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PR AZLOQUIUM.

Pinione tzdiofior irrepfit mora. Ex quo
enim Sereniffimi zque ac Ampliffimi Sena-
tus Decreta, humillima gratiarum actione

acceptata, ad ream perucnerunt notitiams tum
morbi, tum laborum mole preflus ne feligebam
quidem Thema Difputationis, &, cum hoftiles
impctus meum quoque aduentum retardarent,
aliquot poft dies demum incidi in materiam
Quiete minori, quam delectatione, a me, curis
circa familiam hercifcundam diftriéo, clabora-
tam, Senfi, plura, meliora, doctiora potuifle
& debuifle dici, f¢d feripfi, ut potui, lentoris
Pettefus, letus tamen, fi quis inde anfam arri-
Piat, non elegantes minus quam practicas, has
quzftiones dilucidandi, ampliandi, exhauriendi,
interea ego hifce pofitionibus me ad officium,
clementiflime demandatum, accingo, animi cot.

Porisque vitibus a Deo expetitis quam enixiffime:
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SUMMARIA,

Th. 1. Delifta effe punienda,

2. Sed proportione habita.

30 An arithmetica, vel g:ametrim,
disquiritar.

. Proportio delichi- € pune ad pec-
nam difficilis,

54" Proportso pana ad penam defini-
r,

6. Cus competat_ [urrogandi poseftas,

7. In alternativis quis eligat , frdex
an reus;

8. Quibns panis poffit [ubfRitus,

9.10, Quomodo debeat effe compara-
ta [urrogatio,

11, Cafus 1. Si capitalis in aliam c4-
pitalem mutetnr,

12, Cafus 11. Si capitalis'in panam
corporis afflittivam mntetur,

1. Cafis 111, Si capitalis in ponam
pecnniariam transferatur.

14+ Cafus IV. Si pana corporalis in
capitalem mitetnrs

Cum

Thel.

15, Cafus V. i pena corporalis
in aliam corporis affiétivam conr:
mntetnr.

16. Et quidem 5 [i fuftigatio fit. m¥*
tawda in aliam.

17. Vel ampuratio manits, §

18. Velrelegatio, sucarceratioy €9 cons
demnatio ad operas prbl,

19. Cafies V1, Si pona corporalis "
pecuniariam fie commutanda , €
guidems de carceris pena. :

20. De relegationis € fuftigation’
pana,

21. De condemnatione in operas Imbl'
dgl!ur, ;

22. Cafis Vi1 De punapecwniaria ¥
capitalens, :

23. Cafus VI, De pana pecrniar
in corporis afflictivam 3

24. Cafus 1X. De pana ptmniﬂﬂ"
inpecHniariam mmtanda,

Deo.
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mis, & vinculis, DEUTERON, 79. verf. 19. quotum, {i ratio jufta &con-
veniens non habeatur, ipfe committens vicariam ultionem DEus ad hane
profiliet, & ut vindex omnium iniquitatem operantium, ftrenue exer-
cebit peenam.  Inculcant candem Leges Civiles, rigotis in fceleratos
plenz , quem explicant & teis commonftrant LIBRI, qui vocantur, TER-
Risiess Inculcant eam denique Leges cujusque Reipublicz, cujus caufa
fecundum CicinoNem fib. 2. de offic. adhibenda eft Severitas, fine qua
adminiftrari civitas nulla pt%tcft, hoc tamen cum temperamento, ut, tefte
EODEM in orat pro Clpent © pceena ad paucos , metus ad omnes
Petveniat , & i Orate 3. in Verrem, unius improbi fupplicio mul-
torum improbitas coérceatur, cum negle@ione peenarum recumpublica-
Wm frequentior interitus contingere foleat, uti Bobius bb, 5. de
Repub, cap. 4. ominatur,

Thels 2.

Commenfuratio autem peenz cum deliGto requiritur, ita, ut jufta
€xxquatio inter malum actionis, & malum- paffionis morali zRimatio=
ne intercedar, in quo formam omnis penz confiftere probatum dedit,

D, AnNpR., ApAM HOCHSTETTERUS; i tr. de 7ure peenar, Set. 6. §. 1
Quam ob rem tria requituntur in Judice , ur 1), zftimet delittum  2.)
Pxnam, & 3.) applicationem hujus ad illud,  In aftimatione deli&i
tam ipfe delinquens ejusque intentio, & factum ipfom, quam objeGum,
aliaque concurrentia ponderanda veniunt. L. 71. §. 2. L TG Sk
»Z;:;; pen. L, 1. S 3. nrt’ L, Cornel. de Sicar, L. 38. §.1, Cﬁ‘z. L Tul. de
Rt L, 6. pr. ad L. jul. peculs Inzftimatione peena , tam ipfius fub-
dcmm: quam perfona, cui lllfilgltllr, ejusque dlycrfm qualitates, confi-

anda (unt, ZL.2. Cod, nt intr. cert. temp. crimin. qmc/}. term, L, 1,

9§ 21. L, i6s §. 3. Li28. §s ult, L, 38, §. 2. de’peen, add. PUFFENDORE

€ Ture nat. €3 Gent. Lib. 8, cap. 3 S+ 25, TABOR in racemar. ad Artic:

"d,Crim, 158, Th. 17. MILLER AD STRuy. Exerc., Z. th. 30. feqq. . In
applicatione vero hujus poenz ad deliGum ipfa menfura, uti # L, 34,

\ ad L, Cornel. de falf. dicitur 5 dijudicandacft, ex qua ratione peene
2himationes deliGkarum vocantur , iz Lo 41. {F. de pen. add., L, 12, pr,
tod, €5 [, 138 . 1. de Regul, fur. & hanc in rem elegans eft textus 7
Cap, 5. de pan, in 6. cujus vetba hac funt , Fudex panam metiatur ex
c’\"P“ s ut fecundam qnod exceffus exegerit, vinditta procedar , & pors
101 proportioncinr pena delitto, itas wt vindifla ex dquo exceffiii ve
londene 44, offenfa noftri cobibeantnr.  Unde fluit illa in praxi ads

Az modum
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mmodum utilis do@trina de TaxATIONE, ffve DEFINITIONE QuANTITATIS POE«
NARUM, quam plenitis deduxerunt PUFFEND. diik. lib. 8. cap. 3. € in Ele-
ment. Jurispr, Univer(Slib. 1, defl 17. 18. 19. 20.€5 21.  GROTIUS de 7are
Bell.€3 Pac. bib. 2, cap. zo0. ihigne Commentatores, & in primis Kucpis:
in Coll. Grotiano Exerc, g, th. 6. B. D. D.HoGHSTETTIR in #r, dif. Seéhr
#, th. 6. BEsOLD. d. tr. depanis. & ex hac promanavit ufitata Jutis Con-
fultorum phrafis, ut prororTiONATA adeflc peenay & exalta PRO:
2orTio inter deliGtum & peenam obfervari debeat,

Thef. 3.

Jam vero cum rrororTronts hic fiat mentio, vexatiffima illa ex
furgic quaftio, cujus nam juftitiz, an commutative vel diftributive, an
expletricis five affignatricis opus (it peenarum irrogatio? & an, Judex
puniens eandem dimetiatar, zqualitate, fcu proportione Geotnetrica, que
computatio eft diftributivze, an Arithmetica? quz Commutative Jufti«
tie efle dicitur; Illam obtinere dicunt tum, quando non abfoluta el
cum re, fed modificata ®qualitas rei cam perfona adeft. Hanc veros
quando zqualitas rei cum re ex omni parte perfe@ta confpicitur.  Des
bemus hanc diftinGionem AwristoTeLr, qui morem fecutus illorum
temporum , quoante cateras difciplinas Mathematicis pracipuc inftruc®
batur animus, terminos hos ex Mathefi defumpfic, & ad moralium re
rum afimationes applicavit, iz Libr, Ethic, 5. cap. 3.€5 4. id quod al*
feclis, forfan mentem hujus Philofophi non fatis aflequentibus, occa
fionem dedit, varias inde efformandi Sz€as. Hac enim determinatio”
num vatictate, ‘tanquam verticofo gurgite, citcumacti, uti loguitt®
RAGHEL, de panis th.30. alius pazbarum irrogationem retulic ad fuftt”
tiam diftributivam , & huic annexam rarionem geometricam, uri fecit
Ewurmuus de princ. fur. bb. 5. ¢.2. cum quibus fentire videtur NizscHiV®
in diff. de aftimar, cap. 1. ». 7, qui non nili unicam geometricam ratione™®
agoofcit , & arithmeticam ne dari quidem vel ftatui poffe, adftrul®
Alii commutative Juftitiz, & proinde f{oli rationi arithmeticz, cam Vi
dicatunt, inter quos cft, GRoT1Us lib, 2. de [ur, Bell, €& Pac. c4p: Ve
§. 2. 1bigye Fripinus, Howrney: hb, 3. Philof. mor, cap. 16. HAHN 4
Wefenbec, de 7. €5 7. n.1s. Alii tertiam  Juftitiz {pecien finxerunt,
uti BopINus /b, 6. de republ, cap. wlt.  fibi fapuit, eamqu® Harmom;

cam dixic , Alii novam & vindicativam juftitiam excoglrarunt, ut
Puerenoorer, de Jur, Nat, ¢ Gent, Uib. 8, cap. 3. 5+ 5+ © E}f]”’”f;;"
i
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Furisprt

Furispr. Univerf. lib. 1. defi17. § #. tenuit; Alii vero aliter, quorum
H}cmmi: MiiLLER #d StRuv: Exerc. 1. ad tit. de Juff. € fur. th. 36.
lit, 4. Alii rem propius attigerunt, & in hoc peenatum negotio, quoad
earum zftimationem , geometticam, & quoad executionem vel infliGio-
nem , arithmeticam ftatuerunt proportionem adeoque probarunt,
quod peenz, fi executio catum in (e fpefeetur, omni deli®o fint debitz,
& in eo res, fc, peena, cum 1c, (cilicet, deli®o, quadrare debeat, fedin
2ftimatione , rc(pe&u ad perfonam, cui infligitur, habito, difparitas
fit, quz eft proportionis geometrice , uti efferunt LAuTERBACH in
Colleg. Theor. prack. ad tir. de fufh. €8 Fure th, 18. € HUBR in pralett,
ad 3ir. eyndems the 8. BESOLD. de pam. th. 3. & plures allegati ab
Hocusteriero iz d. . de fur. pens Sett. 6. th, 2. pag. 57. & mult.
g9, Aliiin Jure Civili Romano modo hanc, modo aliam propottio-
nem in peenis irrogandis attendi, & ne quidem in peenis Capitalibus
locum habere putarunt , inter quos eft BECHMANN. 7 Comment, ad
Pand, Tom. 2. P.2. Exoter, Exerc, 11 ad lib, 48. th. 56. € [eqq. Alii
tandem prorfus hanc diftinGtionem eliminarunt, & in omnibus parti-
bus Juris inutilem cffe afleruerunt, inter quos agmen ducunt PATER ET
Fip1us pe Cocceyr, quorum 1LLE in difp, de proportionibus, & in alia:
de proport, furts € [ufpend. rupt, lagueo, Blc vero in Jure Civili cone
overfo ad lib.1. tit. 1. de Juft. de fure qu. 2. affirmatunt, quod hac di-
flinGtione eleganter catere queamus, ex his rationibus, quia 1.)in jufti-
ta commutativa fzpius proportio Geometrica, & in diftributiva {xpius
atithmerjca, imo in eadem {pecie fepius utrzque proportiones animad-
Vertanwye,  2.) Quod proportio tantum oftendat , quis numerus alii nu-
Meto conveniat, quod jus non facit, nifi lex vel ratio talemconvenien-
tam fatuat, 3.j quia proportiones tantum funt inftrumenta, & quali
Menfure , quibus debitum lege jam definitum computatut atque dividi-
tur, adeoque non magis ad {peciem juftitie referei poffint, quam men-
ura ad agrums 4.) plures fint Cafus juris, qui naturalem rationem
habent, nec tamen ullam propottionem habent, §.) Juftitia commu-
tativa, & quod illa ad proportionem Arithmeticam debeat exigi, nule
lum ffectum in Jure habeat, utpote cum in omnibus commutationi-
bug divifio fiat, non ex proportione, fed vel ex Lege , vel ex volunta-
te defundti, vel denique ex difpofitione partium: 6.) Juftitia diftribu-
tiva & ejus p[oponio Geometrica non ad Jus, fed forte ad Echicam per-
tncat, fiquidem diftributiones v. g. prcemiorum non fiant fecundum
A3 regulas

i
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regulas Juris, neque etiam neceffario fecundum merita, fed princeps
pro lubitu ca diftribuat, Inter tantos fententiarum fluétus nobis haret
aqua. Certe non invidemus, quibus tam felicibus efle contingit, ut
Mathematicum ex principiis Mathematicis intelligant, percipiant, & fa~
cilius fequi atbitrentur; nulli tamen dubitamus, quin & illi, qui fun-
damentis Mathematicis non imbuti, @que facilem & felicem eventum
in dijudicandis peenis fperare & expeare queant 3 quin, inquam,
miffis his terminorum involuctis, jufta cuique poena di@ari infligique
poffi. ~ Hinc GEORG. Biverus in Deline. fur. Civil, fece Pandeth
Y liba 1. Tits 7. cui bono fir hzc diftinétio, exquirit, provocans a

omnes ]urispcritos, num ullius unquam controvetfiz decifionem ex his
conceptibus Juftitiz formare potuerint , & GUNDLINGIUS ad eund, tits
S, 5. € 6. Jultitiz & proportionis hujus diftintiones prolatas in clafe
fem inutiliom rerum refect; qui juftitiam habet, inquiens, omnia be-
ne dimetitur , nec uni plus, alteri minus, quam par eft, tribuit aur de-
mit: quibus fubfcribunt THoMAsIuS 7 Purispr. divin. libe 8 c.1. §.106.
€5 in addit, ad Huber. i tit, de §, € J. na10. Lunovict # nfis prath
diftinit. Jurid, lib. 1, tit, 1. dift. 2

Thef, 4.

Fandamentum ubique certum , conftans & infallibile propottionis
omnibus in peenis determinandum non eft, tam quod proportionem de-
li&i cujuscunque ad peenam, quam quod paen ad peenam furrogatam
concernit, de qua maxime nobis erit fermo, quanquam {pius ad circum®
flantias in deliGto cjusque perpetratione occurrentes, etiam in {urrogata
peena meditatio couvertenda veniat. Difficilis inventu. eft proportio
Deli@i ad peenam, quam quidem Legislator huic vel illi ctimini pre*
figere potuit, fed circumftantias previdere non potuit, quarum mi-
nima, MEv, p. 4. Dec, 43 5,17+ levis quoque & unica, RICHTER P. 1
Dec. 1. 11. 14 tem, negotium, applicationem incertam, dubiam, fbfpe-
&am reddit, L,26. §, 12. ff. de Condith, Indeb. feu , ut GRoTius de f#7¢
Bell, € Pac. Lib. 2. ¢.23. n 1. loquitar, variat materiam €9 forma” ot
quibus agityr , foletque habere interjeclum aliguid e latitndine > #*, 70"
do ad bots modo ad illud cxtremum propius accedarur, #n4e ambigui-
tas [ape incidit, we in crepufenlo 5 ant in agua frigida calefeente.  Eam

ob rem Nemefis Carolina tot vicibus injunxic judicibus> ut peritiores
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Criminalium rerum Do@ores confcripferunt,
eft colligere, quz cautelz obfervandz 5 quinam fcopuli evitandi , quot
pradicamenta exploranda fint ei» qui juftam admenfurate vult pasnam
delinquenti, quam viam brevibus commonftravit B. D.D. FrRommAN=
NUs in differs: de Norma Fudies arbitr, Wb, 53. €S mult, feqq.  Multo autem
difficilior eft indagatio proportionis penz ad peenam, cujus quantitas z-
ftimatione morali plene non poteft inveftigari, & modd ex ufitato po«
puli more, modd ex genio delinquentis, modo ex fubftantia peenz va<
tias {ortitur viciflitudines, ita, ut aliquando delicatiorum aliquis pro
Pena habeat, quod alter, durioribus afluetus , in deliciis habet. Quam
Inrem eleganseft Relponfum FACULTATIS \W/ITTEBERGENSIS, quod allegat
Ilfly, de BercrEr. in fupplems. ad Eleéd, Furispr. Crimin, Obf. 6. p. 397+
ubi de differentia proportionis_inter relegationem & condemnationem

adoperas publicasin {pecie,Det Q}cﬁ_ungé;%au,vcrba hzc leguntur: 1D
Fan Feine cigentliche und propric fic diéta proportio goifchen dem Bes
ftungs Bau und Sanbes: Bevoeifung durch menfchlichen Verftand
gefunben oder determinitet YoeLden f{intemaflen die proportio, als
tin terminus mathematicus nut ad numerum & figuram gefydrt, und
Qlfo in applicatione ¢it} Cotpus phyficum erfordert ac. id quod & in aliis
Paenis verum efle non diffitebitur, qui varias peenaruin inter fe relatio=

aes contemplatur.

confulant, & exiis, quz

Thefl, §.

Premonendum vero putamus, quod de illa peenarum commutas
tione, quam ex mera gratia quotidic obtinere videmus, principalicer
nobis non fit fermo, fiquidem eandem quilibet, fuperioritate territo-
Tiali gaudens, fine dubio impertiri poteft , Pincrzer in On. 8. nz.

ATTA Tom. 3. Concls 636e n1vs. 7J5- Liun£us (de Jar. publ. Tmp.
Rows, Tom, 1. Lib. 4+ cap. 8. 7. 368. DAMHOUDER 77 Pratt, Rer, Cri
Munal, cap. 147 " 1+ L.-B,‘dc LYNKER i# Refol. 376. neque ulla tunc
Proportionis eft ratio, !‘xqmdcm lmc. princeps non indiget, neque ad
Menfuram gratiz conceflionem dimetiri tenetur; ticet (pius attendat ra-
tiones mitigantes, Ju& tamen in thtono juftitiz ad mutationem peenz non
fufficiunt, Sed de tali furrogatione peenaruim nobis eft defudandum,quando
fc_il. princeps vel magiftratus competens panam femel dictatam, vel ex me-
titodi@andam, executioni mandare non vult ex juftis caufis motus, vel non

Potelt, aded , ut potius aliam pcenam fubftituendam cenfeat. Quo in
cafu
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fuperioritati rerritoriali in pleno fenfu & aggratiandi & puniendi pote-
flas reGte annumeretur, Lansius de Lege Regia th. 105, CARrz. de L,
Regia cap. 9, Sect. 11. n.23. & Sell. 12, 2,13 BEesoLp Claff. 2, difp. Polit, 3.
th. 14, HEic P.2. On.22. 7.6 Carp. Tusca Pralt. Conch b, P.
Congl, 695. n. 1, Meviusde Fure Lubecc. Lib, 4. tit. 15, art.te wnm. 5.
Quod fi vero alius fuperioritate territoriali in aliqua ditione, alius vero
jurisdi@ione Criminali tantum in eadem gaudeat, tunc hic nomine
Mﬂgiﬁmms yenit, & vi competentis Jurisdictionis Criminalis potefta=
tem quidem habet de Criminibus, fecundum medum Legibus pre-
Criptum  judicandi, coéreendique , non vero panam legibus defini-
tam ex capite gratiz ant remittendi aut minuendi , quippe quod illo-
um poteftatem excedit, TIRAQUELL 7, de pan. temper. prafat. n. 2. &
fegq. Carez. de L, Regia cap, 9. Sett. 11. n. 25. €9 feqq. jorisdiCtiona-
12 enim & Regalia , fen jura majeftatica quibus. Jus aggratiandi fupe-
tius annumeravimus, funt nunquam confundenda, CAaRPz. i tr. Crim.
Pe3. gn. 150, nste & Magiftratus deftitutus {operiorirate territoriali ne-
que durius quid , neque remiffius ftatuere poteft.- L. 7. §. 4. ad SCr,
7ifrpz‘/l. L.is. pr. ff ad Municips L. 8. C.ad L. Jul. de s publ. & priv.
Ly, C. de defertor. L. nit) Cod. ad L. Jul. devipubl. L.B. de LyNCKER
i Refil. 376, NVURMSER de Jur. aggrar. pofit, 4. lit. 6, € D. Priifchens
Pery ae Fur, aggrat. »,78, € mult. feqq.  Et hoc non de totali folum
emiffione, fed & de partiali, feu peenarum mitigatione eft accipien-
lllum, L.s, § fin. C.ad L, Jul. de vi publ. & priv. L. 3. C. ne fantt, bapt.
Heretyr,ideo Magiftratus, cui tantummodo alta fen Criminalis compertit
]“r.'s(“&io , . mortis fupplicium in mitiorem , fuftigationis , rele-
8ationis, carceris aut pecuniariam ex gratia convertere nequit, \WEHNER
" obfery, praét, woc. Gent. p. s74. eadem ex ratione pacnam mortis fe-
Veriorem, lege exprefla determinatam , in aliam mitlorem commutare
Non poteft, Nov. $2. ¢ap. 1o, L. 15. pr. de pan. Lo 1o §.4, ad SCt,
irpill, neque paenam alias non _cnpimlem rcmiqcre aut mitigmc, W ur M-
SER d, 4, lito dv po 44 € PriifchencE all. diff. » 7. € feqq. quia hoc
@que ac illud Jus aggratiandi fapit 5 GRANZ. de defen/. inguifs cap. 8.
Mmemby, 2. m 360 €9 [eqq. LAUTERBACH de Jureaggratiand th, 3. DoNAukR
in diff; de 1ransalt leg. cum reis del, de exiftim. per aggravat, pen. th, 6, Hac
:’icrro- locum .ub.[incnr', quando. de _peenarum remiflione feu mi-
8atione gratiofa ventilatur quafttio, alia omnia autem dicenda veniunt,
' € capite Juftitiz peena ordinaria & Legibus definita mitior infli-
B genda
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genda eft, id quod inferiori quoque magitratui ex juftis Caufis dencs
gari nequit. THEODORIC, i# Coll, Crims. difp. 10. th.y lit. b Beicdib.2.gn, 22+
#, 34 €9 feqq. MEv. ad Jus Lubeos.lib, 4. 162, 150 474,52 7 10,89 15, CARDZs
in gu. Crim. 142071, 20, & [eqq. proinde heec quoquenoftia furrogatio pac-
naram in peenisacbitrariis, vel {i neceffitas id exigat, ipfi concedenda efts
quippe quz non exercetur juris aggratiandi, fed juftitie explendz ergoy
fecundum cujus duGum alia @que fimilis & rigorofa, non minor nee
mitior peena, fubftituitur, MatTH de Crimiin., ad lib. 48. tit, 18, Cap. 4+
#, 31, CHLADENIUS 7 difp.de arbitr. fud. in pan. commits §. 11, cum [eq9e
BOuMER in Elem. Jurispr. Crimin, Sefl. 2. cap.1. S, 14+ Hinc facultas
commutandi peenas in alias hoc in fenfu re&e Criminali jurisdictioni
meroque imperio inhazrere , dicitur a CARPZ, in prax. Crim. qu. 1504
#.49. &G p.4 C 47, d.3. HElG lib.2, On; 22, #, 23. L. B.de LyN«
cKER in decifs 225, Ubiita; wer ie Ober:Becichte bat / Ean Oen
Sraupenidhlag gegen Etlegung ciney mulie etloffen: Raucusand
kb, 2. qu.s. wum. 27. & fpecialiter in EleGtoratu Saxoniz id eft rece~
ptum, & in ResoLut. GRAVAM, de A, 1661. tit, vON Puffitien Sachen
§.19. decifum, quod magiftratus inferior poznam fuftigationis, relega-
tionis &c. mitigare, & in peenam pecuniatiam ad pios ufus erogan®
dam convertere poffit, uti contra FINKEcTHAUSIUM 2 Obf. 49. negantem
defendunt STRYK iz #f# mod. ad tit, de penis §.11- CHLADENIUS 72 diffs
de arbitr. Jud. m communt. pan. th. 13, qui Ele&@oralem decifionem in-
feruerunt, L,B. de LyNKER i Refol 384, “WERNHER 22 p. 6. Obf. fors
265, nifi deliGa adeflent carnis, fecundum rigorem LL. punienda, in
quibus celTac illa Electoralis conceffio, & pacna promeita in pecunias
riam converti tunc nequit, ne fcilicet frequentius adulteria , muléta tan®
tummodo expianda , committerentur , contra que tamen Eleétorales
Conftitutiones feveriores indixerunt peenas. 11l de BERGER 77 Eleit. %
visprs Crimin, cap.1. thatt, #a3. pAg. 30. €8 i Qcgonom. Juris lib. 3. tit, i
th 4. not,q. CHLADENIS iz ditt, diff §.14. UL D.a WERNHER # b3
Obf. for. 182, pags 512, €5 in P.r. Enunce 19,

Th. 7.
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tunc eligere debeat, an magiftratus an reus, non cft inameena quaftio,
in qua decidenda varie noftri Do&ores diftinguunt , & quidem verba
funt, vel dirc&a ad judicem vel ad ream, vel 1mp§rfonaliter prolata 3
fi fune dite@a ad judicem, V. g. J& gquis comiferst sale maleficinms
index: fuciar illum fuftigari, el condemnet in To, a’umz.a; » minus ha-
ct dubii, quod tunc magiftratui competat c.lefho, quotiescunque enim
vetba ad creditorem diriguntur ,  qui hac in fpecie Magiftratus, cui
Penam debet reus, audit , toties etiam ejusdem eft eletio, eap. 4. %2
devit, € honefp. Cleric. CLARUS inprach. Crim. lib. 5. §. fin. Ou.85.7.6,
Mexocn de arbitr, fod. Ounaft, Caf. 87, n. 6. CARPz. Qn. Crim. 133
%.51, Dn,a BERGER # Elelt, }’m‘;.rpr. Crima ¢ 10 §» 21, vel verba funt
dite@a ad delinquentem v, g, e, qus feceris tale maleficinm > folvat
10, aureos , wel relaxer fifco tertiam partem bonornm, wnc & ejusdem
erit ele@jo ; quoties enim in alternativis qbligationibus ycrba ad debi-
torem ditiguntur toties debitoris, qui hic reus & debitor peenz au-
dit, eft c]é&io_ ;R lo.j], de 7:17‘. dot, § 6. Mexocu d, ), . 17. GRANZ
de defenf, inguifits ap. 7. membr. 4. n.185. & feqq. BERGER d. L Sin
Veto verba fuerint imperfonaliter prolata, tunc {i utraque paena eft cor-
Poralis , judicis & domini territorialis et ele@io, Z. ¢, §. 4 fi
de pain, ibique BRUNNEM. 7.2, GAIL, lib. 2, Obf, 844 ».12. BLUMBLACHER
‘f"’l Ord, Crim. art,105. n, 2. CARPZ, P. 3, g, crim.133. # s1. LYNCRER
 Refol, 24, fi verd utraque eft pecuniaria v, g. pro furto fit pona decem
Wrearyn vel amiffionss tertia partis bonorum mobiinm 5 tunc benignior
€0 redit fententia, quod reo eleltio nondeneganda fit, Z. 32, ff de panis.
Leiar, Reg, 3, pref. 45. CLARus d. o € L w 6. Sivero una peena

( corpot.;.lis, alia vero pecuniatia, communiter teo ele@&ionem noun
fOmpetere dicunt, cum fic reus eligens femper cligerer poenam , quaeE
Minus haberet malom pnmonis. quam habuit malum a&ionis, adeo-
Que disproportio inter posnam & deliGtum emergeret , quam evitare de-
t Magiftratus , qui ex qualimrc ci;‘cumﬂannnmrp dl,u(hcat,. quznam
P@ta jner duas maxime commenforata, & delio proportionata fit,
ENOCH d, [, #. 6, €3 8. in fin GRANZ di #re m 290, THEODOR. i
Coll, Criny cap.10. #. 33, SICHARD, ad L. 30 C. di (ervis fugitive # 14,
ECHMANN jnTom. I, P. 2. Exot, Exercit. 12, ad Mt, de pan. th, 61 ubi
Prejudicium, An verd reis ad ultimum fupplicium damnatis indulgeri
thear & poﬂﬁc tantum, ut & ipﬁ ‘gcnus mortis quo percant , eli-
& gant,
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gant, negatur in L. 8. S, 2. ff. de ponis. ibi: guod prafides liberam mor-
tis facultatem concedendi non habeant, ad quam legem vid. MenocH de
arbitr, jud. quaft. caf. 87, in princ. quanquam olim Aethiopes in ufu ha-
buetint, hanc triftem licentiam morituris concedere, utifcribit ALEx. ab
ALExANDRO iz Genial, Dier. L 3. cap. 5. €5 de AEgyptiis idem annote
DioDor. lib.3. utrumqne annotante GOTHOFREDO # 7ot moribus tamen
noftris & Chriftianis re&ius exolevit , quia inter multas mortis {pecies
alia eft alterd convenientior deli®to, quam evitando reus iterum dispro-
portionem deli@um inter & poenam induceret, & plane indecorum ef-
fer, legere aliquid vel evitare ex €0, a quo in univerfum reus veller ex=
cufari, quam rationem addit VOETius i comment, ad tit. de ponis §. 41
& GROENEWEGEN wd d, 1 8. ff. de panis,

Th, -8

Jam Otdo nos deducit ad Objecum furrogationis, quibus feil:
peenis alie {ubftitui poffunt , fiquidem de proportione inter pocoam
unam & alteram fubfequentem nihil dici potc®t, quando prior eft im-
mutabilis.  Ubicunque ergd adfunt peenz, circa quas , ne quidem €
capite gratiz , aliqua mutatio contingere poteft, circa illas ctiam €x
capite juftitiz vix {urrogatio eft licita. Quandocunque nimirum LLs
divine univerfales alicui deliGo certam peznam prfiviunt , illa nequé
tolli, neque remitti minuive poteft, cum Deus iftas LL. non ob folam
Judaicam gentem , fed ex caufis univerfalibus, ad confervationem t0*
tius generis humani tendentibus, tulerir, adeoque naturam & rationem
Legum moralium in co habeant, BEVER 7y delineats juris divin, nate
pofit. mniver(; ¢, 8+ §. 25, c#m [7q. Harum itaque LL, cum principes
fint miniftri tanwim , facile patet, paenas, ab ipfo Deo fancitas, Maje
ftatica vel eidem analogica poteftate immutari haud pofle , gmvltc‘
hoc demonftrante, CARDZ, i gt crim. 150. #. 30, ARuM. jHre pubh
wol. 3. difé, 15. th. 13. BoviNus de Republ, lib. 1. cap. 10, BEsOLD Polit:
lib, 1. Co30 §. 4. #.2. ZIEGLER de juribus Majeftatis lib, 1. cap. 5 §. 27
RecusNBERG de jure Principis Chriftiani aggrat. circa bomicidinm. per 10
HoRN in C. 15. Refp. s4. per tot. Proprerea in homicidio dolo 05 tam
fimplici quam qualificato, (vide WERNHER iz P. 4, Obferv. 83.© P. 7
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Nws gz diff. de jur. aggrat. circa bomicid. THoOMAs. de jure aggratiand;
Princ, Evangel. in canfis homicid. BEYER in delineat, dict. c. 8. pof. 91.
G e 3L pof. 42, "GRANZ de defenf. z‘nqm‘ﬁ C.8 m.2, p.322. n.g2, qui
Autores & rationes pro & contra protulerunt,) uti & in aliis in jure
divina notaris peenis nulla difpenfatio locum habet, multo minus ea-
fum converfio in mul@as pecuniarias vel minores, uti ex GERHARDO,
BESOLDQ , Tueoporico & pluribus aliis deduxit B. D. D. HARrpRECHT.
3 ditt, Conf. 49. n.130. adeoque hic applicari poteft, quod jure civili
dispofitum legitur, ur nempe paenz perfecutio judicis voluntati non
Mandetur, fed LL. autoritati refervetur per L 7. §. 4. 1. ad SCium Tur-
pil, Liz44.ff. de V. S. L. 4. C. de L. Fab. de plagiariis. VOET, ad tit.
€ panis §, 4. Contra, quando deliGtum quoddam jure civili eft pro-
ditum, cujus peena Lege mere pofitiva humana determinata fuit,
tunc nullum dubium, quin is, cui poteftas commurandi competit, ean-
¢m valide exercere, multo magis furrogationem cafui obvenienti ap-
Plicare poflic, Carez. gu. crim. 74 1. 93. € in Refpp. Eleclor. lib, 5.
Refp. 172, LivN. de jure publico L. 4. ©. 8. #. 254, BruntNG de var,
niver(. fpec. concl, 28, B. D. HARPPRECHT land, conf. n. 232. Siquidem,
Quod Lege mere pofitiva introdu@um cft, originem fuam debet libero
atbitrio cujusque Legislatoris, peculiaribus circumftantiis commoto, ad
hﬂi' velillas LL. ferendas, id quod alii Legislatori, alias, vel casdem
Tationes fanciendi invenienti, non denegari debet.  Ex eadem canfa
Profluit hoc, fi quando deliGum jure Naturz vel divino pofitivo uni-
verfalj prohibitum , paena autem in his juribus nulla, fed a cujus-
ibet Reipubl. moderatore tantum determinata {it, tunc peena in totum
Don temiwi quidem fed tamen commutari in aliam, ficque {urrogatio
€0 facilius invenire locum poteft,  KnipscHiLD d, I n18. € D.Hare-
PREcHT i} confil. #.133. quia Legis confenfusin puniendo exinde quidem
apparet, dererminatio vero cuique Legislatori libera relicta fuifle pree-
Umityr, PBreyibus: ubi peena certa L definita univerfali reperitur, ibi
OMinis via commutationi & furrogationi diverfi valotis praeclufa cenfe-
tur. Ubi vero pacna eft arbitraria, ibi libertas judici relicta , quam
P@nam , modd leviorem, modd graviorem , pro varietate circumftan-
tarum veli cligere L. 12, 14, 16+ 25 ff. de penis Turovoric, in Coll,
Crim, cap.ro, aph. 2. n, 31

B3 Th. 9.
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Ut vero rite procedat hzc furrogatio ; removemus, imptimis
quando de peenis pecuniariis furrogandis agimus, ante omnia avaritian
matrem illam omnium Malorum foeecundiffimam, Nov, 8. pref. Juris-
di@iones enim non debent efle quaftuatiz, neque ad aucupium Iucri
dire@z, BaLous Pl Vi eonf. 410, ny 1. MERckELBACH apud Krocks
tom. 1. conf, 22. 7.68. Quamvis enim, inftar legitimi vetigalis, habeti
peflent legitimae peenz, ut homines formidine hujus deterreantur a vi-
tiis, BoRNiT. de arar. |, 4. cdp.4. LATHER de Cenfn L 2. cap. 5v n.12
ramen mul&te peenzque non ad commodum Reipublicz, neque animo
& voto pecuniam cumulandi, five, ut lac & lanam prabeant, quo
dicit COLER #7 tr, de proc. exeentivo P, 2. €.1. 7. 410 {ed mores civium
corrigendi , imponi debent.  Can prodeft, canf, 23. qu. 5. Can, fratersis
Latis canf. 25 qi. 2. cap.a. de fent, excommun. 16, & poft plures D. D
HARPPRECHT #1dih, confil, n. 137. €5 mult, {qq. quamin rem graviter lo-
quitur L, B. de LYNCKER ix dec, Jen. 516, ubi itas €8 feye dalyin ¥
trachten , nicht {o wobl durdy die Straffe fich su beveichern, alg viel
mehr hinldngliche Mittel gu gebrauchen , den 1ngehorjams abjubres
dyen, und daff etrwann dev rewient dergeftalt fich bequetmen twerde.
Etin dec. Jen. 1093, his verbis utitur? Geftalten ihme (den Richter)
nicht sugeftanden , ‘eine muléam immodicam, UKD jtvar HOr {ich, ohyne
rechtliches und unparthepifches Crennen , anguferen, noch perants
wortlidy, eine fehandliche Gewinnfucht mit der Suftis su bemdnteln
pber Diefe it jener ju beflecten, audy Morzaens und - feine Feachfor
men von diefem @Setffzens@eld fchleciten Seegen, fondern ifned
pielmehr ein gehrendes Werderber gu erndten haben.  add. Anasave
Farrsci, i Op. P. 4. tr. 9. Difcurspon serbottenen tibermdgigen Gelds
Hiffen, toomit vie Gevichtg-Herven und deven SBeamte die Tnfers
tharen wider Gebiibr belegen, nebft nothiger Grinnerung , und W
tervicht, warum foldye UngiemlichEeit gu vermeiden, und wag bed
Digitung der Geldo Straffe befonders it adyt 31 nehtmen 5 hinc omnc®
judices ab exceffivis muléis ceflare debent, & fi excefliva dicetur muk

&a 5 ab ea appellari folet, per L. fis. C. de mod. mulél. & rradita ANFO*

vt de Amato P. 20 Refol, for. 72, n. 4 € 5. Prudenter itaque judi®
scs

Sy
Ces, n
ﬁbus €
caufe
{cant,
veniut

uDOY
{puria
Virtute
&and:
tution

pofita
ham
Demiy
]l.ldici
tiis of
rllm)!
tccey
Quali
1 cq,
ad qu
hfml
& ta
di@y
hum,
Tata
trin(
Vll]g
per(
tum
Conj
tam
keey




iprimisy
aritian
. Juise
m |ucrl
Krocks
haberi
ur a vi-
v M 12
* animo
, quo
civium
fraternts
s D. D
viter lo-
alyin §u
als piels
baubres
1verdee
tichter)
th, ofyne
perants
nanteltl
achFonm
1 ifhnen
AHASHVS
1 @3elD2
' Tnter?
nb U
sag ben
\c omnes
tur mol¢

a ANTO% '

ue judi
acs

wgsd (15 ) %‘é%u-
[S——— —

e e T S
ces , maxime inferiores, & qui rerum non {atis periti, agunt, fiin ca-
fibus ejusmodi obvenientibus peritiores & JCtos confulant, tum ut de
caufe validitate , tum verd de quantitate mul&tz proportionata cogno-
fc“n}, & judicium ferant, Gin fecus » nomine DCY TafchenRichter
veniunt , in Orde Crimin, Bamberg. art.272- €9 Brandenburgen. art.281.
«Unpwct ad ordin, Crim. p.299. Removemus potro omnes alias caufas
purias, illegitimas, judicisque officio adverfarias , fiquidem omnes Ez
Virtutes in {urrogando requiruntur , quE judicem in principali pazna di-
&anda comitarz funt, & ab omnibus vitiis abhortete debetin {ubfti-

Wtione , quz odio in prima conftitutione habuit.
Th. 10.

 Maxima autem pradentie & noftrz diffettationis pats in hoc eft
Pofita, utin proportione, qu& inter peenatn primitus dictatam, & pce-
Nam ¢ furrogatam eft, re@a incedamus via, Hujus monftratorem
Neminem habemus infallibilem, femper & ubique tutum, fed prudens
’l}}iicis atbitrjum provocamus, quod in colligendis rerum circum{tan-
tiis omnibus hic defudare debet.  In genere quidem aflerimus, quod, ficuti
ll!‘rrogatum' fapere debet naturam cjus, cui furrogatur, ita etiam paena,
cCc.dcns in locum alterius peenz , debeat eodem valore, & eadem
:]nu:cxi:mtc ﬂllpnm effe. Jom, Anton Rustus de poteft. procurat. & defenf.
& q:f‘aﬁ‘lm. %s 295, fed f]msnam divinare potcnt mcnlur.:x:.ccntrum,
cmu: peena furrogata collimet: Ut tamen .allqun ex patte {atisfiat, ha-
& mn[upm certo, ut poena furrogata ex capite juftitiz .mmum'valorcm
ditacy m paﬂxoms‘ mﬂll]m lnvolvgrc.dcbcat, quantum in fe prior pacna
s » nunc vero cc(_hns, continuit; Ad hoc dlgno('ccndu['n_, quoad
Rk na infirmitas co}mngcrc poteft , p\rmcedn_t oportet coghitio accu-
fa peen pracedentis, poft peenz fubfequentis, & tandem valoris in-
quitur, & cx zftimdtione vel legali, vel

t natales, in applicatione verd ad varias
E’Elrfomrmn, deli@i, locis & temporis cirfmmﬂar?tias,'milum quan=
t M, certe tantum variat, Ut nulla regula inde _”‘(C“]P‘, vel hac ars
t::)’:&"fapdi ad aliquam normam ccrmﬁ_l] reduci poffic. Tentabimus
50 r‘?: reliGo cuique libero arbitrio, quic 'valcnm humeri, quid ferre
cufent, g ponemus certos calus, ubi diftin@tz penz delinquentibus
di&tate,

k) & A i
“‘]"r?u, qui utramque confe
gl, fuos quidem produci
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diGatz , in quarum locum aliz nunc (urrogande {unt, qua in peenas
capitales, corporis afflictivas non capitales, & pecuniarias difpefcun=

tur,

Thit X re

Privus itaque Casus hic eftos Si {cil, quis promeruit ultimum
fuppliciam & quo genere mortis ple@endus fit, fententia jam fic dictas
ta, judex autem genus mottis in alind mutate inclinet, qualis fic intet
duo genera mortis propottio , & quomodo illa ex capite juftitiz fit
commenfuranda.  Jam inter mottem quidem & mortem in fe {pecta:
tam nulla datur proportio , inter genera yerd mortis dantur quazdams
quz ubique vel non executioni mandari poflunt, adeogue necefJario
furrogationem requirunt, quaednm verd atrociora, ignominiofiora,
extantiora reliquis cenfentur , itaut {ubftitutionem non admittant, ficin
crimine infanticidii Judex, ex conceflioue Nemefis Carolinz sz art. 13t
in-locum defoffionis, ftipite per corpus vive transfixo, in terram, @
defperationem evitandam , poenam fubmerfionis in aqua furrogare po*
teft, fi nimirum in illo loco fluminis commoditas id permittat, quo
deficiente, vel eriam in quibusdam locis femper, poena gladii diGara rés
peritur.  CrAsenws ad dv art. 131, p. 477, FROELICH a 'Sl,‘b[id)b“tﬂ
35 Comment. ad Ordin. crimin. b, 2. tit.11s n. 2. ibigue allegatns Jule
Crarus §. parricid. LAuTERBAcH in Differs jur. civil, € Wartemps guwzd
canf. crim. §, 25. » 6, B, D. HARPPRECHT in conf, MOV, 45. PRI
D. D. Scuoersr in Dec. 87. »#, 12, quamvis pana rotx quoque impoﬁ-
ta confpiciatur, in CARDZ. g. 0rins. 10. 7 9. Similiter, quanquam 4
ribus gulam laqueo frangendam Carolus V. julferit, mulieres tamen
in crimine furd s art. 159, € 162, a vilifimo illo, ignnminioﬁm'
mo, feediffimoque laquei fupplicio excepit, & peenam {ubmerfionis, mO*
mentaneam faltem, fubftituit, in cujus locam plurimis in locis, hot
quoque in crimine, paena gladii fubftituta legitur, in Refp. Epiftol. qu
refert TABOR in Racemat. crim. p.s27: ne fcilicer ex furca pendente®
ob diffluentiam veftitdis, fcandalo fint videntibus, In foro autem S8
xonico adhuc fufpenduntur, uti multis prejudiciis confirmat CarpzoY
gt crim, §2. . 70, €9 [39. RicHTER, Pu Lo Di1. 5. 360 Graniz. dith b
n 35, & ftridiori ligatura vel veftimento, metuendo minus honefto

fpe@aculo, obyjam iri pofle videtur. Cateruminter fe difceprant, que”
nam
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ham pee i i
rriups na, laquei v::l gladii fic dignior, & utra alteri fe
atrocioquc przcellentiam non magni habeo, interim peen };rm cr.epdae
o arresagm:?as refe;enda eft meritd, curn majori apparauax ag;m uy
L p(e u fures animam, faucibus occlufis, exerudant por’iu e
ludibrio ?Szmirxf' 8‘.:.111forxnc genus mortis dicitur,) & membras(;mq"mm
juriis tam deris quim homi ; i i
i i ! inum expofit
2 zflum putredine confumta diffluant, GRANZ dp 7, ap:;d;antur,‘ a2
; by ! s 3 . . e 7o ¥
i dimr;:(;ﬁ]::dvgrc(o m‘{l?ocna gladii uno i¢tu anima ex erga[’;f]’l’:)b;f.
. nifi aggravantes ci i i -
S : ggravantes circum(tantiz aliud
B, cxncl]e:::lr::.lcntu{'tcrr;t_ ) quodlp(o memoriz & facinus &{u?';iceiam’
Gl . icet itaque dentur, qui i &
: : . in i
mouﬁ?ﬁ mortem illuftrari malint, de q’uoqmm gufiﬁczlgs ?i]'?'n s
es tamen gentes | i i Bo it
e n g hanc peenam ignominiofi Taren
quant::n;mc capitis habuerunt , hancque poﬂcriorcmorizal‘&'mﬂmmm
oy ,;Z c;vatum quoddam, dicitarunt, GLOSSA SAxomc,:O:ib\l;(sf’ s
.8 n. 16, ibi: | i ( 08
oLl zgr ibi : Yuch nicht roirdig der ehrlichen po 550
ey . TIRAQUELL de nobilitat. cap, 37. » "I'J g
i " viminal, art. 192. verb. ut gladio &c. H Mot
s 5. €9 46. FARINAC, de debil, & pe s e g
Prajudicium extat i 3 Ao .
e in Dn.a BeretRr Eleft 7uri;pr C‘ri;;a ; Ié”' e
turi Straffe Sty i i U LI
ey convcni?t%é%éﬁ%bci Strangs u; Die @d)mcrgt;c«‘jztvc?f’if"qsg
S , €x quo patefcit, quod i
1abeatur, I e {t e e
Siare L . taque ftatuerunt, peenam | ii i o
: or, - Ttagu am laquel in :
e Pl»l"{il)lppc qui vilioris tantum fortis lmminesqpuni'mrnoblks s
talos & Gusllc‘“nrlnemamr Maurrrius de Nobil. Gfrm‘ th, S
Cofimieme allos )ch preecedentia hujus vel illius p(l:h"\: h‘:n B
g rat, ARTHA i Dig. noviff. Tom. 2. tir. de pe e
&, Nols‘]cx Vincentii de Franchis conf, 569, quod in l.lcgnP:)UK‘J MP'I’W.
i adii bei 4 i S
Prag, Inﬂ.cs gladii, plebejus furce peend puniatur. P“””’Nw(j o
tiree it. lib. 1. vit. 1. Ecl.t. per tor, CARrz. in Ou Crim o
cepr. TZ‘;\d Struy, £xerc, 1.th, 18. in f. B.D. D. Grass. in 11) T
v 70, . ” O e i 1 ; ! i
Ptionem‘- th. 23. in fine; qul; pofitis certis circumftandiis 1"ﬂ 2l
e prodefle contendunt, JuLs CLAR, lib, 5. Sentent § l‘lmc ey
p‘ﬂhc.nd'RANz‘ d.l.». 35. non minus autem in hac ipfa @ i
dusd vmllus antiqui Juris aliquam (urrogaxioncm C‘lll":’l “ﬂ ]aquci e
s c . N 5 u . . m E
butd Z.9. § 200 Ly 284 P L38. S a0 ffo de pa;;F nn: i}mla-
¢ . nominatur,
for-
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furce, fuerit fubftituta in -locum peenz Crucis, quz a Conftantino ex
veneratione Crucis, in qua Chriftas paffus eft , fuit fublata, de quo, &
an Tribonianus violentam hic adhibuerit manum , videri poteft \Wis-
SEMBACH i Emblemat. Trshoniani, & BECHMANN in Tom. 2. P, 2. Exoters
Exerc. 11. ad lib. 48. n. 54, p. 268. addatur HEINECCIUS in Antiquits
Rom. ad Inft, lib. 4. 1it. 18, 5. 10. & TENZEL, de eo, quod juftum efl circd
peen, furcar. th, 3. Hac itaqne Peena laquei, vel alia atrocior, rotz, vel dife
{;@ionis in membra, non poteft furrogari in locum poenz gladii, quia
ex hacenus deduétis magna difproportio inter hxc duo mortis genera
confpicitur, neque indiftin&¢ illa nobilium vel honeftiorum quispiam
offici poreft , quia, uti nobilitas diftinGtionem parit 4 plebe, ita 8
proportione qualitatis hominum habita , poena levior, quam in plebejos
locum hic fibi vindicat, nifi aliter ftacutum , vel per obfervantiam intro-
du@tum fir, Porrd aliquando in ipfa exccutionis formula prafcriptaoc-
currunt , quz in proportione dimetienda attendi merentur, ut, fi ad-
ornetur decollatio in loco privato, non publico, item tempore noctut=
no, non diarno, quz ad mitigationem paenz faciunt, precipué inno-
bilibus, quorum famz hoc modo parcitur, « Non tamen inditin&e pee-
nz genus femel diGatum ad preces mortituri mutati debet. L, B, de
LYNKER i Refol. 402, ubi prajudicium,

Thef, 12,

Secunpum Casum ira figuramus,  Si [cilicet quis ad paenam mot-
tis fuftinendam fuit condemnatus, Judex verd, in cafibus, ubi trans®
mutatio ¢ft licita, eandem in aliam peenam corporis aftliGivam conver
tere velit, qualisnam peena cligenda tunc veniat, ut priori peenz mot”
tis proportionata dici mereatar, -~ Sunt, qui peznam perpetui carceris mor*
ti equiparant, & pro capitali habent, CArPz. # Qu. Crim 111, num 57°
&9 Qu, 53 1. 25 DAMHOUDER 7€r7. crimin. prax.cap. 16.» 2. Hirs
poL1TH. de MARSIL, pracd. in §, attingat ¢, n 30. MATTH, de Crimt, 4
Uih. 48. tit. 18, ny13. TREUTLER P0l, 1. Difp. 3. th. 5. Lit. E. quia 1™
carceratus vivit, ac fi efler mortuns, & exturbatus & numero yiventium
elle videtur, cui in carcere eft moriendum, cujus {ententiz patron05
plures allegar, B, D, D, HARPPR, # Conf. 50, 83, 7 154 €5 mult. f¢49°
Sed falli dicuntur , cum neque amiffionem vite neceflatio inferat , €*

quz
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qua tamen peena aliqua, ftri@e loquendo, capitalis dicatur, neque
omnis fpes liberationis evaferit, cui fzpius eventus refpondit, quare
hanc peenam quidem graviorem relegatione, minorem tamen capitali
habuerunt, HiLLIGER AD DONELLUM Lib, 18, cap. i1, lit. E. GaivL. kb, 1.
Obf: 133, SCHOEPESER in Diff. de pan. miniftr. fat, propt. culp. latanms
% 350 € feqq. THEODORIC. 7 Coll. crim. cap.1o. aphor. 2. .8, L.B.de
LynkER 72 Refol. 24. quitamen eandem non multo minorem capitis pac-
ma ztimar, FARINAC. Pul. 8. Crim. g, 193. §.6. . 104, Sunt alii, qui
fuﬁig;\:ioncm ipfam pro grandi ; & morti fimili reputant peend, Lupo-
VIcus sz Decif. Lucenf. 1o #.24+ BEsoLD in conf. 52, n. 27. Sed fallun-
Wr & illi, quia talis pena faltem [dicitur morti proxima, B, D. D.

ARPPRECHT ## Confe 10. 1. 180. & mortem naturalem non accelerat,
Neque vitam naturalem aufert , L 2. ffo de publ. Fudic, L. 2. pr. L, 28.
9.2 de panis, L.4.inprinc. i quiscant. L. 6. §. 6 de inj. vupty irv. reff,
GEDDEus de comtrab. Stipul. cap, 6. concl. 120 7,134 & CLARuS s On. 69,
7, §.fin. MENOCH, de arbirr, fud. Qq. Pol. 1. caf §6. ». 15, Tutop,
4. 1, nym. 7. Sunt alii , qui mutilationem membri peenz mortis @quis
Parant, precipué illius, quo deftituti mifelli, neque fibi, neque fuis
alimenta neceflaria comparare poﬂhnt, ZieTTus D. VENETUS in Tom, 2.
onf, crim, 69. #.37- MATIR, de criminib, ad L. 48. tit. 10, n.17. Sed &

I dicam {cribit, THEODOR. d. /, funt porro, qui peenam privarionis
Omnjum bonorum caufz criminali zquiparant, quia bona alter fanguis
Vel altera vita dicuntur, Gross. i# L. 14. C.de advocat diverfor. fudic,
Plutibus hoc affirmante ALvareZ, de VELASCO de privil. pauper.p 1. g#.51e
%19, maxime, fi accedat bannum perpetuum, ZILETTUS i570m. 1. conf 90,
%, 10, Ruseus de Pon/t‘. procurar. €3 defenf. in canf criminal, n. 141, Sed'&

orum fententia €x prioribus adductis fufpeca videtur. Sunt randem,
QUi paenam capitalem fuftinere credunt eum , cui diGtatur relegatio per-
Petua ad ergaftula nautica, vel ad triremes, DAMHOUDER in praét. crim,
cap, 15,4, pn:lpt. qua paena nofteis moribus non inufitata eft, Romanus
 Dif. de perrara pana ad Trivemes in confts Elell, Sax. nov. 7, & 8. de-

e

Jinitg, Nobis, fi quid autumare licer, videtur, exa®am , maxim¢, fi ex

“apite juftitie agitur, proportionem inter mortem & peenam corporis
affliGivam non dari, cum vitd nihil fic pretiofius, & Doores in cafa
Mutandee peenae capitalis negent 5 €am in aliam pznam corpo-
s affli&ivam converti pofle , fed pecuniatiam fatni debere.

C 2 GRAM=
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GRAMMAT. Decifs 97, #0 9. & Conf. 39 #. 4.  NEvVIzZANus in
conf. 75. n. 7. HiepoL. de MARSIL. i7 pre crim. §. quonsam , #. 95.
conf. 24. 25. 30. € 32. ubi fufe. Quin verd peena perpetui Carcetis,
vel condemnatio in perpetuum ad triremes, quz penz invicem funt
commutabiles, BEcuMANN iz Coll. ad Pand, P. 3. Exoter. Exer, ad tit, d¢
pen ». 82, non fit paena, pro qualitate perfonarum , fzpius ipfa mor-
te afperior, ita, ut vita ipfis fic fupplicium, mots folatium , vix dubira*
ri poteft, & proinde talis penz commutatio non adeo 4 reéto tramite
abludens videtar , iquidem in proportione ponderanda omnis ad amul=
fim zqualitas non inveniri poteft, & a Dooribus annotatum videmusy
quod etiam fuftigatio cum miffione in exilium, item paena triremium
delinquentibus morte plectendis (zpius dictata fuerit. Jur, CLAR, # pre
crim. S.fin. Qu,85s ad fin. MARTHA in ffnovff. Tom, 2. Tit. de pand:
cap. 25, ubi praxin Neapolitanam, ftatus Ecclefialtici , & ex Perrs Cabalk
Refol. 135. Hetruriz adducit, MoLLER Semeftr. lib.3. cap.z0, ubi alle=
gat, quod in Scabinata Lipfienfi ultra,hominum memoriam ita fuerit ob-
{ervatum, & Comitem de Greiffenfeld, Danie Cancellarium ab initio a
mortem condemnatum, poftmodum ad perpetuos carceres Trontheminm
abduGum, refert ex ZtecLer, biftorifchen Labyrinth #.326. ScrorrrrEt
in dif, de pan, min. flat, proprer lat. culp. ¢. 3. 7. 33. im0 SIMON in prx/id.
Acad, Pare, 2, diff. 7. de ergalbers difeiph, §. 8. addit, quod condemnario
ad [;rga[lcxia loco mortis cum magno Reipubl, commodo ﬁ;rrogati
oty

Theli 13.

TerTiUs chsts ita fe habet. S quis ad mortis fupplicium fuit coft*

.
demnatus, vel ad du@um legis condemnandus demum , Judex verd ho?

in panam pecuniariam velit commurare, & quidem ita, ut, quoad jus
fieri poffit , pena poftrema priori fiac fimilis, quamnam fumma™
ad propottionem cfficiendam, exigere poflit Judex? Atbitcamur, nec hic
aliquam menfuram & normam, ad quam, affignari poffe, fed ex varils
circumftantiis colligendum, quousque proportio tendat, wquia intet pe”
nam corporis affliGtivam, enjus maxima {pecies eft mors, & pecuntd
riam hac proportio ided non datur, quoniam minima paena corpott

i 5% = - . . . . ¢ o
afflictiva quavis pecaniaria elt gravior adeoque & minori ad majus Vl“‘
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ler argumentams' L 10. i fih I de pen. CoLer. de proc. execnt, P, 1.
€ 6.n 27,65 ci9. » 46, MunNDIUS 4 RopacH 7 wol. 2. conf. 1. #. 7o,
B.D.D. HanreR. i confil. 49,5, 41- €5 feq9. DONAUER dn difp. de transatt.
leg. cum reis delih. de exiftim per aggravas. pens th, 20,

Quanquam autem hac ita {e habeant, dantur tamen cafus , ubi
Penz deliGtis Jure impofitz faerunt capitales, qua poftea in pecunia-
tias mutatee deprehendunturs Sic in caft homicidii Jure divino ftricto-
que capitaliter’ puniendi. “GRANZ. d.tr.cap 8. membr. 7. p. 327, & ma-
Xime 328, n, 20, allegavit Cafum, ubi Centarioni homicida ,; cui pac«
12 mogtis remifla, mul@a infigniss Crift aber auf folchen Fall toegen
Der bey diefer Sache vorfommenden gravivenden Nmftdnden feinens

eemdgen nadly auf 4. bif yooo. Thaler gu befteaffer fuic dictataex
quo cafu, licet ad Jus aggratiandi propri¢ sita dictum (peéet, tamen
aliquo modo ad proportionem obtinendam analogia quadam: poteft de-
umi; Sic peena adulterii de Jure divino fuit capitalis, & Jure Civili
¢adem obtinet peena, L. 30. §: 1+ €3 anth. fq9. C. ad ful, deadults Pex
iverfa tamen Provinciarum Jura, excepta Saxonia, ca in pecuniatiam eft
Commntata; MENocH. lib, 2. Cent. sv cafi 419. € feqq,  FicHARD, conf.
15 4, 7. €5 8, BesoLp de pana th, 23, KLock in Tom. 3. Conf. 194. #-
144, ubi univerfalem Germanie confuetudinem docuit, in quo delicto
J0c obiter noramus , ut in eo punicndo , uti in omnibus aliis, ad leges
gl;lls loci, ubi commiffum, tefpiciendum fi, per trad. \WERNHER 772
l“&. Obf. p. 2. Obf, 4o4. p. 765 & Part.7. Obferv. 4. licet aliqui ad
¢ges domicilii, quod habet uxor, refpexerint, quia in hac fides conju-
galis mayime violata, & deli@um confummatum fuit , BERGER 32 [uppls
ad Elegz, Jurispr. Crim, Obf: 43. ZiEGLER in dicaff. concl, 15, §.28, D.
ERTIUS g collif, Legnms [ect.4., Sic Jiicerbocci adulteriom , vz  fBatnti, xe-
pective 5. & 10. florenis puni:irefen Dn, & \WERNHER ,#2 Enync. P.i.
Enmune, 15, ubi Przjudicium, & in noftro Ducatu Wiirtembergico, per
Rcfcrip,,,,,, de Anno 1728, in peEn® catceris s regulariter aduleeris impo-
uende, Jocum, pecuniaria Pro modo facultatum, &in cerras clafles di-
teibura cernitur, Imo in Saxonia, ubi peena cnpn'ahs obtinet, paena
3 250, , dictata fuic adultero, qui in fomma ebrietate hoc deliGtum
‘Ommifit, poftea autem infignem egit peenitentiam,  BECHMANN 45 d.
. Exerc, Exot, 11+ #,12. & Zasrrus i Tom, 1, C, 112- n, 13, refert,
Quod Bononiz in crimine raptus poanpecuninria dictetur ex forma ftas

3 tuti.
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wati, Ex quibus patet, proportionem ex qualitate cafus obvenientis
demum dijudicandam efle , ita tamen, ut talis commutatio, quippe
¢x capite juftitiz, concedenda, non minus vel non multominus malum
paffionis delinquenti inferat, ac paflurus fuiffer, fi priorem fuftinuiflet
peenam, & ut peena {ubfequens pecuniaria, tanta gravitate & feverita®
te commixta fit, ut, utrnm - moti, vel in miferabili egeftate vitam duce®
re malit, dubius heereat s - vel i nobilis 'antea in dignitate conftitutus, &
honoribus confpicuus fuetit , ut detrudatur in miferam: & contemnen?
dam conditionem, in cujus evitationem malletmortem appetere, ficuté
contingic illi, cui loco. panx mortis {ubeundz, depofitio ab omnibus
officiis & confilcatic omnium bonorum fuit diftata, qualem cafum me-
morat SCHOEPFEER #z difl. de pan. miniflr. Jat, propeer. culpam laz. ¢. 3
§. 4.4 €9 in Refponfo annexo s p,19- vel fi ferocioris animi, utprocon*
fantia & animi qualitate durius puniatar, quam qui timidioris animi efle

reperitur,

Thef. 14.

Nunc ad peenas corporis afflictivas non capitales properandum

1V, eft, ficque fe offert Casus QuARTuUS, €O tendens, an fcilicer, fi pcend

corporis affliGtiva non capiralis fuerit di®ata, & poftea Judex ex capit€
Juftitie aliam capitalem furrogare velit, quznam proportio hic fit at*
tendenda; Nullam hic dari puto, quia moxrs eft finis omnium Propor=
tionum, quz durationem panz, paflionem , & ejus gravitatem in
reis viventibus adhuc prefupponunt ; Hoc vero ficco pede nof
praterenndum, quod, licet aliquis reorum mortem nondum promeruc-
rit, €0 tamen audaciz & impietatis proceflerit, ut pro incorrigibili ha=
beatur, in eum poena ultimi fupplicii, per modum privilegii pmnalif;
ob bonum publicum . animadverti pofle , fiquidem privilegium nof
hoc faltem dicitur, fi quid Princeps alicui ob meritum indulgeat, V¢
citra exemplum alicui fubveniat, verum etiam illad , fi quam peenam
irrogets graviorem yidelicet peena ordinaria, propter exemplum ,

textam expreffum in L.1, §. 2. de conflit. princip. §. 6. Infl. de Jur. nat ger's
€ civil, eo, quodutique privilegia non faltem pro aliquo , fed & con~
ta aliquem ferri poffint, ut tum exemplo hujusmodi a Pompejo in Mi-
lonem, & in Ciccronem & Clodio latorum privilegiorum illuftrat
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Vinnig
s ad §.6. n . d. ti
il . 5. Jnft. d. tit, um ex L. 4o, pr. ff. de co ditt. i
S5 éAlﬁl':E . de pan. L 5. § 1. C. ad L, ful. Majeft. (aris”cx;ir;ci’cnuc:
"2 g ooy ;\bx.zl:\ca eroll, 7;Iaeor. prack. ad ut. pand. de conftit Principm);
A ilem cafum refert B. D. HARPPRE i ;
. ; 1 cHT in Refp.53.
& :11; 149. ubl' dF fure multorum deli&orum, licer no?c;;irﬁ.iz’;x:.
COnjun&f;riodnct:clxan Pohmi, ftatuit, & in crimine inceftiis cum adulteric:
ocum habere commonftrat. s i
S bere cor at. i Refp, 72. », 99. nec mi=
: vandum efle in crimine falfificationis vini cadit B
it e falfificationis vini tradit iz X
opmf; 31,'” g::;l:ﬂﬁqqd ;dd.[’mul’m in ufy praih. Inftir, bib.1. e:;‘og.ze;jg:
ot §.p 1, ad Inft. §. 6. did, vit, WOLKkER de privil, odiofis

Thel,  15.

. Utilior Quaftio fe prodit in C Sihui
Sitan 2 prodit in Casu Quinto, qui hujus tenoris eft:
i i e s i e o
AR s 1 ’ em in aliam eju is &
ol i, e, popoin o s pcialicon:
4 { e hoc pr@mittim i C
':;lcoar[gﬁ;allcs corporisve a‘ﬂl.iétivas intelligal:;x;s?uzs 32;1?(;32[}23(-’5-
iquas , cor Pu(f'::: ‘8g?mmlo_(as & fama notam inurentes, fed ctiamcr::
am “amurpca(u ““lf_ ““3 aliquo cruciata non affligentes, includamus
tientiz & Confcsi; Upk Judex ; quifecundum Ire. Bercerum duos (hlcs.
alias peenas in ali m“"l poffideat oportet, neceflitate quadam adigimr’
egationem AHALHITDEL Y ﬁ‘_fmgﬁ"di, e. g. ubi finis peenarum per rc:
traria aut C.aK'CCI'Clll'Ol.)tlllcrl nequit, numellarum alidve a:n:}:atb'
1, de thﬁ(:[?::!;l::t;x _(Sl':llgl’og;;f& {ubftitui , quo de cafu Ccnf[:llendus el{;
cultari i ; e for P. 2. Obf. 447, ubi ex refj Ca-
h er;)‘;x&‘:rbcfg;nﬁs dr:‘ Anno 17’09;j hoc adducit: &Sp m%g?,ﬁo [I;:»
tifiing ber )%‘f" en @ubcr.cvcp , in Anfehung, daf die Landes Vers
nfer ti)mw’ Denen, in ?)Ia{mgmftbum Ober-Laufie eingeflihrten Sebs
N orfion cl: mehy beﬂl(jcrxcbtﬁ;fgcwn, der bardurch einen Untevthas
beubeit s gum Qc[g_gbcn, als dem Unterthan, der dardurd) feine
on Denen g?l%legcfstm bgrqﬁ'e gert:ncbct, und die Gefingnif fonften
i e en Delinquentén mehr. fie eine Rubhe von ihe
oit, als eine Straffe geachtet 1wird, und dakyer beede fd)llz.lcf)c
£
ten

\'=

i o e

e
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ton effe thun, die Verbrecher, nadh Befinden dee Umftande; auf vovs
gehendes rechtliches GrEanntnuf mit anderer Straffe des Prangerds
und Ruchtigung mit Ruthen ywohl beleget toerden: Alterum Prajudi-
cium cjusdem facaltatis, de Anno 1642, annotatut ab 11l BERGERO #
Supplern. ad Elefd. furispr. Crim. P. 1. Obf. 5. p. 380. id quod & ante?
p- 372 Scabini Lipfienfes , & p. 377+ Facultas Juridica Lipfienfis mo*
nuerunt: Nachdemaber gleichrooblen die Crfahrung beseuget, Dafj DI¢
jenigen, fo bey jegiger fapdigen Vinruly Des Landes peryviefen wordet
fich alfobalden beyrm Kriegs,Wefen unterhalten, oder ju denen Neichd?
Geinden tvetten, und ihres gefchwornen Urpheds ungeadtet twiederuth
in bag Land Fommen , die Obrigfeiten und Gevichten, unter denetd
fie gefeflen, aufs hefftigfte anfeinden, und bey denern feindlichen Cit
fallen mit Raub, Brand und WVerrdtherey offtees ein foldy Unber
ftifften helffen, dafdas and , und die unfehuldige Seut mehr Stra

und Ungemady lepdert milffen, als folde pertviefene Perfonen felbfen
Go toird dafiir geadhtet, s folte jesiger Jeit Be(chaffenbeit nadh nidt
unrathfam fepty, oann su Berhutung groffen 1bels mit denen Staw
yenfchldgen und Landes: BVerwerfungen belyutfam verfahren , oder g
Damit innengehalten Lourde 26,20,

Thel, 16.

Ut verd ad fpecies defcendamus inter peenas corporis afflictivas
non capitales, ufitatiffima eft fuftigatio cum perpetua relegatione, quam
fopra diximus, morti cfle proximam, & , ‘uti loqui amant, bie erfi¢
A3ephe gum Galgen . &, quando cum infamia eft conjuncta, co ce
fetur afperior , quia & ipfa infamia fola peenz mottis affimilatur, L. 9
1f. de mannm. vind, ibique DDres, & fama omni commodo peqminrio
videtur pra:fercndn, L.z26.pr. ff. i quis omiffs canf. ejusque amiflio gré”
vior eft amiflione oculorum L, 8. C. de Decwrion, imo ipfius vite juxtd
illad di@&erium, fama & virta pari pafla ambulant, Z. 3. 6. 2. in fin II*
guod met. canf, GAIL. lib. 2. Obf. 100. n. 5. € feqq. Besorp sn Conf 154
wum, 65, Hanc peenam fuftigationis farrogatam cfle, in terris Proteftan”
tinm detrufioni in monafterium olim recepte, tradunt CARPZ. Piy
O# Crim, 53. n.29. RITIERSHUS, 7 confil. Altorff. 82. n.17. qux&iP.(a
fubftituta fuic in locum depogtationis ab Imperatosibus Chriftiant®
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Carep ;
ey dob b . deguei th ke al
g : ! ati deportatis in metallum i
A afrt?;ixp;riz;ndn, mi;g. L. §.2 ﬁ“ d.e ;’mer.difi. &9 releg. Lc:,n;e;;;;f:
i 196.g& hmemI rorum n%)fcxﬂ'lorzl zquiparatur, Ord, Carol. Crim:
L. ¢ diﬂané eviorem illa judicarunt Veteres Saxoniz Do&ores
e {leﬁ,/};: omment. p. 2. Exoter. Exerc. 11, ad tit, de pen. #,73.
R A g;;t.. équm #fw Iaad;erna_ per tot: ubi caute procedendum
S aborim a&l tan admoner,- & in Electoratu Luneburgico fuftiga.
L i ;& lm con emnmoycm.pcrpcnmm vel ad operas publi-
it gpl‘tr;z commutata, vi Edl&OFllm Ele@oralium, que alles
g e .1—1‘ NDO\RFF In lIntrod. in proc. Crimin. Luneburo.
o 3li - tas, ¢ oc in cafu confpicitur i
Nndle;::,n ip(;:or:zrrnn Z‘:fno.nc'dg;mmus parem falta, qui:f per ea‘:‘ur:;;?
nas Corpmzles decgdl"gmm][\/l( eccde‘rc creditur , quantum aliis ob pas-
AR l;.. ATTH, STEPI;ANI de nobil. cap. 5. #. 49, Coc-
Cxprimis M;;upm’: ordin. d;np. 2, n.19- & 20, quam proportionem meliug
i mmwml:s in dict dl_/l.’. de nobil, Germ. th, 41,  Catersum. , in-
gy :w ity :i/;’::’:’jt"w-” explicemns, pona ad invicem vel abftra-
m" ;Vragtmmr Titio vel Sejo, ﬂ]\t(:;’;zjl’:’ 'zjl p;;{sz {1”7_’,':161 ,"""; i
odo pana fuftigationss in abfiratt ol polt
A : ‘ o atque nnllo babito ad perfonam re[pe=
major ;}1 :;ﬂ:ﬁcf;i/::{matz ad certum individunm rclationcpﬁpfﬂmm [m{‘i’:r
T A is codemt modo nlmﬁdemt;z , @t in concreto confiderata
e c/}- Z“ N{Itt.; irrogamur  Viro Generafo ac nobils 5 [ape quanti-
Pena t5s. sums ;Cﬂ f{;;mﬂ ¢ gr;:w: illi, ac vilis conditionis homini fuftigationss
X guib, cayf inﬁ;{n [E ;1 nobiles non poffe plures contendant s a7g- L. §. Co
qiglh 7. ”.jg; 7 s LdAVll:DO Confe 39+ »ums 1. DOERIUS in tr. de Sedits
atbittarin “1.‘ g OCCEJL .d. .20 _Scd hoc cafu vel rc.lcgationc vel alia
cultas ]urird‘ na pccun{l_cn 0s cxl['tlmam., quam (cxx;cn11a11x fecuta eft Fa-
Guo Cof ica Jenenfis, MATTH. .Coll-.n I’ T D:‘cxﬁ 155. 19 20, (699
1 tamen ante hac Scabinos Llpﬁcntcs Anno 1584, ectian
&itafle notat BERLICH p. 4. Corcl, pr ;0]

obili B ;
n.2¢1h amputationem mants di
. quem cum CARPez. Pu 30 9% Crim. 129, nim, 38, allegat Maue

Rit, 4 /) 3

v d, L th, 41, SCHOPFEER 72 Difp. depe ’

3 _ . de pan. min, Jat. prope. culp, la

V%30, Stryck in #fis mod, ad tit, de his 5 qui not m;’ le; ‘;P. I‘l{imp'
/ . nfy th, 13, Hance

que
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que dignitatem non cam tantum quz generis eft & familiz, fed 8
que eft [cientiz five literarum ad furrogationem paenz multam con®
ferre , dicunt Coccest 4. . & PuFFENDOREFE d. 1 ¢ 25 S. 34
quem ad modum ‘quoque refpondic ~ L. B, de Lyncker Re4
fol. 24, quod f(ilicet hodiernis moribus fuftigatio in ftudio*
fis & honoratioribus licité commutetur in addi@ionem ad triremess
vel militiz perpetuz contra Tutcas, vel poenz perpetui Carceris , qu¥
peene quidem feveriores ipfa fuftigatione, tranfitoria quippe, videntufs
{ed in confideratione ad dignitatem perfonz, qua patitur, & icus fue
ftivm pro maxima habet ignominia, tanquam pacnam plebejorum, noft

difficulter aliqua ®qualitas, pofitis ponendis, erui poteft. Porrd fuftis |

gatio furrogationem patitur in mulicribus gravidis , licet in carcere im?
pragnatis, qua, usque dum fuerint enixz, pcena corporali aliqua affic

non poflunt, per Z.3. ff. de pan. 118, ff de flat. Hom. PauLus in receps
Sentent, lib. 1. tit.12. 9. 5. BRISSON.in antigust. lib. 2. cap. 2o. MiiLLE®
de Jure pragnantnm cap. 4. th. 13, D. D. Scuokrsr iz Decif, 320. num. 14
que canfa verd magis ad favorem partiis, quam delinquentinm foemi*
narom, pertinet.  Citca milites hoc quoque obfervari dicit L. B. 4°
LynkeRin Decifs 196, quod in deliétis non militaribus peena communt®
ter obtinentes diGentur, uti faftigatio & relegatio 5 quando verd ad po*
pas militares refpectus habetur, pronunciatur; &8 feye die hole Sanded’
Kirftliche Obrigkeit den Staupenfchlag in eine andeve derfelbigen fa

gleiche Straffe der Spiruthen , und die Relegation in die ijt[)ltcff
wWawmwc®MMnmbmmmmwwmmmmmmmﬁ%
cujus rei notabile quoque exemplum refert, D. Jor. Currst FRITscH i
feinen feltfamen, jebod) wahrbafitigen Gefchichten 2. 1. hyfor. 7. p-24L
€ feqq~ ubi Decano militari, qui adulterium cum inceftu commifit, &
fultigationis panam pati debuifler, hac ita ex Refponfo FACULTATIS
]mamuﬁmjmmmmmbaﬁwnmbmermmmﬂmmmm14.me
mnﬁmmmmentmbvammmMn&mMnaMg.Q%cmDa

Budyt-Haug gebracht, und fo dann von dem egiment, und aus pertt
siande fortaefchaffet toerden folle.  Elegantius Exemplum peen ﬂ'_,i'
gationis in aliam pocnam translatee exhiber Relcriptam Seteniffimi Wit
tembergjz Ducis JonAnnts FRiDER1CI,quod transfcripfic BEsoLD /7 Thefan'
pract. voe, SRuthen Aushauen, & valde depradicane JusTus Ovpexof?
in decad. 2. Qu, 10. n,ult, & STRYCK in ufi modern. ad rit. de peon, th. :‘"‘
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od & Vicujus opifices, delinquentes licet , loco faftigationis condemnantur in \ l
con= Operas publicas, ut fibi (uisque victum eo melius parare poffint, uti quo- H e .
S, 34 tdi¢ in hoc Ducatu pracicatum memini. vide D.D. HARPPR. i Refp. 7. gy
s Re- % 356. D.D. SCHOEPFF. in Decif. 169. numii0, & indiff deproc. crim,cant. ,} :i {
tudio- ftitnendo abbrev. € fin. §. 40, € L. B, de LYNKER 7z Refol. 645, pcenam § i‘
emess Ignominiofam in opificibus aliquando jufto dutiorem eflc pronunciat, Z; ! |
, qu¥ Q‘_‘?"-‘im verd compuratio annorum, per quorum {patium in operis pu- 1l @ |
entufs I‘C}S commorari debeant, in refpettu aliqualis exazquationis cum peena i ‘
us fir “ﬂ.‘gationis fit facienda,, iterum definitum noneft, fed prudentis Judicis d
n, noft itrio relinquitar, quorfum faciunt Refpon(a Facultarum Lipsiensis & |
) fuftis | ITTEBERGENSsIs notataab 11l BeRGERO #2 Supplern ad Elett. Jurispr. Crims | |4
re ime oh So P 372.380.€5 383, ubiztatem, Sexum, perfonatum qualitatem & { IR
a affici “onditionem , vitam antealam, Tempus & locum in (urrogatione pae- 1 B
recepts Darum  artendenda docent. Sic minotenni , . fedudto parentum 3 . i
{LLE - fratrum  exemplo, furi burfipet® , operz publicz decennales, & (\; i Y ‘
. 145 alii ejusdem criminis reo ezdem, usque ad Principis aggratiationem, (A (O \
foemie Uerunt injunéte , a D. D. HARPPR, iz Confi 10, .73, & 197. ubi & o \ ‘
B, de Przjudicium Facultatis Francofurtenfis ejusmodi faccularios ad vicenna. f “; i
munis :lf opcms.dar.n.nann‘s tefert ex STRYCK1O iff, f{’ Saccular. cap,4., », 26, & |
ad pa* ;Pd prejudicium in fure, & fimul adulterii reo, cui fuftigatio dictata i ¢
andes? Qiden, fed ad triennales operas, in drey Sahre Veftungs: Bau Avs !

!

X ¢ ; i

Ut mutata fuic, annotavit THONNIKER s Advoc, prudent, cap. 17. | ‘1;
|

1en fa

gcl})lfic’ Pig'z‘f?‘”- Et quidem pro gravitate delicti interdum , it oder ohne ! v
bcfll.@t’ garmmgen ober Sebyellen, & interdum, fi feripetz funt, cornua py- i 1 A
rscu iF Borum & Cervorum, Refyz und Hirfch:Setvichte, cucallis affigun- e {
L p2Al v‘f" Prout in Anno 170s. in Ducatu Wiirtemberg. hoc Ediftum emana- i 14
e & @l; Und wir bahero gnadigft refolvirt haben, diefe Sehellentverctss i L
ILTATLS tiaffe , um vorgedachten Btweck, ( Die CorreCtion nemlich = i

i Doy s : g |
Hiv WVeftraffenden, und Abfchrectung anderer von folchen Laftern) ‘
7 ‘i?xao)aé Defty ehender u crl)/a(tcn, nach dem Erempel andever Policen-Ordnuns !

|

Sn ; Joeriter, vaf Einfftighin die ad opus publi- |

i Devgeftalten ju exaggerivelt, ighin pus p |
:26{?1‘;% Cum gog(igmni1'tcz>Dcliqugucmcn, m;bsmat Die Wilderer befondere Kayz 4 j i
S wiiee ben mig Sehellen und S(cbc;gjc\md)t tragen, audy nady Proportion il {
Thefants S BVerbrechens an einet Schubfarren angefchmidet werden, und Ll il
Lorxor? ug"" fo Nachts als Tags, dody, Daf fie darben des Nadhts ligen ‘ ; 34

on, th 4 D fchlaffen Esnnen, gelafien, Die andere mit dem Sehellentoerck su
yis | Dz es
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befivaffen feyende Delinguenten abey , die Feine S3ilberer find, _nad')
befinden audh alfo mit Kappen von Schyelfen (doch ohne @engtcbt)
an Schubfatren angefchmidet erden follens 2lshaben . Cuim ve-
£ crelcentibus deli@is etiam peenz debeant crefcere, & infecura inco®
rigibilicate clementia concedi (olita reciffime denegetur, fuo modo Ftl*
dericianum Refcriptum aliquatenus reftriGum fait in alio EpicTo penz
%an. 1730, ad Facultatem Jutidicam emanato: id quod, ut omnibus
patefcar, hic inferere, non dubitavimus, & hujus tecnoris eft in paffibts
concernentibus: Gir haben fchon mehrmablen gnadigft wahrgenot
men, veas mafien dashicbeoor in favorem dev Handroercts - Geno o
emanitfe Relcriprum Fridericianum » paf nahmlichen bey felbigetn
Damit fie noch Handroercts fabhig serbleiben mdchten , anftatt dev Lo
bes Straffe ehender auf ein opus publicam gu retlectiven. 2c. in Dol
Diffalls jesutveilen sorfommenden §allen fafi abutirt gy werden begi
ne; Gleichioohlen aber daffelbe o fchlechterdingen pro fcuto nequi*
tie nicht angefehen, vielweniger denen Delinquenten fo indiftin&te 4
ftatten Fommen fan , mithin wir andbigft toollen, dag in Das Fanfity
ge nady denen in cjusmodi cafibus fich Dann und foann Gufferenden
Umftdnden pro qualitate deliGtorum jenes in einer mdfigen Applicd®
tion beobachtet, und eben nicht o ftricke proratione decidendi attend?”
vet voerden fo(le;?llslaﬁ'cn%ir@ud)folcbcunfcres}nﬁvigﬂe%il[enw}ew
nung;gleich auch bereits an dieCollegia unferer§urftl. Cangley befdyehetl
Biermit gu demn Ende gnabigft unverhalten, damit ShrEuch, infin

tigen Gallen bey Stellung dev Confiliorum darnadh behdrig gu vichte!
toiffens mget 2¢. prout ctiam, cx juftifima caufa, interdum ctiam opift*
cibus fuftigatio dictata ab Inclyta Facultate, tetibus Maaurit. Confil Tib. 9
#. 25, € 36. B. D.D. GRASS, Collaz. Jur. Civ. cnm Rec. Imp, Seth 17
p. 667, Aliquando etiam facinorofis impuberibus, fuftigationem prome*

rentibus, ubi probabiles circumftantiz lubrico ®ratis aliquid {uadent dat* ‘

dum , L. 37. ff de winor.§. 1. SANDE lib. 5. decif. frific. tit. 9. defims #
Facuinsus Controv b, 1. ¢ap. 71 MENOCH de arbitr, fudd. Qq. lib. *!
Caf: 329. MATTH, de Crim. in Prolegom. cap.7: - 2. 34 €3 4. cain alia®
caftigationem reperitur immurata, (icin cafu furti domeftici a fratre com*

mifli caftigatio in Carccre cum perpertia relegatione eft diGtara, WER
4 : % s 4
HIER i P. 6, Obf. 458. quod femper ufts fieri notant BecuManN in €9

nent. ad Pand.T: 2, P, 2. Exere, ad lib. 48. #, 71, qub cum cop cl;
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w863 (29 ) Fele

merent
ur Sc :
ernm, ubi ZIULZ g f‘bﬂ' pueroram » & StrYCK M difp. de poen:
Sotem cafti p. 4. plura przjudicia impuberum i p. de panis impus
\ aftigatorum deprehend % in carcere virgi A
AR e TERsH Lo all prehenduntur quibus addi poreft Blv per li-
cum vitrico :1) ? o s Conf. Altorffino 82, per ot };,r_leudncmm
relegatione f? l(li.tenum .committenti caftigatio in cal - ubi privign®
poft 11 Wmmtéén&ara, imo GRANz de defen. inquifr:etc virgis cum
iy 1606, * . cap. 7.
Patticipationem f pag. 253. memorat cafum , ubi Caﬁlio 7. membr. 4.
Waffen . ox urti virgis in carcere facienda, & uidgmo pueri b
) x 5 :
e L ol ntenéla Scabinorum Lipfienfium in ca&? at_Cm siemlicher
, accedente muléta 10. thalerorum {ui“% jonem d patre
Inter ‘ncen : Th. 17. > utata,
niis, que C(ifm ]T:recocrpglr}s :}ﬂh&ivas etiam occurrit amputati
poteft dickari, L ivi l.fult cognita, & pro qu I putatio ma-
1¢d novo 7ure’C ;il:f 1. qui Tetam. fac. poff. Nov q, alitate delicH rcis
ufly receffifle & 01 e fngit, Quamvis verd ha'ncj%' cap. 13, auth.
plecubique | ulti putent, contratium tamen eft vcril:;:mé{n pdid ob
temberg, REocorum adhuc dicai folet , uti in fheciet , & hazc peeng
‘“fpicicndums;n-m“."" de Anno 1726, den 277, Nov d R
tenfmtur Cor Fn},(uzg"’ D.D. SCHOEPFF ED, 30} £ . ad illam peenam
Potep, 2 aﬂ.‘ e proc. executiv. pu 1+ €ap. 9 . )'.4-”.1{& de aliis locis
v 24 5 e W Qo B S .
¥ Carolin, ordin : 7 'dMODEan. PisTOR. Part. 3. q#.10 in i
ec'f 371 n 9 ‘g’"; oo TS & Plures quos allega'rm;;n?cié.’ DD
Prjudicio confirm qrfli qui, cam % P. 4. concl, 20, .23, fcri ’F Part.z.
um, in dick De:t’}l et, quod hzc peenia etiam in n.ol:i.libcl:;PhlfL“’ s
. . B .
2::03 iﬂli peena nobilis pli'gi‘i n@,of?;l‘ﬁ!‘{cmCt ipfum refotat, & z}uci:laitnl:r.
X cliGo s . oflic, tanquam . Foa .
uth plaril » cui di€tatar, infamante, a q“nqNobilzotpon_s aftliGiva, &
Auumus }d a}nthoman.bus confirmat s & t'mdens Oé‘nnm().ﬁm libeti:
: us in diff. de nobil. inprimis Germ. the 43 q:Ii ‘r':l‘:"-tlflm tenet,
itui S at
(ubftitui debere aflerits Exccpemrﬁ ;::::;n]gi
t

aliam 5
l']r atbitrariam poenam
TEBERGEN icidi i
sEs homicidium » 10 qlio i
amputationem 1
panus cum
car=

cere

be perpetuoin honeftioribus retinex d e
cat, 1dam effe m i v
De q?):tb Huftr. -BE[Lcuk\o d. Supplem. Obf. 54 Lubi%?}“i?“ ind, Refp. als
memgmr&‘l?gauoncm cum fuftigatione conjun&;\m'JfL Belangers
Reflionen \?dmns gleichergeftalten in folchen %&lic; e
perfonas; Hichtunbillich ein Unteefcheid gu :n‘;(tr;:n\?lcs & ho-
D 3 0 fepn alfo,
bafi

i
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baf jene vel carcere perpetuo vel damnatione in opus.publicum perpe«
wuam gu beftvaffen, diefe aber mit Abhauung der ganfen Hand oder
sroeper Singer, und auf 5. ober 6, Jahe mit Grefangnug, reilen mas
niis amputatio ebenet maffen, nac det RechtsLehrer Mennung, pers
petuam  relegationem it fich bringet, beleget und beftraffet werdent
ESnfen, excepto tamen Crimine homicidii, da bifitoeilen in gerviffen Sals
{en Die Todes:Straffe swar evlaffen, aber egen etlidyer , Dabey HOY#
gegangence Exceflen der Staupenfdlag nebenft der envigen Landes’
Bereifung hicbesor exbannt worden, alfo, Dag in diefen Sallen, voe
fen eg gleichroohlen Menfdyen Blut betroffen und devowegen Havt U
beftraffen , die fuftigatio in humilioribus befyalten , anftatt Dev Relega
tion gber condemnatio in opus publicam gu di&iren in honeftiori-
bus verd MAn(s aMpuraTio & Carcer. perpetuus il peroronen fepnt
mddte. Caterum , quenam peena huic furroganda, & quomodo a it
qualis proportio hic capienda fit, dependet ex nobilitate & neceflitate
membri, cnjus mutilationem {ententia intendit, fic, i cvi lingua eflet ab-
{cindenda, loco cjusdem fuftigationem cum perpetua relegatione fubfti-
tui pofle, autumat BECHMANN d. 27, #.83, id quod & circa ampumlio'
pem manus {uppeditat L. B. de LynkER Dec, 179. citca quam peenat®
fultigationis & manus vel digitorum abfciffionis » utra gravior fir, di*
fputant DDres. In Saxonia enim , propter crimen fra@z urphede, di-
&atur prius abfciflio digitorum, & ob reitcrationem demum fuftigatios
CARPZ, p. 4. Concl 48, def. 1. €9 feqq. ita, ut ibidem fuftigatio pro gra*
viori fer¢ poena habeatur, BERGER #2 Difp. de Urphedis cap. 6, §. 13*
Crasen, ad art, C. C.108, pi353. Alibi autem fuftigatio prius, & de-
mum poft reiterationem digitorum abfciflio di&ari folet , ita, ut, his
locis, hzcilld, ob damnum permanens, habeatur gravior , foeilen Di¢
Ginger nicht wider wachfen , wie die Rebg-Schyeeren, und nicht; 1W1¢
ver Buckel, geheilet werden tunen. Kress ad Ord, Crim, art. 109
6. 3. ScHAMBERG dc"?urc digit, cap. 4. §. 11, cum feqq. Si cui verd aliug
membrum e. g. aures , fuerint ablcindende, levior quoque paena fubfti-
tuitar » fi verd quis membris, quaamputanda eflent, careat, v. gr. Ja®”
jam aures, vel digitos, vel manus, ex deli®o an cafu, nihil refests
amiferit, tunc judex etiam poft fententiam , hanc , utpote priori o iy
in aliam mutare, & relegatio , addita comminatione fuftigarionis , pro

qualitate ciccumftantiarum di€tari poteft. MAnz iz Carol, Ordin, in AP’
Pt‘” "y
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pend, » :
brum i.nzllc;c L“DIOVI_CI in Ordin. Caral, ad art. 108. in o, Si

tinda, ‘fion L\lfr:h:l rerius membri, {ubftitui poteft, puta, i m::n & mems
o vl o eat g Bnkech e SRR 8 28 Oy
tent. §, yls, 4 érya’B‘:iL?:;?a‘ eft pmgm?enda s JuL. Crar, 1}-;‘; 111;2:3
GNETUS S 1 17 p. 3 ecif. 371, # 12, 40,5 %
ranqua:n’”mzi,a 07r.i sﬁ’ de. 7:;7:{_&&. pedem, loco maniis ,@P{gz-r : lvt:loMic}w-
€x quibus cir &mf}}} lcu,'gmputandum tradit, tefte BECHMANN :lco'
titur, cumftantiis durities vel levitas in paena SurrOgandao c‘l,i(c;:,:,'

S n—

Th., 18,

Quod attinet verd .
:em, & DammtionZiioq(r!{e:Cganonem fine fatigatione, Incarceratio<
£ corpori atl 4 peras publicas, v e . 3
. ris affliGtive in fensi icas, utl etiam illz nomi
1 fubRicug ve in fensil gcncrahmi veni : ne pees
ituitur, & roinde % . enlunt, Ita (ffpius tnical
®na televationt p quaritur, qualisnam fit in alte=
ot telegationis, qua major eft al8 di % ter has proportio?
¢ carcere, fi feilic jor eft alg Die Sevidyts-Raumung, gravi
Bt selactin: et termini habiles przfupponantur, & () gravior
do effer carcgcr “I,}nlls) pgnam in furto, cujus peena ord’imtiv' gr. Jude
.D, : : atia tan? 3
bex, ‘“'Uﬂ'vﬂt) th, 3 ARPPR, i bypotypofi de Infam. difpenf e
e dire 20, 3 3. quia per abfe Jtlifla ar. qua fit per
in| um, & majores fumtas abfenttam relegationi inhzrentem majus
tentus fui creantuc illi i 2 -

5 uls rei o A » qui forfan rei )
oy div“gationiléll]ss P;?(ﬂ‘]sfmwgl[arc non poruit, quz rntio(cic{?nqmlfz
tem 1s aflueti folum -(Tat in iis

poralem . vertete amant ; C 4 >

S ad 3 Caterum rel
Eltimatione c[{‘.umcu.m sonum & Carcerem per 4. S¢ [im1€'gat.10nem

negligend € pon(nrbl}meANN. d. I Exerc.12. » WP ‘n;t's&gn pari
LT 1da, an {ub pane & aqu 16 md 20 Aol nec differentia

Poris dinturni qua ve fimpliciter fuerit dict A
vel fine vincmlfm]lilf’ perfonz qualitas , carceris fitus, Conﬂ;;:;; uti &
ad damnarj ulis hic confideranda funt. - Relegatio verd, in op o?fcum

atl o H . o i y 1
tm (eilicer apera public publicum, proportionata eftin e
in orig y opere publicz non nimis moleftz fint, cum alias’[clqmn-
Operis “fixlgr.ur, & corpus defatigare non opus habeat , quod t cgatus
i 1 . - atl 5 AT
n OPUS )lllc'ls {pius non fine infigni feveritate exigitur,  Hi an{\}n in

s ub 3 ; ¥ n q
fit inger Iilocl%]m, putm WeftungssBau , fueric condemnatus c fi quis
in utraque & relegationem proportios dijudicaturex diffe s quznam
4. Supplen, pg;’na Facultas Juridica \WITTEBERGENsIS a ud l]rlcntm, quam

Plem, Obf. 6. pag- 397+ annotavit, ubiita : &p flﬁb . Bl-‘.ncgn n
envoiv, daf der
Lo
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Hau gegen fand-SBersoeifung gehaltett , fcyroever ift 1.)
baf nicht allein die revbeity (0 die pevtviefenen aufier gandes habetl
penen auf den Beftungs Bau gebrachten ,,mglczd)cm 2,) bi¢ Con-
verfation it ehrbaren. Seuten benommen wird, fondern fie audy hievs
Sber 3.) ju Dienft und Arbeit, twann o8 gleichy voider ibren AWillen 9o
{chicht, angehalten s unb padutch 4.) ibre SRahrung und Untehalf g
fuchen verhindert, hingegen §.) toie t0iL bevichtet toorden, mit fehr

fchlechter Koft und Lager pevfehen toerden, wotdurd) 6.) tietvohl it
1ty Sehaben an ibrer Gefundheit lendeny sugefchivers

vermuthen, fie av ¢ ’
en 7.) daf die offentlidye BeftungsDau ubeit fehe fcyimpfflich, DI
Damit belegte aud) 8.) der Fericht nach mit Shlagen dargus angé
tricben , und fie 9.)in Qetten und BVanden enchalten tootdens qu®
fententia etiam fuic adoptata 3 Facultate Lipsienst apud eundem L
BERGER in Supplem. dits Obf. 6. p. 39 € feqqe  An verd damnati @
operas publicas adigi poffint €d, ut tempore peftis graffantis feralia cut
temporis minifteria {ubeant, de eo inter Scabinatum & Faculratem Li-

fienfes certatum fuit, ineunte mediam viam Facultate Wittebergeniss
prout annotacum eft ab Il BERGERO #7 dicts Supph Obf. 72

PWefiurtps:

Th. 19.

VI Nanc ad Sexram Cafum, qui in praxi elt frequentiffimus, eran:
fimus, fi nimirum paena corporis afMiGiva jam fuic dictata, vel, quo
eodem recidit , fine dubio propcdicm di@&anda, Judex verd, ex capité
uftitiz, eandem in paecnam pccuniariam,
lir, qua ratione propottio inyeftiganda, & poena {ubfequens ad normat
peenz priotis moderanda fit.  In hujus quaftionis dijudicatione primu?
ad locum deli&i refpiciendum eft, ne {cilicet major exigatur mulcts
quam moribus vel ftatutis illius loci receptum cft fiquidem delinque?”
tes , videliGorum, tanquam contrafuum involuntariotum, confentir®
& fe fubjecifle cenfentur, quoad poenam, legibus_illivs loci , in que
deligum foit commiffam, Li 34 [ de fure filei. Mev.-ad fus Lubeos
Lib, 4. tit. 4, art.15.n 12. €4 feqq, GoswIN- ab Espacu ad Carpz.in 4%
Crimss 54, n.47. nsque ad fin, HAR
pan, th. 5 3. Qmnis autem pena in

1, PisTORIS Obf. 166, ZIEGLER diff. 4

(olita eft exccfliva, quam, per {upsd
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dléfa., cane pejus & angue vitare debent Judices, que vel contra de=
terminationem Juris, vel contra ftylum loci fit & Curiz ufitatum, uri
exprimit polt Rolandum & Valley Decinm ,  Farinacinm, Nattans a[ia,qufe
,{*NTON: de AMATO Part. 2. Refol. 72.. 4. & feqq. Poftmodum ad qua-
itatem perfonarum, qua muléas perfolvere debent, refpiciendum eft
an fint nobiles nec ne, divites vel pauperes, an propriis vel alienis v, g,.
Parentum bonis (olvendz , an avari vel prodigi, tenerioris conftitutio-
nis, vel robuftiosis, etatioris vel timidiotis animi, contumacis, vel ex
Imparientia & pet incuriam peccantis, item an poena cotporis afflitiva
it ducior, & additamentis vinculorum, compedum, munita, vel levior
f;sfggx?x?dglloco n.xlodoqu.e (uftinenda, an fit ignominiofa, & publi-
< rn pe&i ﬂlls, viis, ccetibus, ceremoniis patula, vel clanqcﬂina, in
cqu:cr?m to eranda , .&.ﬁnc rumore , vel murmure populi, qua cir-
ftantiz omnes & aliz in furrogatione posnz pecuniarie funt vocan-
@ in confilium, fic omnis quidem pcena pecaniaria eft minor, quam
Corporalis, & e g relegatio €3 pana carceris graviores {unt omnino
mul&@is omnibus, pet L.73. §. 7. fF de his gui not, infam. & damnatio
ad opus temporarinm vel operas publicas pro graviori paena repuratur
"g_ !l\qnis quarta bonorum parte mul@aretur, uti colligere eft ex addu-’
lllljsi l‘t]B:D Hémppu. n dlz/p..de infam. difpenf. per pon. aggravat, th. 30.
qlmnr] ares authores nq;lnur, in paupere tamen faena corporalis minoreft,
e [m'gcc?mmr.m , quia tantum molgﬂm: pauperi a'd mul&am condemna-
Oifan] [-ls,tyx-?ﬁt-mf]fmr’ q’unnmm afflictio .corpomhs peenz non (olet, ipfi
Crihs, /;L‘L‘i .zda :c.ron& en@cancmncnn > _)AmB de .Bl_.I.LOVISll pract,
vem p‘-‘cl‘ll;’i‘.’ll‘iﬂi"l Juj’m .c{l'zi.ouid/:Z?. (fl;m d“_l("l: VC.I H-Oblhs, pcta e
Modo (plyar ¢ H:xj'usnfndi lcom. u;ui‘(:n;mxn lf 1 g'ﬁ;’)mfl:m) “m‘-' m‘mm-
Itg‘ tinor r ;/ i 71% [;; "/; % 12 mem lmt 2 f\ll'zl:ll.\n,"ht Cols
oy Sy p a i i : j/‘\'; i yre !)15’ vbiita Sznolm; & p/ﬂ&:-
i rqie idem committeret delitum 5 nobilis quidem re{qgnlwm ,_[t’d ple-
g Juftigatione puniretst s qt/fmdu enim nobilis pro remotione ab officio 20 fl,
Prtarce, pro diminmione dignitatis itersm 20 Jl. & pro relegatione 6q,
i 100, fh ficin _t/ﬁ{l/t €9 rei veritate eadem
% ;/,g ! /u‘u‘ talis mon appareat, Sic pauperi fzpe res modica fatis magna
to Potelt, & prudentis Judicio relinquitur, 10 quantuim pauperi allega-
2 modiciratis proficiar, BRUNNEM, ad L. 4. f. de in integr, reflitus, Mev
cé) ﬁ:c: 8. ubi quogue p:mpcrm.tis rc.prCtgl {fummam non nppcu-ﬂbi:
mitti teftacur, plura habet SPRENGER i 17, de modico , ad quem
lecto-
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leGorem remittimus. Pored in favorem nobiliam , militam , & alia-
rum perfonarum confpicuz dignitatis receptum , ut pesnam corporalemt
Lcilicet relegationis, vel ignominio('am , vel etiam carceris, muléta pe-
cuniaria poffint redimere, MENOCH, de arbur. Jud. Qn. Caf. 0. #. 34
Jac. de BeLLovisu b1, cap.1o. n. 16. & 23 L. B. de LYNkER in Refpe
i70. 7. 47. Jamcum ad valorem inter peenas afflickivas & mul&tas fta-
tuendum, indeque promanantem proportionein, refpicere debeamus, par
tim ex locorum ftatutis , partim ex Jurisperitorum reflponfis aliqua {unt
defumenda , unde pro Judicis prudentis atbitrio analogum quid exfculpt
poffit. Sicin Saxonia pro carceris peena ad triduum - indici mulétant
unius fexagenz nove, eineg neuen odee filbernen Sdyocts, que elt
60. groflorum folere , Carrz, O, Crim. 133, # 47. quanquam etiam
oo dierum catceri non majorem, quam unius Sexagen® nova, pe:
nam adjungi animadverteri 1l BERGER 7 Eleth. Jurispr, crimin, th.11:
p. 27+ #. 2. qui hodiernum pronunciandi ftylum in Saxonia Elc@orali
ita proferc: Daf delinquent gtves) Qag lang mit Sefangnuf, oder um
cinen fchocE, b. e. lten Scyock, porrd, daf N. 4. Tag fang| mif
Gefingnuf oder um 2. Afchock, iem: paf N.6. 7. oder 8. a9l
fang mit Gefdngnuf oder um einen Nfchoct, h, e. Neuen Schock U
beftraffen.  Item in cafu Injuriarum coram Senatu Lipstenst 17144
pronunciatum’, Daf delinquent nebft dev Ghren-CrEldrung undBesaly
{ung aller Unkdften willEahulich 3. Wodhen lang mit Sefangnuf oder
um 1. Nt beftrafft, oder juramento purgatorio pravio nut 8. TaY
mit Gefanguuf oder s NRehlv, gu beftraffen, ScHAMBERG de Fur. dig?
tor. cap. 3. §.8. Quod fi talis mul&a ad dominum JurisdiGionis (pe;
&at , tunc huic incegrum eft, an hanc loco caceris exigere velit, V€
in mannalem operam reducere , quo in cafu poena carceris unius ict
compenfatur operis manualibus ad triduum, & ditatur dta: inma o
auch Dem Heven unbenommen,, entrweder von ermelten BeFlagten DIY
erfannte Geldt: Straff geblihrend cingubringen , oder felbigem jebet
Sag Gefingnif 3. Tage lang abarbeiten gu faffens, 1l Bercer d: %
p. 29. Alia ratio eft, des Schuldthurng, ubi debitor iftius carceris P
blici tzdium fultinendo de are alieno , quo creditori obftrictus eft, M
nuit, quantum operis diurnis pro conditione petfone , artificii aut OPY
ﬁmﬁmmﬁuﬁhﬂmmi&am@ﬂcmﬁnCmmﬂpmJW
ent. P. 1. ¢. 6. n, 127. THEODORIC, # 17+ [apins all, cap. 10. aph: %
By 14 BECHMANN, d, o £xerc. 12, ##m. 8. Alia zftimatio carcer?
con®
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€ontinetur in noftra oRDINAT. Prov, Wiir1Ems, 772 yon Greveln se.

Jol, 29, §- 1. ibs:  Die Yremen follen jum Ober-Amtmann  gemaks

ek, und in bas Gefangnuf gelegt, und mit Waffer und Brod
8eftrafft werden, Daranf ipnen Tag und Nacht 7. Schilling Heller
abgefyen folfe, LinNDENsPiHR ad cand. p. 334, ubi a non nemine in
Margine noratum jinvenio , DAff virtute referipti generalis de Anno
1680. qn ftatt diefer 7. Schilling anjebo . fl. auf einem Tag und
acht durcly die Thurn-Straff abgebuffet toerde , cum quo fere con-
venit relatio , paf eine fleine Frevel a 3. fl. 1y . mit drey Tag und
adyt im Thuen abgebliffet twerde 5 nec minus oblervantiz cffe
cttur, ue ftudiofi, quibus poena carceris ditata, unum thalerum, yog
nen Fag und Nadt, reluere poffint ; Memorabile quoque eft REscr1-
Tum \Wiir TEMBERGICUM de Anoo 1728. in quo peenz, vel opera-
tom publicarum, vel carceris , deli®is carnis alias imponi folitz, in
tertam mul@am commutatz, & taxatio ira i'ndi&a ﬂlif, nemlicly,
YNy die delinquenten biff auf soo. fl. inclul. im Bermdgen haben,
tinem Scortatori pder Scortatrici 2o, fl. und einem feihen Benfhldfs
fer oder frivhen Wevfebldfferin 7. f. 30. Fr. wofern aber dev delinquen-
ten VWermdgen uber soo, fl. biff 1oo0.fl. inclul. {icy erfivecket, in ca-
fibus Scortationis jede Yherfon 25. fl. und denen frihen Bepfchliffern
1eder Werfon 1o, fi und da bag Vermdgen fiber 1oco. fl. bif auf
1500, fl, fich belauffet, it Scortations-§allen jedee Perfon 30, fl. und
" frlien Reyfehlafs Sdllen jeder Perfon 15. fl. sur Straff angefeset,
ofern qber dev delinquenten Bermdgen: fich fiber 1500. fl. belaufs
N folte, bie Sacy Imit ibren Umfidnden und Bepfligung deg Vers
Mogeng s unferm Steftl.Regierungs-Nath untevthanigft bevichet, und
0 davqug der Straff Anfak ertvartet werden folle 2¢. & paulo
Polt: ynb iy nicht weniger die bifher gewdhnliche Chebruchss
SOt s iy ejne Geldt:Straff verrvandlet wiffen wollen, fo, daf
Wie bey denen Scorrations - und frithen Benfchlaffs - Sallen gewiffe
=laffen gemacht, within nach denen Umftanden und det Proportion
N8 jeben Delinquencen Lermdgens folhe muléta angefeft, aggra.
Vit oder yevringert, und auf foldyen T3eg per gradus progredirt s,
2jorem ompind mui@am impoﬁlil adultero. cuidam  Ciy, Imper,
SLINGA, annotante B. D.D.GRAss0 i difp. ad Ordin. Cenfir, Efsling.
4 4. §. 44, hoc prejudicium, Daf ¢in adulter voegen fonbderbals
¥ Gilaffung der 4. 2Bdchigen Thurn: Straff und Speifung mic
E2 %Bq[;
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% o MR ‘
yntie cafu. 300, floreni diQati (unt tefte BECHMANNO . fipr. all. #. 107+ e ‘ B
arces Opifex verd, qui pectiniariam peenam loco relegationis perpetuz fol- | ' i
(it Vit, ex Collegio Opificum non poteft rejici, BECHMANN. d, 4, n. 7102 f ];
) Devs nifi ex canfa famofa fuifle relegatus.  Sic in caufa perjurii, cujus M
witd | ©at reus convitus, alternative peena relegationis triennalis, vel mul- { “i 4
0. fle &a go. Neuer Sehoock fuic dictara. CaRrez. Jurispr. for, p. 4. conff. 1 ]
ic in %7 Def, 6, W1cHMANNSHAUSEN in Dif. de perjur. judic. §.23. lst, e i ;
pbet Similiter in cafu homicidii, cum quis, irritatus licer, tamen non ex 1§
) u Propofito fecuri quendam anétorem rixe , poftea ex malo regimine ;i ; |

mortaum , percuflit faftigatio remifla, & perpetua relegatio dictata, e

{ 0 cujug Jocum icerum & demum muléa pecuniaria {urrogata reperi- g 48 8
refert W his verbis 4 Lynkero iz Refol 189. jedoch , Daff er folche mit i e |
pora tiner Geld,Buffe , wie wohlen nicht unter oo, f. feinem Qermids e I
- qui- g?tl nach, (zumablen in Anfehung ev leDigen Standeg , und da -
criene dle Unkoften auf ein giemlicyes fiy belauffen toerden, ev auch nue b
fum= Noer 20, AWBochen gefanglich gefeffen ) gu redimiven befugt feve, & (Y
Xa rc dlio tempore nobili, qui fervum fuum ex jutifimo dolore interficiens IR k
1)fotb’ 4 peena ordinaria faic immunis declaratus,, poena pecuniaria ad, pias i i3
¢ Sl Sufag, feinem BVermdgen nach , jedod etoa nicht tber 200. Thaler I
CUiTD? liGata fuit, apud L. B, de LynKer , Dec. 7091, -~ Nunc fi de foftiga- ol ‘
if ol Hone cum perpetua relegatione fic fermo, hac alicui adulcero , cujus | i
Bert t‘xof meretricio more vixerat, dictata, fed poftea a Sereniffimo in pe- i M‘
Fe) g¥ n“ma“ﬂn) pon 20, fl. mutata fuit, GRaNz. de tnguif. def. cap, 8 nails i
is fuit | 180, in_adjuntt. #, 11, p.342. & quo etiam in cap. 7. membr. 4. % i {
v baf YL p. 359, refertur ex CLARO lb. 5. [ént, On.85. . 6. quod inter § e B
mert {’Q'nnm trinm. iGuum , equuleum, & 200. aurcorum, cum dubitare- i 1 \
fannly ‘ur, teo optio fuerit data, ex quo tamen, an proportio ad noftras ufi= | 11
ugnup s paenas defumi poffit, fillbito. Imo ratione opificii etiam Qjai[icis { | E
Sachent | fﬁ?t“)rﬂ fuftigationem promerita Slffr()gatl()ﬂum in p(L_'n.nm. l"‘,"ci““,’?““‘}’ "
o qw;xp'(;;-m, apud L. B, de l,\zmv;ftu‘{m Dec. 23 ub; jad ‘RbLIlL.H' fie | ‘
Obrig? - ein gutes Jeugnuf und it einer ‘fgﬂ_ng_ml.t.zi:s))taml _gwrmbt 4
el unac + pronunciavimus ,_fi¢ {en¢ mit Dev Fulligation gu verjchonert, ' #
achen s 1 cine Geld/Straff von 20. Reichsthaler ad pias canfas gu pevs 1 e
oit g pa?é“""‘"r & ubi caftigatio per lictorem fuir mutata in caftigationem &
T mm:lx:am, adjeta fuic muléta 10/ Thalerorum, GRANz d, 17, cap,7, {1
wliin | Ts 4y B b P 253
\ E 3 Thef.
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Thefs 2I. ;
Tandem de condemnatione ad operas publicas eft quzftio, quo*
modo inter hanc & poenam pecuniariam aliqua preportio it inftituen®
da, & memini, nobis de vicino Marchionatn Bapewst fuifle’ relatum
quod operz publice unius menfis reluantur 10. Thaleris, 8/ notabile®
cafum homicidii in rixa commifli & authoris incerti referc D. D.
SCHOEPFF in decif, 191. % 25, ubi Inclyta Facultas Juridica TuBIN®
ENs1s uni magis gravato impofuit operas publicas ad 4. menfes, ¢
peenam §o. Thalerorum, alteri vetd minus gravato operas publicas a
3. menfes vel so. fls quz computatio non aded multum ab illa Baden®
& differt, nec non Eapem Facultas nuperrimé nach Sauterbady didio
nis Ricdefelenfis in caufa homicidii in rixa commifli operas publica
ubius anni pet 6. menfes cum vinculis, & per fex alias fine vincul®
continuandas pro 100, Thaleris & dimidium anni pro so. Tha!
Jetis taxavit, ided, quia rei opifices erant, & aliqualia adhucdum pOr‘
federunt bona, quibus addendum , quod ab: EaDEM Facultate a. G
menfe Jun. in canfa nach NRegenfpurg operz publice trimeftres 6%
Thaleris fuerint zftimatz , ex certis ciccumftantiis; Interim in fine hot
nobis notandum occurrit, quod quoties peena fuftigationis aur pet®
petuz relegationis in pecuniariam convertitur, toties hazc piis caufit
h, e. ju milden (“'jud)c‘n, eft applicanda. > quoties autem rc]cgntiO
temporatia aut carceris in peenam pecuniatiam utatur, toties m¥’
giftratui acquiritur, maximé in Saxonia , Ill, BERrcer s» Elh
Furispre Crimin, d. P.th/11. n 3. p. 30, ut Magifteatus in cat
fis, quz proximam morti peenam involvant, omnem lucri
avaritie fofpicionem avertat, coque minus ad hojusmodi pan®
rum furrogationem procedat; Ad quosnam verd pios ufus Magiftra”
ws, cui merum Imperium competit , ejusmodi paenas conferre velits
cjus libero arbitrio relinquendum eft. Carez. i d. qu. n. 99, in fi"
Tandem etiam metetur annotari, quod in ctiminibus  perjurii , blas
phemiz, exccrationis & impietatis principaliter in Deum commiflz 1#°
pius mulé@ ad pios ulus, pias caufas & pia loca exigantar,
Thefl, 22
In confpetum veniunt nunc peen@ pecuniariz, de quibus SEPT”
wus Chsus hunc in modum formari poteft.  Si quis {cilicer ad peena?
pecuniariam ex(olyendam condemnatus L_ﬂ(.-r, quam tamen proprer ino’
piam non praftare poteft, an hoc in cafu ex capite Jufticiz Judex rwﬂ
nal
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nam capj
5 Crv:g:ic:lem {qrrogar‘c gomt » 8 quznam foret inter has proportie
e pl‘aeci‘ l\ icet cmm.mrcrdum penz arbitrariz ad mortem quo~
i rup lel: .quando 1p(51 !cx ob .c.lrcu.mflamiarum gravitatem ad
e Cmp& iclum ex aibitrio ]udlc:; imponendum progreditur
s '7;1'4. art./élz. Carez, Pr. Crim. Qn. 133, # 25 MENocH
e fxtm;n{ . th. ib. 1. On. 86. n. 1. extendi poffint, uti ex L. 9. i
0. dﬂﬁ.ﬂ[czm. 5,. 70§ fin.ffs ad L. ?u.l. .repettmd, Le3.§. 7.6
Wi, pro op chr, viol. L. 11. ff. de paenis y evincitur ; MATTH, de cri-
N [amég“m. cap. 4. m 11, G.OMEZ .Varr. Refol, Tom. 3. cap. 16. n. 8,
sk & o negan{ pmlc:ﬁ" maximam }nterccdcrc inter peenam pecunia-
Uty del?g[m applicium m:.tquahtatcm, quandoquidem pacna pe-
it i omnem mf‘tlma'txo_nem. exhaurit, nulla verd pecuniaria
pit, 7.« £ umuc:;ezal corporis ’hbcn » quod =ftimationem non reci-
i in;cr. 5o ff- de bis, qui dejec, vel ejfﬂd. comple&itur.  Quoniam
i g, llpgzr]am pecuniariam & mortis non eft jufta proportio, ab
& pplicii in pecuniarie locum ﬁlrr‘ogatione merito fibi temperat
mé qui mﬁzgr%m paenam , pro ﬁcllé’to finitam zftimationem con-
e non e ;:lrrngandam meminit. L. 17, ff. de pan. L. £.§. 1. ff.
ey ;t;m, @tm/mfr. Carez. Prail, Crim, Qn. 77, n, 4.7. MATTH_
iy 1;.4;70'_,..”. 1. 6ap, 1, numa 6. TABOR Racemat. Crim, ad art,

ting

hel s,
tiam di&]anm OctAvus Casus in eo vertitur + {i Judex peenam pecunia-
opian, \l'u‘,z_tm)am, vel deprehendit , reum tali paend ob notoriam
a quﬂm'&’n‘"" non pofle, an poftea pacna corporalis infligi poffit, &
A ?m; dl propomor;'ls regulam: fieri id pofle patct ex L. 7, §' ~
mas L . L. 25. ff de in Jus vocando » L. g. [f. de incend, ruin &
Bt .lgn s n/t; S. 6. Cod. de mod, muiit. L. 4. C. de Serv, ﬁ,éit. Lo -
ENSP'lix-xfn,‘.»,% i{.'y. ]’C'~['{e wdiﬁ‘f._ prm.b & plaribus comprobant Lix.
VXS s On, prvine. Wit T won ol pe. 335
Bt len prait, Crim. §. fin. qh. 95+ Menocu 2 arbirr, Oy, caf,
e m“-’cr ENCKEN i7 Difp. de Tergo [ubfidiar. caps 2. th, 3 ”[”\P/ﬂhluz:i
cipians, ;ﬂm pertinentia capita p.e_rzm{l,ft, iaquaregula ne nobiles quidem
e, Grns Quanquam enim ii fint in tanto favore , ut multi conten
xs inﬂigcndim?ncm paenz cor;?or.alls, tanquam peena plcbcjis & {er-
S in pnam pecaniariam non habere locum in nobilit .
perfonis, CovARRUV. b, 2. Refol, 9. n. 4 MAN‘/_),] l;ns
. . n Pa-
iros,
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O
$rov. debit. egent. decs 1. qhs 4+ 7: 13 FARINAC. O#. Crim, 26. % 18 2l

22, D, Hertias in Refp. 140 7 3¢ & plures quos allegat MenckeN
d, I, th. 15, hojus tamen negantis {ententiz inhzrendum cenfermus »
tim 5 quia & nobiles impuniti manere non debent , tim, quia L. 7%
§. 2. ff de poen. junlt. L. 16, . de decnr. 3 text. 2. fend, 53. 8. 1. DO
firz favent fententiz, quam pluribus defendunt Boérius, MEnocH s
SCHILTER , CARPZOV: ANTON. allegati @ MENCKEN d. . ita tamen, U
moderaté. hoc in cafu fit procedendutm, Judicis vetd arbicrinm illimi®
tatum eft , quoties lege certa poena corpotis affli@&iva pecuniariz furs0”
gata non cft ARans LaTt Suls 1. de fur. b Lo ts §o 2 dF Ef
Frafh. € Expilat- Mev. P. 7. Dec. 226, 1, 3. GAIL, lib. 1. Obf. 87. 7"
Canrpz. P. 4. conftit. 17, def. 13, 7. 6. Limitatum vero & determind”
um , quando poena furrogata lege nominara reperitur, [fic carcers i
Orp, CrIM, art. 216. verberatio , in caf, L, 12,6 5. C. de edific. pm/‘
L. 9. ff. de incend. ryin. € nanfr. & in Saxonia pro unius Sexagen®
mula tridui carceris peena furrogatur , CARPZ, On. Crim. 133. # 47

s in Th, 16. & feqq: allegat®

& nulli dubitamus , quin proportione
etiam hic locum invenire poffint, cum exxdem mancant relationes, Jie

cet, quz in prioti, jterum in pofteriori paena confideranda veniants
Thef, 24
Agmen claudit Casus Nownus, Si fcilicer peena pecunaria fuerdt
ditata , quam reus, pavpertatis telo preflus, {olvere nequit , an Jue
dex ex Capite Juftitiz aliam paznam pecuniariam fubftituere poffic, &
cum quanam prnponionc? Jam 6 Judex graviorem priori fubituat)
contra priorem (ententiam agic nulliter, & nulla quoque proportio hic
obfervatur, addito hoc, quod pauperi Gt difficilius, majorem, qui™
minorem , perfolvere. Si verd eandem dickitet nihil, quod prOPU"
tionem inducat, agit, fiquidem identitas fpecifica refpuit propoitiont
noftro in cafu obtinentem (i verd minotem dictitet priori pu:nﬂ“”
id quidem licet Judici per L. illiciras. §, pennlt. ffy de offie. prafide fe
tum proportione non cft opus, fiquidem Judex, cui id licer, in 48
gratiando & diminuendo peenam, ut hanc obfervet, non tencturs ol
finaliter ex L. 11 €3 13, [ de peen. L3 .ff. de acenfar. L, 1. S + 1
#d SCt, Turpil, juntt, ORDIN, CRrIM. art, 89. commendamus »
ut ne vel feveriratis vel Clementie glotiam affecet:
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