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§. 5L

Udices in proceflu cambiali debitoribus pecunie fum-Ratio infti-
mam, cujus folutionem creditores cupivere, 1m judi- tuti exhibes
cium deponendi facultatem concedentes, modum pro- tur.
cedendi, juri contrarium adhibuifle , fwpius arguuns

cure  An re@e? ex fequentibus apparebit.

s. IL

In proceflia cambialivel peciliarium legum cambialium, In proceflis
vel preefcriptorum legum & ordinationutn, quibus proceflus cambiali
in genere convenire debet, ratio habenda. ‘Ad priores varia ante omnia
Mandata Regia, v.c. Mandatum tvie ¢s Wechfek Sachent in ad Leges de
punélo exceptionis, compenfationis & Solutionis 10ieder it caufis cam-
Q}Scd)ﬁ'c.l;%vicgc gebalten voerden foll, dom 23. Dec. 1 699. Man- bialibus latas
datum wegenderer Studioforum Weeh{elBricfie de dato Drefis refpicien-
et am29. Dec. 1718, Mandatum tvicder Dag Auffborgen junger dum.
gente, auch Ausitellung dever Aechfel - Brieffe :c. de dato 2BavsRecenfentue
fchauden 21, April. 1724. & potiflimum Appendicem Decla- quedam
rationi & Emendationt Ordinationis Proceflualis Saxonicx Leges cam«
fubjunétum a §. 11, ufque ad 18. refero, aflerens, difpofitio- biales.
nes, que ibidem reperiuntur, ad alia prpceﬂuum generaex- modusinle-
tendi haud pofle, dum de caufis cambualibus exprefle conce- gibus cam-
plee,atque jus commune fupplent, emendant, corriguntque, bialibus ex-
Unde, opinor, modusille procedendiin allegati Appendicis preflus ad a-
S. r2. ita expreflus: QABicder dDicjernigen Perfohnen abery lia proces-

A2 mc‘[d)c fuum genes
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non exten- YWelehe fich I‘Iﬂff) fl_i‘sccbf’cwtecbwerbﬁnbticb obligiven £o11-
d::ndus . heny toenn fie mitder Jahiung ugefester Jeitnicst in-
;@ }1d€‘d“j£;°:n}i palten, foll cinerjedenObrigheit, wo diefelben iby fo-
e b rum habet oder fonft nady Befchaffenbeit devertimfan-
e gx 11, deaus dendBechfel-Brieffe belangee werdenEonnen, auch
contenta  OONEVOLher exerabirted WBedhfele Referips bevgeffalt suver-
fabren feey fichen, daf fie, wenn der Kidger den verfalles

nen 0ch{el= Brieffin Originali producivet, b fich dargu
bedueffenden Sallg, behorig legirimivet, phne vorherge:

hewde Cizarion Dem Schyuldner bic Wache fefsen, und da-

eo cafu, ubiferne derfelbe nicht fo fovt digiivet, oder erhebliche, und
debitor in e-11achyAvt dicfed yocetied sulaliche Excepziones in continenti
ventam nonbenbringet, o lange in 4rres?, bif ev fich durch wiivdliche
fact lfoﬂf'gabhmg odew anbeve ders Credicori anuehmliche INittel
ﬂon{sf“‘ Cljl%;bcﬂ'eu entbrodyen, aueh da cr gleich appediven folte , behals
ceres fe obli ten moge, ad cafum, ubi debitor in eventum non fadte {oe
g“‘”lf’ nomu-, e onis ad carceres fe obligavit , non trahendus , nec inde
}:3( “é?f)imr talis debitor in folutione preftanda moram committens fta-
St - o carceri includ@ndus, fed ‘demt}m prievia ci_tgtione verbali
legitime ci- vel feripta atque inftrument obligatorii legitima recogni- -
St tione fubfecuta,

§. IIL

Notatur Licet enim cum CARPZO V. p.2. C.2x def. y. Mats
hine CARP-¢hins COLER. in trattatu de procefu executivo p.x. cap. 6. n,
LOVIUS & 45. ita differentem : verum quicquid hujus afferatur in medi-
COLERVS ym, contraria opinio quod widelicet pactum contentum in inflyu-

mento » ut in cafium non falle folutionis ad teyminum , licear

reum capere ¢ carcerare, ejus [it effedus, wt poft movam ad

creditoris infantiam, debitoy fine ommni alio proceffie, vel ordine

. judiciali per familiam judicis capi & tamdite in carcere publico

vetineri valeat, donec [atisfaciat , communior eft & melioyi-

bus ac firmioribus nititur fundamentis , {ecuto Dominus D.
KASTNER in difputatione de obligatione ad cdrceres ex caufu

debitz
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debiti in mafiulo & femina obtinente bic Lipfue die 3. Dec. v723,

babita §. 5. per verba Confl. Eled.21. part.2. fonderndng dey
Glaubiger vermittelft des Richterd oder der Obrigeeit
Hulfie pupd dic vorhergehende Wereinigung die éxecs-
zion fuehent {0 5 aflerere voluerit, judicem tali cafu pro im-
petranda ejus familia adeundum efle ,. cum minifterio ejus

debitor & capiatur & includatur; verba tamen ifta Confl. lc- obftansratie
gitime capienda, ita ut previam citationem non excludant ; declinatur

expediti namque juris eft, in caufa civili citationem rcalem atque fen-
regulariter })x;ohlbel'x a.l.10, §.16. [ quee in fraud. credit, [ 8. tentiz verze
C. quomodo, & quando Judex. fententiam proferre deb. BRUN- fundamenta

NEM. ad cit. £.8. n.19. nec in allegata Conff. alivd fancitum,
unde merito juri communi infittendum,. potiflfimum cum a.
lias obligationes ad carceres, i ex illis debitor in-cafu morz
commiflee per Confl cir. ftatim capi & carceri includi poflet,
celeriorem executionem , quam ipfa cambia poft fe traxis-
fent, dum ex his ante feftum Michaélis anni elapfi debito-
res non ftarim cuftodie tradi potuerunt, fed ante omnia le-
gitime citandi fuerunt, nifi creditor Refcriptum incarcera-
tionis (einen Caprur - Befehl) impetraveric. Muftr, GRIEB-
NLR, in princips jur, proceff. Lib.2.caps 5o §. 5

. 1V.

demon-
firantur

Opere pretium erit, cafum aDomino Prefide me«Cafus fen-
cum communicatum fententi® prolate, quod f{cilicet ex tentiam alla-
obligatione ad carceres debitor non ftatim capi poflit, lu- tam illu-
cem haud tenuem accendentem hic inferere. ~ Chriftoph. firans recen-
Travvitzch tempore nundinarum  autumnalium Lipfienfium feur.

Anno 1719. 2 Senatu Lipfienfi petebat, ut duo Judxi, Mofes
Afcher nimirum & Mofes Alexander, qui inftrumento
quodam in cafu non fadte folutionisad carceres fe quidem
obligaverant, fed folutionem haud preftiterant, in carce-
rem includerentur. Senatus caufam illam ad Judicium Mer-
catorium remittebat, quod ficuti petitum creditoris funda-:
tum efle putabat; Tta actuarium armatosque cuftodes pd ha-
bitationem Jud@orum mittebat, ut hi pravia recognitione

A 3 Inftru-
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inftrumenti obligatorii caperentur. Judei inftrumentum
obligarorium recognofcere recufabant, feque ad juratam ec-

jus diffeffionem fracim offerebant., aft ad eam non admirtte-,

bantur, fed interim. in Curiam addncebantur, ibique cufto.

diz tradebantur,  Judicio altero die aperto creditor libel-

Jum fuum proponebat, ingue €0 ad regiftrataram Judicialem,

vi cujus recognitio producti inftrumentt a nominatis Judes

is jam antea faéta erat, provocabat, mdeque petebat, ut de-

Doxmini Sca- bitores ad juratam diffelionem non admitterentur. Quod:
bini Lipfien- pericum & Domini Scabini Lipfienfes probabanr, dum Men=
s CARP-1e Octobris 1779, ita pronunciabant:  Daff vor alick Dingen
70VIO at- Kliger vermittelit eitier jugleich vishtig Leffegelten Bolmadtians
e COLE- berer Geftalt und beffer als gefibebeir, fich su legicimirerr, Ve
% Oin allato flagte aber,; ndem dieproducirtet Documenta {ub © & ¢ pro
cafu accefle- recognits ju achiett, auch die Cydliche Diffeflion wibee die Ge-
runt. pichtl. Regiftratur fol. 25. feqq. nicht jtatt hat, jenem Di¢ libel-
; licten 2000. tthl. Capital fammt demn Interefle morz audh allen

perurfachten Sehaden und Unfojten nadh devest Liquidation uid
per letstern Eemifigung su besablen fhuldias Jn Verbleibung
Deffert ofed nadhy Anleitung dev Handels-SerichtszDron. wider fre
acbiihrend Gillig verfabren. —Que fententia etiam ab Tisdem
preevia Leuteratione menfe Novembris ejusdem anni hacade
dita declaratione: €8 ift aber Betlagten die vorgefchiibten Ex-
ceptiones it der Reconvention gebiihrend an 2und ausgufihrer
nnbenommen, confirmabatur,
§ V.
Aliter autem Tandem autem inSenatu Appellationum Drefd. Con-
Senat. Ap- ] hyemali 1720. non folum modus procedendi a judicio
pellat.Dreld. gercatorio adhibitus reprobabatur, verum etiam fententie
pronun¢ia- gllagee reformabantur dum ita judicabatur: ®af dic einges
vit, wandte Appellation in ihren formalicn beftandig und 3u gebiily-
render %)icd})tfifcvtigung an Uns  erachfen, dever Materialien
Balber efiheinet aus Denen Acten und dever Pavtheyen Rechifichen
Einbringen o viel, daf in erfier Inflanz b fwobl iibel gefprochen,
ai dibel vevfabren , Dermtvegen die IDocumenta fub®@ & ¢ pro
TCCO-
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recogiitis nitht su achten, imd’ Betlagténs Principalen die libel-
lirtett zooo. pthl, Capital 1ebjt dem Interefle more und verurz
fachten tinfojten A ppellaten g begablen nicht febuldig, fondertt
Der gefanglichen $afft billig evlaffens terden, und ife tlynen Dic
verurfachten Schadett abfordexlich s fuchen nnbenommen, Et
licet' creditor contra hanc fententiam Leuterationem inter-
ponerer; ea tamen nililominus Confil ®ftivo cjusdemanns
confirmabatur. .

§. VL >
Aliarum preeferipta legum, ordinationumaque;; quibus In Fi‘_oc,c{l&‘_‘
roceflus in genere convenire debet, it proceflu cambiali cambiali
m tantum admitto, in quantum ibi decifio cafus dubii re- lLegiig, OF
peritur, mores vero '& ‘peculiares leges de caufis cambmh-dm“‘“““‘fg“'
bus extantes de eo filent, nec inde parate executioni, qu 1% %‘“ B
cambia fequi neceffe habet, aliquid dewahitur, = Sic regula-Procemes
viter juxta 4 2. C. de Jurisd. debitoris cambialis judex ordi- 8" ffn'
narius adeundus, citatio legitima,” qu principium: proces: <" f
fus conftituit, O P. S Tit. WW; pr: debitori. facienda , nifi detrato1a
creditor vel (difpofitione §. 12, Append. E. O, P. S. uti, vel e"d"‘"’ I
Refcriptum incarcerationis petere malit; libellus, cum fit exemp1s2
fundamentum totius proceflus, eumque regat, perinde ug 1o demon-
truneus arborem Modeft. PIS T OR., Vol 2. Confil. 2170, 4 [HFALOF
proponendus,- littere cambiales in_originali producendz
copiz enim documentorum regulariter non recognofcendax
- 0. P.S. Tir. 24. §. 2. 3. illarum recognitio urgenda D
BARTH. in Hodeget. for.p.661. dum infirumenta privata an=
te recognitionem non-probant, 0. P.S, Tir. 25, ejusque De=
clarar, Tit, eod. §. 3. CARPZQOV. in procef]. Civil. tit. ) 4. Art.
2. #0. 1. fegg. ubi plura de hoc argumentc habentur, aliique
proceflus cambialis paffus plures ad praferipta Legum pro-
ceflualium generalium dirigendi. 4
§ VII,

' 'E contrario autem ille’ difpofitiones’ fegum proces- Limitatio
fualiunt generalium , qua paratam “executionem’ quam lit- hujus fen-
tere cambiales exigunt, impediunt, in’proceflu cambialt tentie

' non
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non-admittendz, fic v. c. ibi citationes neque juxea Man.
datum Electoral, anno. 1670.d, 12. Aug, promulgatum fpatis
- um 3. hebdomadum, neque ‘juxta £ 0. P. § sz 4. v 14
fpatium 4. dierum . fed brevifimumin { conrinent, BE R
GER in Lled. difiept. for. tit. 4e not.2. fi veus comparet,,
fed recognitionem 2que diffellionem recufat, non opus_eft;
uc per fententiam.interlocuroriam ei illa jungator, fed
ftatim in carcere detineri poteft, denec aut diffiteatur, aut
recognofcat, & folvat. Illuftr. GRIEBNER. in princip,
Jur. proc. lib. 2. cap. 5. 8. 3. & licet debitor contra decretum
arreftum- appellationem interponat, a carcére tamen haud
liberatar. 'GRIEBNER: ¢z Joci §: g0 '

s, VIIL

Tu; Pr.of.cml Quod & verum effe puto cautione pro- reconventios
eaualiiast ﬁif' ne & expenfis non praeftin RIVINUS Dizr3. £n. 2, ubi
Stori conllis e rdicias Siientmoralis exceptionis ratio haberetur;: litee-
N C_au“o' rarum cambialium ullus: effeétus vix fupereflet, dum “quilis
s Pro T hot morofus debitor eam oppofiturus, hiticque non-folum
conventione . 4 tempus impediturus, quo minus defiderio:creditoris fie-
et e’fP?“ﬁ’ ret fatis, verum etiam - in, eum non  parvum incommodi
non A" ¢ nslaturus effets

genda.

§. IX.

Aliter au- Unde fententiz, quam Dominus Prefes mecnm
tem Facult. communicavit, & Illuftris Facultas Juridica Wittebergenfis
Jurid. Wit- in caufa Sohann Daniel Barths contra Fohann Enody Schnoy,
teb. {entice ey coram Senatu Schneebergenfi Menl. April. anni precterici
placuit, *  ica tulic: Daf Kidger den gefordevten Borjtand der Wiedeatfa
ge wib Unkojten balber auf so. fl. durch Viirgen oder Pande 3
bejtellett, oder daff fein Principal mit unbereglichen Githern in
biefigen Landen angefeffen bensubringen fehuldig 2 M8 hat Betlag-
teng Gudyen fol. seb, nicht-ftatt, fondern ¢s ij deffen Princie
pal nach anbereit borhergehender geviibrender Sadung in Peefon
su cxfcheinenr, and den.angegebenten LechfelsBricf, wenn folcher
nohmabln in originali produciret sworden , fub Peena; réco-
goiti aueh bey. Bepmeidung, andeser Ynordnung ju recognofci-
, ren
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few fohuldia . aftipulari haud poflum’ quamquam enitn debis
tor notitiam de impetrato’ incarcefationis Refcripto nactus,
Potentiflimum Regem noftrum litteris fupplicibus , inqui-
bus ad certas apochas provocabar, iisque pecunie fummam,
cujus folutionem creditor defiderabat, folutam efle probare
cupiebat, adibat, ut a creditoris poftulacis abfolveretur,
atque Referiptum {équentis teroris: 4

Liebe Getrene; LWir habew vevlefers horen, tvas ibr in Wdedy-
fel-Shuld-Sachen Jobann Daniel-Barthen,  Klagern aneis
nem; wieder Sohann Enoch Schnovren Betlagten andern Theil
Betreffend , von 22ten diefes, nebjt bicebey suriick Fommenden

- Adis su Unferer Entfiblieffung allevuntevthanisit bevichtet.

- Gleithivie nun Kidgers Mandatarius mit feiner yegen dev
Ctempel - Straffe fol.s. und 6. befindlicher Denunciation
und dififalls Oefehehenen Suhen abguweifen, und, dafer die
osllige Straffe an 2. thiv. 16, Geofihen fammt Denen gevwdhnliz
hen 4. Grofchen vor den. Stempel= Bogen u erlegen hatte, «
subedenten iy, alfo haben 2Bir tvar auch Beklagtens fol.
12, an lns eingervandte Appellation rejicivet, gejtalt ibr
ibmdefjen alfo ju befcheiden habt; Nachdem er aber , daf
dic getlagte AWechiel- Schuid alibereit beablet , durch ver-
fthicdene producirte Seheine davsuthun vermeinets A8 ijt
Unfor Begehren, ihr wollet beyde Theile mit ihrer habenden
Deothdurfit gegerr einander hoven , und fodann Rechtliches
Creantnif daviiber einboblen.  Mochters ¢s eudy nebft bey-
gefiigtenr von Schiroten  anbero dibereeichten Memoriale
nicht bergen , und e gefehicht daran unfeve Mepnung,
Datum Drefden den 29, Januarii 1724,

impetrabar; hoc tamen' Refcripto procefius cambialis non
fublatus, ifed JCris difquifitio, an debitoris oppofita exce-
ptio folutionis contra litteras cambiules, ‘1 qqxbus creditor
fe fundabat, admiccenda , commifla erac. Lt quum eam
Jaudata. Facultas Juridica rejiceret, quod ex verbis fenten-
rie: ®af Detlagtens Sudhen (ur nempe creditori produ-
¢tarum apochdrum recognitio; cum ille hanc recufaret, fub

i B poena
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peena recogniti injungeretur) nitht {tatt bat, fapparet, ita-
que veftigiis proceflus cambialis infifteret, nec mde cautio-
nis pro reeonventione & expenfis preftationem creditori
imponendam fuifle, opinor,

5. X '

In proceflu Sicuti autem alia. quaftio eft: an fafta recognitione
eambiali litterarum cambialium debitor ad folvendum paratus & pro-
cautio de  babiles reconvéntionis adducens rationes cautionem in ca-
folvendo in fum fuccumbentiz in reconventione a creditore peregrino
eafum  fuc-aut non pofleflionato prieftandam cum effectu urgere va-
eumbentiz  leat; ita fententiz affirmativee fubfcribo, aflerens, quamdiu
in reconven- cautio idonea non preftita, tamdiu judiciali depofitioni pe-
tione a cre- ctinie, Jicet littere cambiales in manu testit fing, locum
ditore inter- relinquendum efle ;

dum confli- G

tuenda / ' i § XIL

& quamdiu Cujus depofitionis fundamenta nunc fpecialius’ de-
hzc non monfiranda. Bt quemadmodum  in_legibus  cambialibus
praflita pe- nyljibi prohibitum, quin depofitio in proceflu - cambiali
cunite depo- nlane locum inveniat, potius eain Appendicis E. O. P, S
f;%‘laj{'{m'@ 15. certis cafibus exprefle admiffa, prout ex verbis: $Hitts
licet. litters 9601 O {ODANI , WANN Die Exceptiones an fich [e‘(_bften ey
cambiales in eBIich find, infonberheit auch, wenn der Al 1t-
manu ereii BEE citie Spicl- Sehuld ausaeficliet , oder [Ouffen cine
exiftant.  WnRIABLiche Simulazion Darunter verborgen, derjenige,
Hujus opi- fo denfelben sndofitct ) wi¢ niche weniger Ve Indoffatae
pionis  ipe ywenns er Yo folihen Exceprionens IBiffenfihafit ge-
ratio  papt, ober fonff in dolo gesvefen . dey Debirori DAS Dy-

,Ll,_ plumy nach Iedyfel= Recht 3u evftatten angehalten,

1nd nody davitber willeuhrlich gefrafet, der Schuld-

ner auch, wenn dififalld erhebliche Vermuthungen

werhanden, ntit der Depojicion gugelafien werden, appa.

gL ret; itain O. P8, Tis, V1. 5.2 difpoficio: €F wdre bcgné
@
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dag derjenige, weldber die Jablung haben will, angs
1andifch - oder fonfien unbegutert wave , und Belags
tevihn reconvenyen Wwolte, audy folches feined Vorhas
beng, und daf ¢r finen Gegentheil dadureh niche ce-
impiofe aufubalten gemeinet, vernuniftige Urfaden
angeigen fonte,  Denn. uf den Fall modhte die, Depofi-

tio judicati fiaft findén, legicur, que & in L O, P.S. vit.
VI.§. 1. per verba: ABorbey jedody dem Ridhter, nach v,
Befchaffenheit dever Umfiande unbenonmen bleibet, ;
pen Betlagten, wenn v aumabln mit fremden oder
unangefeffenen 3u thun hat, zur gevidtlichen Depo-

tion, {0 lange bif Kidaer zulanglidye Cantion in cafam
Juccumbentia Boty Doy YRicderflage, Deffellet, enfyweder
fibleshterdings, oder auch nadh vorher geleificten Far
ramento rialitie JW admittst¢), repetita cernitur,

§. XIL

g g 5 A et Ob;. 1.
Opinioni ifti adverfari videtur, quod depofitio in JP S
{fecuritatem futurae reconventionis admittatur O. P. 8. 742. VI..llit \}I '§ 3’

§. 3. hec autem juxta & O. P. 8 tit. V1. §. 1. non {folum cum
conventione pari paffu ventilari, fed & ante conventionem jj = . "
inftitui poteft, unde & in E: O. P. 8 tit. XII1. §. un. cautio- ¢ o &' tlit.
nem pro reconventione ceffare dicitur,  Verum puto, in E‘X.H.Lg = x
O. P, S, tit, VL §. 1. non precipi, ut reconventio cum con- R
ventione pari paflu precife ventiletur, vel ante hanc infti-
tuatur, fed actoris reconvenientis arbitrio, an ita procedere
velig relinqui, inde fepius contingere poteft, ut contra de-
bitorem conventio cambialis inftitura, de reconventione
autem altum adhuc fic filentium ;- & tunc demum, fi debi-
tor ad deponendum paratus, ad eam provocecur: Deinde  y;
licet reconventio vel cum conventione, ' vel etiam ante ile
Jam inftitnatur, curfus tamen proceflus cambialis fifti non.
debet I, O, P. 8, tir. ¢it. VLS. 1. in verbis: aud hicrdned)
Di¢ 2. Er denique inter caution}gm pro reconventione & I
2 cau-

ejusque De-

iRefp.
)
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cautionem de folvendo in cafum fuccumbenti® in recone
ventioneé infignis intercedit differentia , ut infra § XVIL &
XVIIL apparet;, unde ab ejus abrogatione ad hujus ceflatio.
nem argumencum ducere. non licet.

¢ XIIL

Gravius itaque ‘dubium inde movetur, quod inter
depofirivnem & folutionem notabilis reperiatur differentia,
BART. in L6, 5. v, ff. quib. mod. pign. vel byporhec. fotv.inde-
e e h que ficuti ingenere aflerta pecuniz depofitio obtinendo fini,
PO, ad quem in introducendis litteris cambialibus refpectus ha-
SN bitus eft, impedimento fic; lra potifiimum cum Mandato
9 Regio de anno 1699. & Appendicis E. O, P. 8. §.15. pugnet
cum ibi litteris cambialibus in manu tertii exiftentibus ranta
fes vis tributa, ut, non obftante exceptione compenfationis&
SEETEO, folutienis aliisque liquidis , debitor actualem folutionem
P.S.§.15 preftare tencatur. ~Ergo multo minus vi illarum legum in

"7+7 proceflu cambiali depofitionis pecunie ratio haberi queat,
imprimis, cum leges iftz Ordinatione Procefluali Saxonica
inter fundamenta depofitionis § XI. relata novioresfint ,in-

Refp. deque hanc tollant Z 28. ff. de LL.. Ad dubium hocce
diluendum 'moneo, depofitionem non aliter locum invenire,
quam fi probabiles reconventionis rationes a debitore addus
éke , hing creditor, cui depofita pecunie fumma non fta-
tim tradi poteft, fibi ipfi imputet, quod ejusmodi rationi-
bus anfam dederit, & litteris cambialibus in manu tertii
exiftentibus depofitio pecuniz certis tantummodo in § XX.
enarratis cafibus admittitur,

s. XIV,

Requifita Fundamento pecunie depolfitionis in proceflu cam-
depofitionisbiali admittende demonftrato, atque ab objectionibus vin-
cexhibentur, dicato, nunc in cafus, ubi talis depofitio Jocum invenit,
inquirendum, Et primo loco ad eam requiritur, ut credi=
tor fit peregrinus, aut non poflesfionatus O. P. 8. Tir. V1. . 2.
ita uc licet creditor domicilium in Electoratu Saxonico con.
fticu-

Ob;. 11
ex BART.
inl&§.1f
quib.’ " inod.

Regio dean-
no 1699.
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fticutum habeat, fed rite pofleflionatus non fit, nihilo ta-

-.men minus depofitio, fi cam cauf {peciales a debitore in-
dicate exigant , admittenda, quum in ¢iz. Joc. 0. P.S. pofita
vocula adverfativa: aut, efficiat, quominus verba: mibegiiz
tert voare, ad peregrinum trahenda, fed potius de creditori-
bus harum terrarum fubditis accipienda.

§. XV.

Peregrinus tribus modis accipitur: I dicitur ille, Peregrinus
qui ex alius regni finibus ad nos venit, & noftro Imperio l'r}bus _mo-
non eft fubjeétus, v.c. fi Polonus hic Lipfiz venit, II. Qui dis accipi-
licet Imperio Romano-Germanico fit fubditus, non tamen tur
ex eadem nobiscum provincia, feu eidem Domino territo-
riali fubje@us v. c. fi fubditus EleGtoratus Brandenburgici
Lipfie moratur. Denique III. qui cum ejusdem provinciz,
non ‘tamen ejusdem municipii aut oppidi civis eft, v.c. fi
civis Ileburgenfis Lipfiz heret SCHIL T ER. in differz. de
Fur. peregrin. §.12. In O. P. 8. Tir. V1. cit. loc. fermo eft de per- peponilras
egrino in duobus prioribus fignificatibus accepto,dum vox: . - gy in
qusldudifth adhibita, nec obftat, quod in £ O. P. 8. Tit. V1. g6, " pere-
§.1. vocabulum generale: Frembde occurrat, fiquidem illud grinus in
ex §.2. 0. P. 8 cit. Tir. V1. ita explicandum c@e puto, Ut Per ;- eria de-
id tantum peregrini prime vel fecundz fignificationis intel- ofitionis

ligantur 4 28. ff- 4. LL, T

§¢ XVI ’

Non poflesfionatus in materia fatisdationis pro ex-In ‘materia
enfis vocatur, qui in Electoratu neque bona immebilia cautionis
Confl. EL V. p. 1. O, P. 8. Tir. X111 §.1. neque tabernam in. pro expenfis
firuétam vel pharmacopolium posfidet, neque ufufructu in quis pofles
re immobili gaudet, neque officialis eft, cui falarium publi- fionatus vo-
cum conftitutum, neque pro univerfitate habetur, E. O. P. catur.

S, Tit, X111 §.um, in verbis: pro poffesfonatis Qb¢Y 26, Un-
de fi unus ex hifce actoris vice fungitur, cautionem pro ex-
penfis arbitrio judicis determinandam conftituere tenetur.

E,0.P.8.cit,loc.  E contrario aultscm quando quis in Electora-
3 t
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tu Saxonico vel bona immobilia, vel tabernam inftruétam,
pharmacopoliumve poffidet; vel ufufrudtu in re immobili-
gaudet, vel officialis eft, cui falarium publicum conftitu-
tum, vel inter univerfitates refertur, ab ejusmodi cautionis
preftationeimmunis eft L. OuP. 8. cit.Joc. Caufam hujus fanctios
nis explorare haud difficile efle fentio: nec enim reus efflagi-
¢ando fatisdationem ab altore, quidquam aliud expofcere
videtur, quam ne victor litis exiftens, ratione expenfarum,
altore aufugiente, periclitetur, fedabipfo illasrepetere que-
at, que ratio cum defit eo in cafu, quo a&or in Electoratu
modo recitato poflesfionatus eft, quippe in quo fuge fufpi-
cio ceffat, utique tum fatisdatio ab actore exiginon poterit,
Lxs. ff: qui fatisd. cog. CARPZOV. in procef. civil, Tiz. 1X,
Licet quis a @72 V.n.67. Poterit tamen ab eo, folutionem jud:_cati de-
cautione  fiderante, cautio de folvendo in cafum fucpuprentwsin re-
pro expenfis CONVENTione, fi reus probabiles reconventionis rationes ads
jmmunis fit, duxerit, exigi, & quamdiu hecnon preftita, depofitio judi-
non tamen cati admitti ; licet enim actor per pofleflionem fuam de-
{tatim a cau- monftratam a cautionepro expenfis immunis fit, inde tamen
tione de fol- non femper quoque a cautione de folvendo in cafum fuc-
vendo in ca- cumbentiz liberatus, fiquidem inter duas hafce {pecies cau-
fum fuccum- tionum infignis intercedit differentia, quam fZIEGLER,
bentie quo- 44 O. P.S. Tit. V1. in verbis § cautronem de [olvendo quidem
attigit, verum non explicavit, unde in iftam, quum ejus

que 1mimu-

pis eft. expofitio ad thematis explanationem prafentis faciat, pau.
' cis inquirendum.

s. XVII,
Differentiz Cautio pro expenfis ab altore antequam in libello

inter cautio- citationis petite citationes emittantur, £ O. P. 8. Tis. X111,
nem Proex= ¢ 4y in verb. VO¥ Ausfertigung e ideo preftanda, uc re-
P°11ﬁ3 & s in lite victor exiftens ratione expenfarum,, actore aufugi-
cautionem enre, haud periclitetur, fed eas ab ipfo repetere quear,
de folvendo CARPZOV. p. 1. Confh. 5. def. 17. unde hzc cautio ces-
in cafum ¢ fi adtor pofleffionatus Confle ELV. po 1. O, P8, Tiz. X111
fuccumbmF s. 14 licet fit obzratus, & bona ejus immobilia creditoribus
tiee recenion hypo-
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hypothecata CARPZO V. proc. Civil. Tit. IX. art. s, B 1§2 e

in Conf?. enim citaza V. p. 1. & O P. S Tir. XL, §. 1. genera- Diferential.
liter confticutum, actorem pofleffionatum a fatisdando im- I
munem efle, & ille, qui bona tenet immobilia, quantume :
vis obxratus, vere dicitur poflesfionatus Z 15. §.6. inverb,  II¥,
fin. vede dicitur poffefforem me effe quia nibilominus posfi-

dea, nec ad vem pevtinet s quod evinci mibi ea posffesfio_posfits

. qui fatisd. cog. arque ratio cur poffesfionato neceffitas fa-
tisdandi remifla, in hoc confiftens, quia poflesfio bonorum
immobilium fufpiciopem fugz excludit, tunc quoque, fi

de actore pofleflionato quidem, fed obwrato fermo eft, lo-

cum invenit, Imo ficuti olim cautio pro reconventione IV
non fecundum quantitatem in reconventionem deducen-
dam, fed qualitatem caufz & perfonarum determinabatur,
0.P.8 Tie XL §. 2. RIVIN. Tir XII1. Fn. XX. ita multo
minus hodie, ubi cautio pro reconventione ceffat L. O. P. S,

Tit. XI11.§, un. in determinanda cautione pro expenfis ad
obje@lum conventionis vel reconventionis refpiciendums;
indeque regula fumme cautionis determinande petenda,

fed potius ejus determinatio arbitrio judicis relinquenda
E°0.D. S ¢ . in verb. nach Grmeffung deg Ridyters,

quod & aéterem pauperem ad cautiopem juratoriam admittit
O.P.S. Tit. XI11. 0. 3. nec obftat,quod in E. O, P.§ Tue X111, V.
§. um, per verba: DArgeqgen find Klagere und Wicder-
glagere, fo in unfern Landen nidht angefefon, weny fi¢

pas armen Necht nicht exlanget, in allen und jeden Fro-
ceffery annch wo ¢ bifhero night gefcbehen, pro experfissy
anf30. 50, ¥EHL. 236, pauperi cautio pro expenfis remiffa, fiqui-

dem juramentum paupertatis vel generale vel {peciale eft,

illo pauper ad reftitutionem expenfarum in cafum fuccum-
‘bentiee victori preeftandam fe obftringit £ O. P. 8. Tit. J.§. 10s

in verb. ©a hngegen der Arinen-Eyd 16 dabin, daf

fic fo viel, als von Qeit 3u Ieit 3uBVerlegung dever Ge-
pidytd-Gebufiren, und gu S o uNQ GNCS Advocas: vz
fordert wird, nicht vermoehten , nodd su verdicnen nfbet

aufaue
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aufsubringen wiften, auch daf fic, win Leifung ol
ches Cydes Willen, ihr Guth oder Haabe nicht verau-
feet, der andern ubcrgeben hatten, ingleichen dag,
wenn fic ihre Sadde durch Rehe, oder BVergleich e
halten, ober fonft bey wabrenden Procesi, und Hesnagh
au beffern Bermdaen fommen wieden, fie aldbenn
jeden nach Gevubr geene bezablen wolten, ausdridl,
¢ingurichtens unde haud necefle effe videtur, ut feparatam
cautionem juratoriam pro expenfis confticuat. £, 0. P. 8. Tiz.
AILS. un. {peciale autem juramentum paupertatis, quum
ita concipiatur :  Daf N. dergeftalt unveridaend, dafi cv den
geforderten Bovjtand weder duvd) Biivgen, nody mit Phanden be-
ftellen fonne, jurantem cautione pro expenfis juratoria nen
relevat, fed co non obftante actor jurato promittere debet,
Daf er, im Fall er fadbfallig rerden moghte, Die Unkofters, da il
me folche suerkannt, und er diffals vermdgend fepit wiirde, Dz
Flagten crftatten voollee BER GER i Oecom. Fur, Lib. 1, tit. IV

§.1X. 7, 5¢
§ XVIIIL
Differentiz " : 3
in §. preceed, . Cautionem e contrario de folvendo in cafum fuccum-
n'u‘;'-ltm ap- bentix in reconventione (cum qua cautio judicatum {olvi
Plicantur

non confundenda, quum hzec fit pricoria verborum obliga.
tio L. X. S 1. ff d. prer. fipul. qua veus, qui per ‘procurato-
rem comparet §. 4. 7. de Satisd, vel abfentis rei defenfor de-
ftitutus mandato §. 5, . eod. a&tori datis fidejufloribus/. 3. §.u/r.
gudic. folv, ab initio litis 2 un. C.d. Satisd. cavet, judicatum
wri folutum. Illuftr. MEN CKEN, i theor. & praxi Pand,
Libs XLVL Tit. VII §. 1. quare a ZIEGLERO /¢ male
ad GARPZOV. provocatur, fiquidem huic de cautione
judicatum folvi ibi {ermo eft, prout ex veib. Jfix
diverfa eft cautio heec pro reconventione ab allove praflanda, a
cantione judicatum folvi, que ut pluyimun o vey exigitur ; tu-
to mnferve licet, fpecies bafie diverfas cautionum neguoguan
confundendas, clarius apparet, ) cirea finem proceflus convens
tionis

quo igitur
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tionis eam ob caufam ator conftituere tenetur, nereus victo.
riam in reconventione reportans objectum executionis in-
gentibus expenfis querere necefle habeat, fed in id ftatim -
mcidat O.P. 8. Tit. VI1.5.3,  Quare non folum in determi.

nanda cautione de folvendo in cafum fuccumbentie ad

quantitatem in reconventionem deducendam refpiciendum,

indeque fi cautio per fidejuflores preftatur, in horum bo-

nis immobilibus hypotheca a judice rei fitz ad quantitatem,

quam objectum reconventionis attingit, conftituenda; ve-

rum etiam juratoria cautio’ ceflat, BERLICH, parsi1:
CONcle 844 1. 90, T ;

s. XIX.

Ex quibus omnibus fatis" apparet , non omnessEffeus dif-
“qui perid, quodjuxta E. O. P. 8. #is. X111 §. un. pofleflio- ferentiz in-
nati », a caurione pro expenfis immunes funt , @ CAutione ter  cautio-:
~quoque de folvendo in cafum fuccumbentiz liberos
nunciari, hinc licer actor , qui folutionem judicati defide- penfis &
rat, officialis fit, cui falarium publicum conflitutum, vel cautionem
ulufructy in re immobili gaudeat ; nihilo tamen minus ju- de folvendo
dex, fi reus probabiles reconventionis rationes adduxerit; in cafum
depofitionem pecuniz’, quamdiu cautio idonea non prefti- fuccumben-
ta, admittere poteft, qvum reo, fi talis actor mortuus fit, tix in recon=
ex_eo quod vivus pro pofleflionato habitus, plerumque ventione ine
exigua fecuritas ratione reconventionis fuperfit.  Imo tercedentis
~quamvis actor 2des, aliamve rem immobilem poflideat, ills demon-
vero_vel hypothecis jam onerate, vel quantitati in recon~ firantus
yentionem deducendz non refpondent, depofitionem tamen
pecuniz admittendam (efle puto £. 0, P. S. Tit. V1. §. x.
in verb: Wdenuer sumahlmit frembden, oder unangefefes
nen g thun hats it uc deficiente adoris bonorum im-
mobilium. poffeflione, ceteris autem depoficionis requifitis
extantibus, depofitio pecunie _quxd_cm admittenda, verum,
extante ejusmodi pofleflione, depofitio non femper renuen-
da, fed ante omnia in concurfentes circumftantias inqui-

C ren-

PIo- nem pro €x=
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rendum, indeque judicandum, an reo ratione reconventio-

nis actoris poffeflio bonorum immobilium idoneam  tribuas
fecuritatem.

€. XX,
Sepius dixi, pecuniz depofitionem tunc demum;

reconven- i rems probabiles reconventionis rationes adduxerit, ad-
tionis pro-mitri, quod utiex O, P. 8. zit. V1, §. IL & 111, fatis proba-
babiles fint ¢yyr; ita, quid caufz probabiles hic denotent, nunc expo-
exponitur  gendum. In O. P, S. ¢ /. vocantur verniinfitige, crhebliche Uy~

fathen; - duo inde puto, ad eas requiri , nempe, Ut ex ea~
rum allegatione judex judicare poffit, reum iffas non ani-
mo vexandi a¢torem adduxifle O. P. §.‘ciz. ¢, 6.!1. ubi ver-
bat audy folches feined Vorhabensd, und dag cr feinen
Gegentheil  dadurdy nicht catummiofe. anfshalten ge-
neyuet, vernnnfitige LUrfachen angeigen £onte, quors
fum & collimare videtur £. O, P. S. zir. V1. §. 1. fiquidem ib
in verbis: Ober andh nach vorher aeleifteten juramento
malitia , difpofitam legitur , judicem interdum, antequatn
pecuniz depofitionem admittat, reo eam petenti juramen.
tum malitiz imponere pofle.  Deinde caufe reconventio-
nis a reo allate, ut fundamentum idoneum creditorem ' a-
¢torem reconveniendi fitppeditent, necefie eft.  Unde, fi ex
litteris cambialibus indoflatis cambialiter adtum’, depofitio
pecunie non aliter locum invenit, quam fi exceptio few
gaufa reconventionis a debitore adducta vel per fe pregnans
fit, vel ex facto indoffazarii proprio oriatur, puta fi hic doli
efle particeps, & cum creditore ad debitorem opprimen-
dum _collufifle arguatur, quanquam enim olim preter cxe
ceptioncs perfonales, compexﬂhtiomg & 1olut19nis, e® exce-
ptiones, quaz indoflanti obftabant, indoffatario quoque op-
poni, & fi illiquide erant, in reconventione per modum
actionis deduci poterant vid. Domin, Prifid, Difp. de ndose
Jato re«:anwnimz}; hic Lipfie d. IV. Auguflt a. p. habite §, X V.
& XV I id tamen hodie in tantum mutatum ; ut ommnes

CXCCa
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exceptiones, qu® eX fafto- indoflantis oriuntur, indoffata-
rio opponi nequeant. Append. E. 0. P. 8. §. XV in verbis:
Qiifo iff fibrigens, baf wicder cinen indofirten IBech-
@Is%&i&iﬁ , wedet Bi¢ Exceprio Compenfationis, 1oely Solu-
Lo, yoenn nicht Das bezablee davanff abgefthrichen,
ex perfona indoffantis, DN indoffatario opporitet AWELden
moge, bepeits indinfern duao 1699. DeBWCQeNs prblicir-
gen Mandar Wegfehen, uud wollen swir, dag¢s in Ju-
~ funfft mit by Exceprione Palli de monspetendo und allen

Yy ex facto D¢ Indoffantens feveihren, wenn

andern, A | |
aich feon bey Den Indoffement Der Valuta WEHE crwify=

ety aleichevaefinlt gehalten werde,

§. XXL

Caufe itaque recon.veqtionis, ob quas fi’ probabilesReccnfentur
eas judex reperi, depofitioni locus eft, funt varie, inde- nonnulle
ue cerca regula includi haud poflunt, - Interim tamen non-caufx recon-
aullas, qUO Materia illuftrior fiat, apponere hic liceat. ~Sic ventionis
quando debitor ad exceptionem minorennitatis, qu® nunc
juxta Mandat: aRieder das Anffborgen junger Lente de
dato SRorfhau den 2r. Aprél. 172 4. epusque S, 1. usque ad
durat, nifi quis mercator fit §. V. ¢it. mandati

annum 2 §- v :
ubi verb: @amit aber durch diefe Unfere Werordnung,

der Hondlung fein Fachtheil sugezoden werden nidae,
sosllen ik davon dic Handels- Teute, wenn diefelben
untey fich, ober an andere, Wechfel- Brieffe ausdfiel-
fcllen, ingleithen Tyembde , {0 i1y oder aufferhalb LUn-
ferer Lande, nadh ARechfel = Reeht fich werfchreiben,
adnplich ausgenommen fabeny item patrie porteftatis,

rivilegil Studioforum. per Mandatum. Regiuvm W0¢qen dev

P g

Studiaforum Behfel - Bricie 42 dato DreBden den 29,
De¢, 1718 provocat, judex pecunie depofitionem , i debi-
C2 tori
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tori alia fecuritas ratione reconventionis haud fuperfit, ad-
mittere poteft,
§.  XXII.

Que & admittenda, fi debicor excipiat, litterascam.

iales fuper debito ex lufu illicito orto datas, Append. in E. O
P, 8. §. XV. in fin. circa valutam fe lefum, vel folutionein
jam preftitam eflfe. ~ Unde licet Dominus Prefes in caufa
cambiali GeorgeTobia WincFlers, contra Georg HeinvichRotheur;
coram Concilio & Pretorio Lipfienfi, ceu Commiffione vens
tilata, quum actori WincFlern aftarec, eontra depofitionem
pecunix , quam debitor ideo urgebat ,. quum exceptionem
folurionis fepius oppofuiflet,.  proteftaretur, arquead Re-

gem noftruin Potentiflimum provocaret; ea tamen median-
te Refcripto:

AWiirdige, Hodhgelahree , Licbe Andadstige und Getreue,
2Bir baben vevlefen boven, was ibr in Weehfel  Schulds
Sachen; George Tobien Wincklers, " an eitiem,  1viez
Der Jobann Heitwich Rothern wnd deffen Elye » W eibe

am_andeerns und dritfen , wie auch D. Shrijtoply Sriez
drich Sepdels am vievten Theil fub dato dent oten dies
fes andertoeit mit aller Unterthanigreit berichtet , und
toie ihr ein und anders ju Unfever Entfhlieffung geftellet.
T haben toir jwar die ipon Rothern fol. 208, und fols
224. Actor. €. ingleichen von evwehnten WincElewn fol.

227, dict. Vol. cingetwandte Appellationes rejicivet,
geftalt fie alfo deffen su bedeutenr , und damit abjumeifen

jind , Ednnen aber dennoch gefthelyen Lafien, daf Dother,. .

wenn cv fo.viel , als dag geflagte Capizal an Interefle

und Unfoften betraget, gevichilich deponiren wivd , von

pem bifherigen Arrefte hinwiederum befrepet werde ac.

Modhten es eud) nebjt remitcivung 3. Vol. Adtor. famt

2. Memorialien nicht bergen.  Und gefehicht davan Unfere

Meyuung.  Datum Drefden’ am 11. Sepr. Anno ryzr,

6. G. Nitter,

approbabatur. Sobann Jacob Steinr,
§- XXIII,
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\ Depofitione facta Dominus Preefes ad Hluftriffimum o p¢ exhi
Regimen Drefdenfe litteras fupplices mittebat, atque ab Eo > /1y
variis ex fundamentis petebat, vt Commiflarios juberet, ’
depofitam pecuniz fummam principali fuo tradere, verum
hoc peticum mediante fequenti Refcripto:

IWiirdige 2¢. Lrirlafien es auff innbefindliches Dr. Johann

Guttlieh Sicgels in Wechfel-Sehuld-Sachen feines Princts g of5um

pals, George Tobien Wincklers an cinem , wieder Jobant ™ g . 1in

Heinvich Rothern am andern Theil, allevunterthanigft befhez Lo nfiimata

heties fuppliciven, beyDem am 1 1ten Dicfes endh cotheitten o

Referipe hievauf beroenderr, mitBegehrer, ihe toollet Sup-

plicanten deffen alfo bedeuter, und das anbefoblne, v o teit

¢s nifeht gefcheben, unverlangt allergeborfomit expediven, daz

ran gefehicht tnfere Mepnung, Datum Drefden am 20ten

Sept. Anno 172r. - '
renuebatur : quareneceflc erat, ad praftationem cautionis fe
offerre , qua oblata Refcriptum fequentis tenoris:

Wiirdige 1. Welhergeftalt tug D, Jobann Sottlich

Gicgel mand. nom, George Tobien WincFlevs nm Vers

ordnung alleeunterthanigit angelanget, daf icst evnannten

feiren Principal dicjeniigen 383. THiv. 3. G, €. Pf.

welche . Johann Hednvich. Rother in. der mit ihme haben-

den Bechfel - Schuld - Sache bey eudy ad depoficum

gebracht, abgefolget toerden mochten, er audy fonft davs

neben allergehorfamit vorgejteliet , das befaget die Jnnlaz

ge mit mehrevn.  Nun wiv dann gefchehen laffen Lonnen,

daf Supplicanténs Principal befagten WBincklern, wenn

ev, Dem gethanen Crbicten nadh,  deshalben guugfame

Caurion beftellen witd , angejogenes Depoficum ausge:

antroortet voerde,  Als it Unfer Vegehren, iy tollet

dififalls dag nothige verfiigen, und in fibrigen die Haupts

Gache tiberall moglichft befchleunigen,  Davan gefthicht

1. Datum Drefden am 27, Octobr, Anno 1721

impetrabatur,

pecunizx de
pofitio in
roceflu
cambiali per

Cs §XXIV.
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: MEPXX LY.
Cafus ifte allatus ufum praéticum hujus materiz fatis
fimul corroborat, ita,iut de eo plura facere verba, fupervas

nie depofi-caneum cfle putem, potiffimum, quum mulia alia jn foris

tio in pro-€Xtent exempla, ubi pecunie depofirio in proceflu. cambiali

ceflu cam-admifla, guare potius nunc demonftrandum efie cenfeo, u-

biali celat,bi pecunie depofitio in proceffu cambiali’ ceflat. Sicutique

proponun- talis depofitio fe_curxtate.m ifut»ur.m reconventionis finaliter
tur refpicit; ita ceflante reconventione ipfa quogue depofitio

Ceflante re-ceflat. . Ceflat vero reconventio, vel ob defectum ; fundas

conventione Menti, puta, fi reus tales exceptiones adducat, ex quibus

- pecunize actor in feconventione nu’l_lo modp cogwen‘iri_ poteft, vel

“depofitio quod exceptiones adducte in continenti fint liquide , ita,

uoque ces Ut fuper iis ftatim ‘in_conventiene' cognofcendum fit; re=

;iat conventio namque ideo datur, ut in ea exceptiones illiqui-
Reconven- .42, quz in conventione propter paratam exccutionems
tio variis ex QUam nagyra 'ipﬁi_;uti ({)roceﬁhs exigit , admitti nequeunt,
caufis ceflat. per medum actionis deducantur; unde quando in conventione

oppofitarum exceptionum ratio habetur, reconventioniscau-

fa inde peti non poteft, vel quod reconventio ante con-
ventionem inftiruta, atque finita fic; quod enim hodie ante
conventionem reconventio inftitui poflic, £ 0. P. 8. Tiz.

VI §. 1. in yerb. fondern auch wobl nady Befinden day-

propter re-1E anticipirgf WeLde 1moOge, docer. An aurem  recon-
punciatio- ventio quoque ceflat, fieidem in litteris cambialibus renun-
pem autemciatum fit? quaeftio hic merito emergit.  Pro affirmativa
non ceflar, lententia pugnare videtur, quod quis rei fue moderator &
biter fit, 4 21.C.mand. reconventio in gratiam rei introdu-
&a, quilibet autem favori fuo renunciare poflit, Z g1, /4.
sin.l,29.0.d. pa. indeque liberum cuivis fit, non folum
agere; {ed & jure fuo non uti 45.8. 6. ff. d.dol. mal. & mes,
except, L.un. G ut mem, it ag. wel accyf. cog. atque tam in-
ftirute actioni, quam. exceprionibus renunciare, renuncias
tio reconventionis autem renunciationem exceptionum in
Tecon-

Contraria,
guibus peeu-

rationes du-ar
bjtandi

/
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reconventione per modum aétionis deducendarum compre= .
hendat. Verum hifce non obftantibus negativee fubferibofaton®s de-
fententiz, fiquidem ex . parte, renunciantis libera voluntas cidendi ~
renunciandi deficit, dum non fponte fe ad, renunciationem
offert, fed eandem ad inftantiam creditoris metuque ad-
ductus , ne creditor, fi ¢jus defiderio facere fatis recufet,

ecunie fammam, qua maxime eget, ipft haud det, peragit,
& ficuti emtio inter @grotum & medicum tempore Cure
non fubfiftit 2 5. C 4 Prof. & Med. -ubi verbas drthiatrs fei=
entes annonaria i commoda a populi commudis miniflyari, ho
nefle obfequi tenuivvibus malint, quam turpiter fervire divitse
buse  Quos etiam eq patimur accipere,. que fani offerant pre
obfequiis, non ea, que. periclitantes pro Salute promifiunt ,
quum concuffio & metus in mgroto praefumatur La.ff d.ex.
traord. cognit, ubiverbas Si Medicus., oui curandos. fios ocu-
los, qui ¢is laborabat, commiferar s periculum amittendorum
eorum per adverfa medicamenta inferendo, compulit, ut ei pose
[fesfiones [uas contra fidem bovam ger venderet ! icivile fa-
Gum prafes provincue coérceat, remague reflitui jubeat BRUN«
NEM. ad afieg. b 9. C. & Prof. & Med. m, 2. [éqq. indeque 2~
yaris medicis occafio #grovorum bona viliori pretio emendi
feque damiio eorum locupletandi contra Z 38, ffd RV.&
'¢.48.4. R.¥. 6to. prreberetur; ita nec renunciatio reconvei-
tionis 4 debitore in litteris cambialibus facta ideo fubfiftere
poteft, potiflimum, quum talis renunciatio prefidium ufu-
rariee pravitati prefter; creditor namque renunciationemn
reconventionis @ debitore defiderans exceptiones, que €x
celebrato contractu’ cambiali - debitori competunt, metuit
alizs enim renunciatio fupervacanca foret, exceptiones au-
tem ex negotio cambiali debitori nate, ut plurimum ufura-
riam pravitatem detegunt, & conventiones, qua wfurarie
pravitati prefidio funt, nullius funt' momenti  per Mandas.

Electorale de_Anno 1689. Bon wudperlichers Coneraitety
und unguldglichen Cefionen in verbis: fegen, orduen und

wollen audh Hicenber, daf alle swuherliche Cmtmﬂg
un
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und ungiemliche pacta, Gedingeund Handel, wic die ge-
nennet ober cedadht werden mogen, ganslichen ver-
wicden, und durh niemands, weg Wnrden oder
Standes der feyy, furgenomunen ober gebraudyt weve
oen follen.  Damit allen Richtern gebicthende, wann
folche swucherliche Comeracte fire fie gebracht, dap fie dic-
felben wnpirdig, Krafft-lof und unbiindig ertennen,
10 auff folche Coneracte Eeing Exccuion thin nody vers
felffen follenr, wic wir ficdann hicviit untraftis, un-
bimdig creldahrer und erfenncns inde merito non ob-
T ftante renunciatione reconventionis in litteris cambialibus
bitands facta,depofitio admittenda & rationes dubitandi {upra allas
e ita removende : facultas illa ex pleno dominio orra dere
fua difponendi, in utente ea liberam voluntatem prerequi-
rit, hec autem in eo, qui metu aliquid gerit, ceflat 4 1716,
d. R:. & renunciatio exceptionum generalis non valet / 4.
§ 4. fi quis cautsm. Juds fiftendi cauf. faél, non obtemp, ubi
verba: quefitum efty an polfit conveniri, ne ulla. exceptiv”in .
promiffione deferta gudicio fiftends canfa faita objiciatur, & ait
Atilicinus, conventionem iftam 1on valeve, fed & ego putocon-
ventionem iftam ita valere, fi [fpecialiter caufe exceprionum ex-
preffie fine s quibus a promiffore [ponte verunciatum eff,

§. XXV.

Depofitio . Ulterius depofitio ceflat, fi alia fecuritas ratione re-
ceflat,fi de- conventionis a debitore contra actorem movendz extet, ubi
bitori ratio- duo cafusapparent. Unus eft, ficreditor ante depofitionem

nerecon- caationem idoneam de folvendo in cafum fuccumbentie in

ventionis reconventione jam preftiterit. £. O, P.S. Tit. VI.§. 1. verb,
per conflitu- 5u[dngﬁd)¢ Caution. Qualis autem cautio hic intelligatur?
tionem ¢au- marico difquirendum, In O, P. 8. Tir. VLS. 2. fimpliciter di.
tionis fecu- fsoficum eft:  Biff Hevjenige, o der Wicderflage ep-
vitas tributa. woastors 00 canvionem de. folvendo in cafian  fuccumbentie
Quomodo ;L Befrel-

refutatio ra-
tionum du-
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[wefieuct, & cautionis vocabuto fimpliciter pofito nuda re- cautio come
promiffio intelligitur L. 3. Cod.verb. & ver. fignif. 1bi: nudam parata ecfle
promisfi e fignificars Verum hifce ron obftantibus neque debeat, ex-
cautionem promifforiam, neque juratoriam admittendam ponitur.
effe puto, fiquidem non folum in £-0.P.S ¢ voculas
suldngfiche Caution, appofica, quotiescunque autem idonea
cautio requiritur, toties non admittitur juratoria, aut e o0 5
romifloria arg. L.'s 9. §.fin. ff- Mandat. L. 2.§. 8. ff- d. fideicom- riq n] L
mif. libert. fed & conditio mmateriz poftulat, ut he duz admitt‘ton
{pecies cautionum rejiciantur. Z 1.§. S f«d. Collar. Necobit., AR
quod de cautione juratoria in 0. P.S. 2it. VL. Dieweil aber
ita fancitum fic: QRiehoch fichaber {olehye Caution belanf:
fcn, DD'W ob der %eflagge ad juratoriam mlgulaﬂ'eu, i
Kall di¢ Partheyen davuber fhecitig yourden, foll das
Gyeanntnif , nady GSelegenbeit dev Sadyen, Umitande
and det weeholfener SUMWKH, in arbitrio judicis und
ey deffelbers moderation fiehen, quumin E.0,P.S.c.l.ex-
rofle cautum, ut fufficiens cautio preeftetur, talis autem ju-
ratoria hic haud efle videtur , quarc tantum cautio fidejuflos
ria % pignoratitia admittenda BER LICH. part. x.concl.84.
m, 90. & quidem fi fidejufforibus cautio conftituitur, eo mo-
do, quo cautio pro expenfis per fidejuflores preftatur, haud
racedendum , indeque non fufficic, ut fidejuflor judici, co- fed vel fide-
ram quo proceflus ventilatur, pofleffionem bonorum im-jufloria, vel
mobilium demonftret, inque judicio {ubferiptionem, qua pignoratiti
{chedula cautionis, in qua fidejuffor in re fua immobili, Fequititura
{fub renunciatione exceptionis ordinis & fori hypothecam
ad fummam' 3 judice determinatam - conftituit, munita
oft , recognofeat, fed necefle eft, ut in fidejulloris re-
) dice rei fite hypotheca conftituatur,

bus immobilibus a ju thec
conftitutaque judict i proceflu cognofcenti in forma pro-

bante infinuetur,

D §. XXVIL
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5- XXVI. >
Si creditor Alter calus eft, fi creditor bona immobilia poffideat, -
poflefliona- hincque fufficiens fecuritas ratione reconventionis in debi-
tus,depofitio torem derivetur, De hoc argumento §. XVIIL & XIX. fatis
interdum o-jam dictum, ita, ut de eo plura facere verba merito fuperfe.
mittitur.  deam, & potius queftionem, an pofleflori rerum mobilium
. Ppretiofarum citra cautionem pecunia ftatim tradenda? era-
Pofleflionis 30y, CARPZQ Vit in procefl.ciwil. Tit. IX. Art. V.. 126. feg,
autem re- farmit quidem, pofieflorem rerum mobilium pretiofarum a
rummobili- ¢5ypi0ne  pro  reconventione & expenfis immunem efle,
um prgtxofa- quum res mobiles pretiofiores nemo tam facilé jactare prafu-
rum hic ra- ey ficuti viliores, indeque fuge fufpicio contra: pos-
tio non ha- g e ejusmodi rerum pretiofarum vix militarec, quzf{o-
betur, la tamen ab actore fatisdationem extorqueret, & mobilia
rationes du- pretiofa immobilibus bonis zquipararentur, immeobiliaque
bitandi. poffidere, & poflidere mobilia pretiofa, wqualiajudicararen-
tur Z.22.C. 4. gdminiff.tut.  Verum ifta me haud movent, ut
refponfionem affirmativam amplectar, fed potius negativae
inde faveo: quotiescunque creditor debitori ratione futura
reconventionis fecuritatem non tribuit, toties, fi debitor re-
conventionis probabiles rationes adducat. pecuniz depofitio
admittenda.  Atqui creditor rerum mobilium pretiofarum
pofleflor per eam poflesfionem debitori ratione future re.
conventionis fecuritatem non tribuic, quam facile enim non
folum ejusmodi res pretiofie diftrahi, & quidem clam, itaut
debitori occafio de alienatione illarum rerum notitiam ac.
uirendi, aliamque fecuritatem fibi comparandi haud fuper-
;}t, fed et cafibus fortuitis perire poflunt, - Ergo pofiesfio re-
yum mobilium pretiofarum minime efficere poteft, ut credi-
tori poflesfione tali munito pecunia citra depofitionem fta-
tim tradenda.  Nec obftat, quod tamen pofleflor immobili-
um bonorum pecuniam ftatim accipere poflic 0. P. 8. it V1,
§. 7L in verb. tinbegutert ware, & bona immobilia etiam
de facili alienari, cafusque fortuiti ipfis contingere quiganr,
1qui-

vationes de-
cidendi,
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siquidem haud congedo , bona immobilia eadem 'facilitate, Refp.

qua res mobiles pretiofe diftrahuntur, alienari, quotidiana ad rationeg

namque experientia fatis nos docet , quam difficile fie boni dubitandi.

immobilis emtorem invenire , quantumque temperis {pa-

tium' eo confumatur. Deinde ex Decife EL LX. notum,

contraétum emti - venditi fuper bono immobili celebratum

aliter pleniffimo cum effeétu confummari haud pofle, quam

fi traditio judicialiter fiat; unde debitor contractus emti-

venditi inter creditorem dere fuaimmobili ejusque emtorem

initi , non tantum poft confummationem, fed & adhuc

ante illam certam notitiam adipifci. eaque acquifita credi-

torem ad preftandam cautionem compellere poteft,  Ca-

fus autem fortuitos rebus mobilibus licet pretiofis fepius,

qitam bonis immobilibus contingere, ex caufis, unde cafus

fortuiti oriantur , de quibus STRUYV. in Furispr. Rom.

Germ. Lib. 111 tit.3. aph. 19. legi poteft, cognofcendum.

Quod denique Carpzovii fundamenta attinet , illa ideo me

non attingunt, quia Carpzovio de cautione proreconventio-

ne & expenfis fermo eft, inter hancautem & cautionem de ol

vendo in cafum fuccumbentiz in reconventione infignem

intercedere differentiam §, X VI. X VIL XVIIL XIX.

pluribus demonftratum, ita, ut propter diverfitatem iftam

intercedentem id, quod in una cautione difpofitum, ad a«

liam trahi nequeat, atque juxta allegat. 2 22. C d. admin.

tut. ves mobiles , que fervando fervari poffunt, cum ims

mobilibus ex@quantur certo tantum refpeétu, i e quoad

alienationem ejusmodi rerum pupilli vel minoris, qvum

enim antea tutores , curatoresve res pupillorum , minorums

ve mobiles, licet fervando fervari poffent, vendere tenes

bantur d. L 22. pr, ubi verba: Lex, gue tutores, curdtoresve

neceflitate adffrinxit 6 aurum, Qrgentum, LeMmimngs, veftes,

ceteraque mobilia pretiofa , wrbana etiam predia & mancipia,

domos s balneas horrea, atque omnia , que inira crviaiem

funt , wvenderent , omniaque ad nummos redigevent , preter

pradia & mencipia ruftica, mlzsltum minerum utilitas adw;ﬁ:‘}
- X . e L

-
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ceflat pro-locu
ter renun-Aunciaverit, depofitio namque fecuritatem debitoris ratio-

ciationem.
ratio hujus &

¢ff, pupilli, minoresve autém fepius, dugy res vilior pretio
diftrahebantur, Tedebadtuf’y  vel jnde 'reda&am’ pecuniam
perdebant, ad calem lefionem evitandam fanciebatur, ne
ejusmodi rerum alienatio aliter , quam fi:fub forma, qu®
circa dlienationem  reram immobilium’ radhibendas, falta
efler, fubfifteret, quare ex citoli'2ne non abfoluta compara-
tio rerum mobilium pretiofarum cum~ immobilibus probari
potett, & ratio, quz in ibi fundata comparatione refpeclis
va reperitur, in materig cautionis de folvendo in cafum!fuc-
cumbentiz plane exulat, confequenter & foperftructa diss

pofitio.
¢ XX VIL

Tandem 'depofitioni pecunie in “proceflu cambiali
s denegatur, fi debitor eidem in licteris cambialibus re-

ne inftituende reconventionis refpicit, hincque in gratiam
 favorem ejus introducta, quare nullum dubium, quin ei:
dem a debitore renunciari queat Ligr. ffod. min. l.og.d. padl.
Et licet in §. XXIV. afferuerim, pecuniz depofitionem inon
obftante renunciatione reconventionis in litreris cambialibus
a debitore fa&a admitti; inde tamen haud colligendum,, re-
aunciationem depofitionis quogue effe@u carere, fiquidem
ratio, que in citato X X1V, renunciationi reconventionis
effeftum adimit , ad renunciationem depofitionis non qua-
drat, renunciatio enim reconventionis, fi effe¢tum produ-
ceret, renunciantem omnibus exceptionibus ipfi ex litteris
cambialibus. contra creditorem competentibus privaret; ita,
ut debitor ex iisdem ne quidem fcpammm‘convcntioncm
contra creditorem MOYVEIE valeret, dum talis renunciatio
renunciationem generalem exceptionum in fe contineret,
indeque renuncianti factum proprium impugnare, arquecex
generaliter renunciatis exceptionibus in feparata conventis
one fundamentum agendi petere, integrum haud foret «. Js
2.5 (- 4. adopr. Renunciatio depofitionis ¢ contrario tantum
: priu-
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prejudicium requncianti ‘non inferr, quia exceptiones it
reconventione fundementum agendi fuppeditantes haud afe
ficit, fed rantummodo emolumentum illud, vi cujus debi-
tor alias vidtoriam in reconventione reportans in objeétum
executionis ftatim incidiffet, ceffare facit. 'Quare debitor
depofitiont pecunia renunicians renunciationem iftam libe-
tiorl voluntate , quam refunciationem reconventionis per-
egifle preefumendus cft a.c.5. X, dorenumciar. in verb. fic tue
experientie vefpondeninss, guod nulls vatio boc verifimile veddir,
ut quisquam beneficium multis forte expenfis & laboribus ac-
quifitum , quo [iffentari debet, facile fine magna confa, [u8

[ponte refignet. Deinde renunciatio depofitionis ufurariam

pravitatem ut renunciatio reconventionis non nutrit, quum
creditor, quamvis a debitore depofitioni pecunie renunci=
atum fic s nihilo tamen minus de 2@o in contradtu cambiali
admiflo in reconventione refpondere teneatur , indeque
son obftante tali renunciatione ufuraria. pravitas, fi. que a
creditore exercita, detegi poffit.  Nec eft, quod quis obji-
ciat, nullam d&ionem & iinanem aflionem habere, unum
idemque efle 7.6 ff 4. dol. mal. ibis nam is nullam vide=
sur alfionem habere, cui propter 1Mopam adver [ariz inanis a=
&io ¢ff, atque, fi debitor depofitioni pecunie renunciave-
tic , creditor autem peregrinus ivel ‘non poffesfionatus
fir, acdtionem in reconventione inflicucam inter 1namnes
merito referri,; itaque idem effe,. ac G illa a&io gb initionul-
Ia fuiflet, confequentia namque, quod ille, qui peregrinus
vel non poflesfionatus, ad faciendum fatis judicato nen fit
idoneus, maxime fallit; dlia enim eft queftio, an executio
judicati fit difficilis, alia an fit imposfibilis. Quanquamigis
tur co cafu, fi debitor depofitioni pecuniz renunciaveric,
executio judicati in reconventione a debitore contra credi-

torem peregrinum vel non poflesfionatum obtenti fit diffi= .

cilis; inde tamen non ftatim oft imposfibilis , quum credi-
tor bona mobilia” posfidere,; ex quibus fohutio judicati fiert
: D3 poteft;

Objedtio
LI

Refp.
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poteft, vel fi fit peregrinus, fententia coatra ipfum lata per
requifitoriales in effectum deduci queat.

§ XXVIIL

Sicuti autem quilibet renuncians fuo tantum juri ate

que interefle renunciare poteft, tertio autem per fuam res

nunciationem nocere nequit BARTOL. in L 1. C 4. padt.

MENO C H. de prefumps. lib.3. prefumpt. 3. n.. ita non ob.

flante renunciatione depofitionis pecuniz in litteris cambiae

libus a debitore facta judex, fi debitor ufurariam pravitatem

quodammodo demonftraverit, vel juxta prefcriptum Ay

dati Regii WICOCY Di¢ Bangueroutiers de dato Drefiden an

7.Jun. Anno v724.8.1Lin verbis: S wollen wir Hicribey

augleich hiermit verorduet Haben, daf dent!Denuncian.

ten {0 soobhl, als dem Schuldner felof, wenn er DiBfalls

Specsal - Lmftande angugeben weif, ftin Vorgeben b

Denunciation eydlich g beftavden, frey gelaffon,, juraco as-

feruerit, depofitionem pecunize admitcere valet, fiquidem cre-

ditor per ufurariam pravitatem commiffam Jure Saxonico

Electorali, ( Jure enim Imperii per Ordinat. Polit. de anno 1 §27.

Tic.17. §.8. in verb. Denvierdten<heil an feinerHatpt-

Summa Werlohren, und derfelbig halb feiner Birgerlis
then Dbrigeit, an etlidhen Orten Gl - Gericht ge-

nannt, sum andern halben Theil aber dep Obrigkeit
darinter der arme Mann , aegen dem foldher wicher(i-
Cher Comeract uny Parcica gebrandyf worden, heimgefals
fen fet)n fol, debitor quartam partem fortis in duas partes
dividendam, quarum una creditoris, altera debitoris maot-
ftratui cedit, perdit) totam fortem amittit per Mandat. Ij'le!?‘}.
de ao. 1625, YO WUDCLTiCHen Concracten und ungulaglis
Een Cefionent §. S0 Wollen Wit in vorbis: Daf fie nicht

ollein
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¢in Degwicrdeen THeilS, fondern der gansen anf Wit

cher audgelichenen Summen verluftig feyn, eaque detra-

&a quarta parte, que juxta adegati Mandati YWi¢OeY Di¢ Ban-
gueroutiers. §, 2. denuncianti tribuicur, fifco Principis vin«
dicatur.  Unde jus, quod in ea pecunie fumma, cujus de-
pofitioni debitor-in litteris cambialibus renunciavit, fifco
Principis per creditoris commiflam ufurariam pravitatem ac.
quifitum , debitoris renunciatione depofitionis nullo modo
auferri, minuive poteft. Hzc de prefenti materia fuffici- Conclufie.
ant, plura equidem fupereflent,‘que adducere poflem, ve- ;

rum, cum limites propofitos egredi videantur , hoc
unicum tantum adhuc addo,

S. D. G.
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