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Q.D.FRFEL
DISSERTATIONEM HANC. INAVGVRALEM

D HN4
PIGNORATIONIBVS —
TAM INTER STATVS IMPERII SO-
LOS, QVAM INTER STATVM IMPERIL, ET
MEDIATVM, SEV INTER SOLOS
MEDIATOS,

GERM,

LBon mandyerley Arten getvaltfamer Piandungen tveldye fo-
fool unter denen unmiticlbaren als audh mittelbaren Reid)s-
Standen gegen einander vorgenoriten au mwerden plies
gen/ undfvas dickfallg Redytens,

NOBILISSIMI ET 4MPLISSIMI ICTORVM ORDINIS IN ILLVSTRE
ACADEMIA HASSO - SCHAVMBVRGICA DECRETO

ET AVITORITATE -
SVB . PRAESIDIO
CONSVLTISSIMI ET EXCELLENTISSIMI VIRI

DOMINI ,

CHRISTOPHORI IOACHIMI S3ufoty
ICT1, CONSILIARII HASSIACI GRAVISSIM] €O DL
CIS PROFESSORIS CELEBERRIMI, FACVL TA.

TIS SVAE HODIE DECANI,

BOMINI PATRONI AC PROMOTORIS SFI AETATEM COLENDI,

PRO EICENTIA

MMVM IN VTROQVE iVRE CONSEQ}fENDi GRADVM,
ET HONORES DOCTORALES
PLACIDO ERVDITORVM EXAMINI SVBMITTIT

IVLIVS pon Rbhetem / Brywsvicensis,

D DIEM I5. SEPTEMBR, 1657. HORIS ANTE ET POMERID,
TR T T G SRR S

NOBILISSIMI,

1 Lt e e e o)
NAE, Recudebat 10. BERNHARDVS HELLERVS, 1730,

S —
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Uanquam Vindi&a, qua propria feu pri-
vata fitautoritate,, regulariter & Natura-
1i & Civili Jure fit prohibita : Naturali
\ quidem ,quiafocietati civili, quz non ni-
, 3. {i fecundum natura duGum coit, conve
niens & necelfarium eft,ucapud folum fuperiorem refide-
at jus vindicandi injufte facta, ne imperium fiat Anarchia,
velid ex privatorum conflictu turbetar vel evertatur, Arift.
4. Polit.uit. &5 6. Pol. 8. Grot.de 7.B. acP. lib.2.cap.20.§.5.
Civili Vero, per text.l. extat. 3. ff qued met. cauf’ | ob 4f. 12,
C.de Oéhg. €5 dition. L. fiquis intantam. C. vnde vi. . 14;.C,
de Fudic.&5 4.38. § &:/F. ad L, Ful. adulé. Celeberr. D, Habn,
inobferv. ad Wefenb.de Fudicits n, 15.

" [I.  Sunt tamen ceriz caufz, obquasvel civilisvel
naturalis ratio privatam vind';&am ».obfervatis quibusdam
requifitis, concedit, Grot.#id. § ¢, Etfienimea, quz Ju.
ris Naturalis impliciter funty etiam immutabilia fint, ea ra«
men,quzdecreta & pracepta Juris Namralis nobis incul-
cant, regulariter faltem illius Juris funt; & obadventum
circumftantiz variationem hanc admittunt, ut extrahatur
objeGum ¢ numeroeorum, qu lexcomprehendit. vid.
Thom,

T
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Thom: 2. guefls7. are.2. Molin.de Fuft, €6 Fur.tens.1. sr4s ‘
Elat. 1.2ifp. 4.

I ' Caufz vero ifte, ob quas vindiGa & defetifio
privata autoritate fadta, eft licita, revocari poffunt ad fex
capita, quordm ( . Jeft, drgensnece(fitas , vel falutis pub-
lice , vel vita, vel pudicitiz, vel Rerumn, L.1.65 /6. €. quand, '
bic. uninscuique finejndic..3.§.416.65° . 4. 65 £, 9./ ad L. Corn, ‘
de ficar.l.1. C.de deferts Gail.lib. 2. de P.P. cap. 1.1, 20. 1, fin, '
C.de malef €5 matbemat. | 3. ff. de 1.65' 1. §,2,1,4d L. Aguil,
b 4.§0 1junit L, 5. inpr.f. cod. L un. C. de yapt. Virgin, (2.)
Patriapoteftas , concurrente delici magnitadine , & funts
main familiam injuria, /. z0. /. 21, L 22, {2 4d L. Ful, de adyls.,
Sp,@ D, art. 142, (3.) Maritalis poteftas eodem modo,
lozg. inpr [FadL. Ful.de adult. ], 4.C. eod,c.3, de [eus, exa
comm. * (4.) Dominicaporeltas. .2, C. de emend. Jerv. 1.6,
§.3:1f- de SCio Silam 1. finn. C. an [erv. pra fiio faltopalll “(5.)
Expeditifimacommoditas.  (6.) Padum vel Teftamens
tum concedens, ut quid privata duthoritate fieri pofft.

1V. . Nosrelictisreliquis defenfionis & vindi&ta pria
vatz [peciebus, de Pignoratione agemus, quam commodis
tasjuxta aczquitasintroduxit ¢ ubiconfiderabimus (1.) E-
tymelogiard, (1) Synonima. (3.) Homonimiam, (4.)
Definitionem, - (5.) Divifionem, in pignorationes, qua
vel inter ftatus Imperii, vel inter Ratum Imperii & Mediaa \
tum, velinterfolos Mediatosfiunt,  (6.) inilla requifica
Conftitationis Imperii, & Procelum tarm Mandati feu Pas
fitionis, quam Cirationis delineabimus,” (7.) Inhaerel
quifita Juris Saxonici & Confvetudinarii adumbrabimus, &
tandemn (8.) de iis pigherationibus agemus, qua nonob )
ufurpationem novi juris, (6d vel ob dolum,, vel moram pi.
gnexati fiunts ~ ' e L

V. Defeene




(3) K

V.  Defcenditauiem vocabulum Pigtiorationis apya
&¥0, quia pugnum vel manuw injicimus , 1n perfonam vel
res nofiriadverlarii, & quidem mobiles. Z 1. [ffdepignor. a2,
&/ plebs§.pignus. i de V. S.

VL . Pignorationes dicuntur etiam Clarigationes , &
Repreffalia , propter Gmilitndinem quam cum his haben,
Livius. 46, 8. Veliterni, inquit, jufli trans T:berim habitare,
utejus, quicis Tiberim deprehenfus effet, usque 2d mille
pondo clarigatio eller : necpriusquamazre perfoluto is qui
cepiffet,extra vincula capium haberec.Calvingz 2x invocal,
Pignoras. Prate]. in lex, vocab. Clarigatio, Tiraq.de revoc, do.
7at, verfic, fifieperitin. 147. i, de injuriis in. 6. Gracis dia
suntur fisyugagyol. Nov: 52. Agrayas & Gungailiem avdgorn-
Wias . Gallis drait de margue : Quod inhmuitibus hocjus pi-
ghorationis potiffimum exerceatur, & eo utantar Regesad
dnjurias regnicolis fuis vel alibiillatas vindicandas. Gotha-
feed. plurib. ad Novell, s2. Grotius. de 7 BacP.libz cap. 2§,
4. Germaa. eine Pfandung, Wehner Pradt, obferv.d. .

i VIL. Acapiturporro vox Pignarationis varie. (1.) pro
pignorumcaptione, & ficad oranern Executionem mandato
Judicis fadtum applicatur. Unde etiam Execurionis noming
venit./. 2 Div.§.invenditione [ de rejudic. Chaflan, 7 o
fuet, Burg.rubr.1.8. 7.7. 24, Guid, Pap. decif 163 1, 1, Jo-
feph. de fele. de Inbibit.cap.5.§. §.n. 4. Sicetiamliterg .
lz executorie judicis precepto emanata , folent nuncupari
Literapignoratitie. 1d ibid. (2.) Pro mvﬁ’imtz'one.”igmrf{f
inre mobilivelimmobili, qua fitad fecuritatem creditoris &
quidem vel per convemisnc‘m ;& confenfum partium, vel
ajure & LL, tacitevel exprelie, vel etiam per Magiftrarum,
Judicem , vel Pratorem. .65 C.de pignorib.ts, . (3.) Ac.
eipitur abyfive pro<Clarigationibus & Repreflaliis, Nov 52

A 2 54}). &o
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eapat.  (4.) procaptione ,detentione, vel perfona ; vel vei
alicujus mobilis aut fefe moventis., fatta propriaauthoritae
te, vel juris fui tuendicaufa, vel etiam damni evitandi gra.
tia. Monach.mpract. Judic, pars. 21. ubin.18. magnum cue
mulum fubne&irautorum , qui de hacmateria feripferunt,
Ethacacceptio eft hujusloci, :

VIII. Definitur autem illa, privata mants injectioy
gua capiendo per[onas- velves alterins , jnra nofiraconfervae
s , €8 dammarepellimus. Arquehzcdefcriptio exipfa Jue
ftitia Pignorationis , & exintentione pigriorantis depender.
Quod fi injuftitiam Pignorationis , intentionem pignorati,
& Conftitutionem Imperiirefpicias , Pignoratio etit, pofféss
fionis turbatio, gua immediati per [ével per alios , perfona,
wel vem tertiam €5 innocentem., ob controverfam Furisdictioa
wem , vel Jus alind, quod pignoratus poffidet , & pignorator
noviter pratendit € quarit , in canfa civili capinnt & pignori
accipiunt, Gail, de Pignor,obf. 1. 5. 3. Mind. de proc. extra,
liborc. 42.n.1,

IX. Generis loco ponitur privata manus injectio,
quia pignorator non exfpectata Judicis autoritate vel affi-
fientia, velin perfonam, velinres alcerius manum injicit,
illasque capit & abducit, Reliqua verba differentiz loco
funt pofita, ne cum Arrefto & Repreflaliis, quz plerumque
privata manus injetione expediuntur, confundatur Pigno-
ratio. ‘

X. Differunt autem Pignopationes €5 Repreffalid. (1)
Canfs : Pignoratio enim oritur ex turbatione ejus rei, vel
juris, cojus pofieffionem vel qualiad nospertinere afferis
mus ; Repreffaliz vero ex capite denzgatzjufiiciz, contra
fubditos Domini Juftitiamnobis deneganris, . (2.) Perfoe
wis ¢ Pignorator enim (Epifime nulla pollet Jurisdictione.

Qui
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Quiverovel proprio nomine vel adinftantiam alterius Re-
pre(liis utitar , Jurisditione preditus fic oportet. - (3.)
Oljecto + pignorator enim capit velipfum turbatorem, vel
res cjus, quem (e in poffeffione juris (ui turbare putat. Per
repreffahias autem, derinentur tamres quam pet fonz, pro
rebus & perfonisaliorum, cujuscunque (int (ubjedta Juris-
didtioni. (4.) Fine: quiapignoransfaltem intendit jua
ris & poflefionis fuz confervationem, & damnirefiitutio-
nem : Repreffaliis vero utimur, utid, quod nobis deberi
putamus ,ab alio extorqueamus. Gail. de Pignor. obf 1 m, 5
Mindan. deproce[f.lib.1.c. 46.§. 2.1.5. & ¢.49. per & Coler.
deproceffip.1.¢. 2.n. 303, Menoch.de 1.9, caf.s27. Matth,
Steph.de Furisd l.3.p.2.c.9.m.15. & féq. E proinde etiam
definitione differunt, quia Repreffahz (unt remedium Extra-
ordinarium, quois, cuialiquoinloco dcnegatavelprorra-
¢ta Juflitia, utiturita, ur afuo Magiftratu impetret, quems
visiftiusloci civem , vel ejusdemres , quafortein hocloco
reperiuntur, redneri, donec {ibi itoin loco fatisfiat,

XI.' Porro eft magna quidem fimilitudo €5’ cognatio
Arreflorum & Pignorationum , ut tradiz Gail. c. 2. de Arr. Ine
per.conveniunt enim (L) fize ¢ utraqueenim conftitutio
promulgata eft propter publicam pacem, & tranquillita-
tem fubditorum Imperii, (2.} in utraque requiritur eq=
dem qualitas perfovarum & fundatio Jurisdi@ionis.  (3.)
Inutraque editur Mandatum . C. & citatio ad docendam
paritionem, (4.) reflitutio pignerum , & velaxatio Arrea
ftorum cum omni fua caufa, & uiihate facienda. Recef]” Ir-
per.dedAnno 1570, §. twann andy die Arrefta Gaillib.1.praits
obf obferv.14. Mindan, de proceff- lib -1.0.15.

Xil. 1nmultistamen quoque differunt. (1) Rati-

oneproce/fiss , quiin caufamandati fuper arrcfiis fimplex <t
: A 3 ; & unie
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& unicus, refpiciens folién r(elaxat?!?ncm Arrefti & remiffi-
enem caufe principalis ad Judicem Ordinarium. Receff. de
Annois70. 0NN AU Die drreffa . Denaif. ad Jus Camer,
6. 84.5.2. In caufa vero:Mandari fuper conflitutione Pi-
gnorationis proceffus duplex eft, de quo vid. infra. th. 65.
(2.) Cautione : nam in impetratione Mandati fupes rela-
xatione Arrefti requiritur oblatio cautionis de fe iftendo,
& judicato (olvendo. Receff. de Anno g4. §. bey den Atyes
ften /e s. dergleichen follen.  Inreflitutione excaufa pi-
gnorationis facienda, ejusmodi cautiones non funtneces-
fariz. Rece[f de Anno idoo, §- €8 {fi aud). Denaif ad Fius Ca-
mer. ¢.71. (.2 Antamenperhypothecam omninmbono-
rum idonee caveatur, judicantis arbitriorelinquitur. Re-
ceff> de Annarsoa. §. S0 ift aUdy, Demaife.c.71.8. 4. 65 c. £2.
§. 8. Plurib. Gail.de drr.c.2. n. 4. & [éqg. Mindan. lb. 1,¢.
42.m.2 (3.) Objecto: indecernendo Mandato (uper Ar-
reftis non confideratur, an res tertia ftvel innocens, i. e,
qua cum jure principalinihil commune habet, ut exprefle
habetur i fin. conflit. edite dunoisg4. in verd 0B gleich res
inwocentes & terrizbiftvcilen in Avvefl fonnuen modgen.
InPignorationibus vero omnino eft ratio habendarei pi-
gnorata, ut vid, res tertia & innocens it pignorata, Mindan,
deproce[f. c. 36

XL, Differt etiam 2 Spolie , hoc enim majoris eft
iniquitatis & violentia, & pertinet ad Interdit. recoper.
pofl. & prorebusimmobilibus datur , de quibus quis deje-
&us elt. Marant. [pecut. aur.p. 4.dift. 7.0, 29. Gail,obf. 1. 2. 7.
€5 8 Mindan.d.lib.1.¢.36.8. 3. v, 7, € & Rutger, Ruland. de

pammiﬂ?p. 4.lib.7.c. 2,5, 2,nam derebus mobilibus non de-
‘fjcimur, fedifta aobis eripi dicuntur. £.1,§,.2.65°§. 6. de 1
viarm. Rignoratioautem ad Interdict, reun, poff, pcnincé;
- & fit
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&fitin rebus mobilibus. Gail. de Pignorat. ol 1. 9.5, €5 feq.
Mindan.l.1.c 46.1,7.€ feqq. Quomodo porrodifferai 2 Sea
quefiratione ,item 4 Retentione , de his videantur fupraalle-
g0 DD. cumpriniis Cludius. de Inr. Sequeft ¢. 2. n. 24, €5
mult [¢q9. :

XIV. ' Dividitnr Pignoratio dupliciter. (1.) in eam, qua
interceditinter perfonas immediate Imperio fubjeas, &
(2.) quzinterceditinter fatum Imperii & privatum, feuine
ter mere privatos.

XV. - Mamalii Publicam,banc Privatam dicunt, Vee
rum cum unus {tatus Imperii, in alivm flatum non habeat
imperium /. 4. /7 devecept. arbit. [13.§. 4. f ad St Trebell. €8
wbigne GJ. Mandof: de Inbibit. quaft. 4.%. 3. Vine. de Franch,
decef: 274, Gail. de Arvefs. cap. 4.num. 3. etianfi alteruter di
gnitatis & faculeatis prerogativa excellat, quia plus & mi-
nusnon differunt (pecie. Gailid. /. n.4.nec pignoratio prae
Viacitatione,, caufz cognitione & fententia expediatur , fed
defadto fiat: ideo pignoratio illa publica dici nequit, nif
abufive, quiafc. 2 perfona publica facta fit, & proindenofira
definitio firmo ftat talo,

XVI.  Inea, quzinterceditinter fatus Imperii, Cons
fitutio Imperii de Pignorationibus habetlocum,, cujus re-
quifita examinabimus,

XVIL I Reguifitumelt : ut & pignorator & pigne-
ratus fintimmediate Imperio ubjecti.

XV Suntautem Status Immediati omnes Ele @o.
res & Principes tam Ecclefiaftici quam Seculares, Pralat,
Comites, Barones, Nobiles Franconiz & Sveviz, pie frepe
Reichs-Ritterfehafft in Sronden und Schivaben /v
&libera Impern Civitates , fuperiorem prater Imperatos
£em & Sacrum Romanum Imperium nonrecognofcentes,
aque=

T

e




! tra fuam caufam extendenda. Bidenbach. gueff. N

a quorum Dicaftetiis Provincialibus (eu Judiciis vel fems
per, vel fi fumma de non appellando ipfis refpective cons
ceflo privilegio major fit, & illud excedat,ad (ummum Ime
periitribunal provocaripoteft ; quique ipfirefpective co-
ram Judicibus ordinationis D¢ Autrdge/ & JudicioCa-
merz tam in cavfis eivilibus & Junsdictionem Imperii im-
mediate pertinentibus,perque fingulares ordinationes non
exceptis, quam in caufz fradtz pacis publiczReligiofx; 8
profanxconvcniri queunt, O. C.part. 2.tit, 27, Gail. ib.a,
de P. P, cap.u1.1.5+ Mynf.cent. 5. obferv. 58. Matth. Steph,
de Jurisd. lib.2.p.1. ¢.3.m013. €5 [¢49. Sl

XIX. Verum dubitari & queri poteft, deSerenisfis
ma Ele@orum & Ducum Saxoniz Domo, Ele&oribus
Brandenburgicis , Archiducibus Auftriz , Burgundiz & Loe
tharingiz Ducibus 5 utrum & hi ipfi in Camera Spiren(i,
{nunc Wezlarienfi) vi conftitutionis iftius de Pignoratio.
nibus conveniri queant 5 quod hiajudicio Camerz quoad
Appellationem, & in aliis quibusdam (prout confiat ex
muldis DD, de quibus imprimis videri poteft Knichen, de
Saxon. non provoc. jure vocab. Jus, cap 2.n.29. Petr. Heig,
?- l.qme/l 4:7.31.€5 32, Nolden. de flaz. Nobil..c. 2inum. 140,
Mindan. de Privil. Stot. Imp. Dan, Otwo, de Jur. Publ,¢.23.
Guil.de P. P.lib.v c. 117 6.) pet Privilegium & transactios
nem exemptifint 2 Et Refp. qued non : (1:) ob naturam,
privilegiorum ; quta exemtiones & Privilegia utpotecon-
trajus commune introdua, arg, L jus 6. de LL, funto-
diofa, acproinde etiam frictifim juris, nee producenda
ad confequentiam, a7g. 4 14. - ¢od.l.141. flide R I aut exe

T

obil. 19. ».

2. Koppen. decif: 61.#.11. Nolden. de ffat nobil. cap. 14, 5. 3%

(2.) ob falutis & quietis publica communem caufam, quia
ob
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ob hujusmodipignorarionem Principes & ordines Imperii
fzpiflime ad arma veniunt, & collectis hominibus pacem
Publicam violare (olent. 0. C.part. 2.2it. 22. prin. ibi, Da

Ak . Daf
Ciner den andern Phindet gemeiniglicy alle thatliche

Handlungen/Enporungen und Yuffeubren im Reidy
entfiehenund erfolgen,

XX.  Ethac przcedentia, quod nimir.u_terque tam
pignorator quam pignoratus debeat effe neceffario immes
diacusRoman, Imperii fubditus, usque adeo vera funt, ug
etiamfi quis medistus habeat Privilegium,quod, nullibi,pratera
gnamin Camera lmperiali Spirenft conveniri poffit , tamen ob
id minime gaudeat Conftstutione Pignorationum, neque
adtive neque paffive, 4ut.Decif Cameral, Yerb, Pignorationes,
requifit. 1. fol.261.¢0 quod hzc Cenftitutio pracise requirat
immediatos, per diGtam Ordin. Cam. tit. 22.0.2.& deficien-
tehac qualitate perfonarum , deficiat Jusisdi@io Camerz,
4.4.8.6.damn. inf. Gail, 1. ol 3. 1.2 €5 de Pignor. obf 1.5, 1,
& 2.0l 3.5, 90/ 5. n.3. Etita19. 0&obr. Anno 1591, Manda.

tum ﬁiﬂ"c gaﬂ“amm in canlz %er[:d)ingm,/cam. den AbE
sum Sddnenthal (qui fubditus Moguntini ex privilegio

Czfaris nullibi quam in Camera conveniri poterat) refert.
Rutger. Ruland. intrait. de Commiff.p. 4. 1, 7-Cap.2. 2, 4.
XXL = Verum Major eft controverfia, fi immediate
Imperio fubjectus, bonain alterius territorio poflideat, (ut.
pote caltrum cum territoriouo inalterius provincia fitum)
(ijamin hifce bonis mediatis pignoratio fiat, Q- An Pigno.
ratusinCam, agere, & Mandata (uper Conliitut, de Pigno.
rationib. impetrare poffit ? Arduam hanc quzRionen; alie
<Quando Imperii Deputatis propofitam, & in utramque par-
tem fuifle difputatam , longo ordine cum argumentis pro
Affirmativ, & Negativa facientibus adducit Thomas Maul,
B

eract,
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srall, de Pignor. tit. 3. requif 1. & concludii tandem Ordines
Deputatos Imperii de 1ntricata hac quzftione’ convenire
rion poruiffe, & fic denuo eadem ad Comitia remiflam,
Manl, #bid. Afrmativam cum difinctione tuetur Mindan,
deproc.lib. 1. c. 34. 7. 12 Cumprimis hzc quaftio graviter
difputaraeftin casle Dricnburg/ contr. Pepern/ de qua’
vid, Autor. decif. Cam. requifls fol. 760. Gylm./ib: 1. dec: Cans,
Gail. de drr. tot.cap.6. ¥ erum quicquid fir, cum hac quzftio
in Conftitutionibus Imperii exprefse decifa non fit, atque
inter nova dubia rejeca in Receffs Deput. Anno . 1600. §. ¢
Paben ungun fev. dut. dec.Cam verb. ffatus Imperii- Reinck.
Gb v clis.c.10..35. Thom. Mich,de Furisd. conc.58. Viet de
exemt. Imp con 30.hanélitem non faciamus noftram , ¢om
Imperii cgear decifione.
XX~ Deinde Conftitutio hzc perfonarum intuitu
fa&a, ita & a&io quz inde oritur , ex (ingulari hoe privile.
io zltimanda, & pignorator, ut reus utique in Camera’
coram Jadice fuo conveniendus, maxime quoad pun&um
paritionis : de puncto autem Citationis eifi dubitetur ; &°
merita caul® coram Ordinario bonoram judice tratanda
effe videantur 3 cum tamen Conflitutio {peciale nihil ex~

" preflerit, & pignorator {efe jus pignorand habuiffe & ad-

Hiic habere, ausque pignoratitios a feexercitos’, & pose
feffioriem (uam deducere debeat, hoe mesito in Camerg
fiet, Mynf.r.obf 1z pr. Mind.d' ¢ 34 n.21 ‘Thom. Mich,
de Jurisd. conc. §§ Z:egl.\. Lanafaffu.in limit. n. 29. Viet.
deexemt. Imp coné.30.  Deniquéaccedit obfervantia im-
perii & prajidicia Camere , qua clare demonfirant, non
attenta qualitate bonorum , {ed [olaithmedictate perfonaal
ram conftirution € s effe fandatam. (1.)izcan Z0erMars-
fjalet vorr Pappenbeim/ conr. Jugges/ des Ricdes

meyeys
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Weyers Veefivicung belangend, - (2) i canf Reys
naw corz. Hermn H. B, pon Daumgarten. (3.) Jdyg
und Midyelvon der Hopa/ Sebriidere/ cont, Hergog
von Bilich &5 conforten. (4.) incanfa ROVenhaufen conz,

“ABaideckifche Vormtindere. Meichln, o, 1. decif 32. 1.1,
Aut. decif Cam. verb. pignoratio, req.1 f. 200. & werb, Excea
Dtionss fol. 1o,

XXIII. Hacautem qualitas, quod utraque videl.
pars immediate fubfitImperio , neceffario in Supplicatione
narranda & alleganda eft: adeo ut fepius difputatumin Ca-
mera, inprimis A1no 1586. in caul. Comitis ab ,@obm(oe/
cont. Marchionem Brandeb. anneceffarium it ; ur fupplicans
Immedietatemin [pecie narrare, & finotoria it allepare debeat,

" Dicentibus quibusdamyneceffariumid efle, cum (it qualie
tas fundans JurisdiGionem Camerz, caque omifla procefe
fus denegandos: nec diftinguete Conftitutionem , an noto-
rium hoc fit vel non,  Notorietas enim licet relevet ab
onere probandinon tamen eam aballegando relevare, Et
ita Dominos in Senatu inter (e confenfifle, eamque opini-
onem communiter in Camera obfervari, Afferentibus
aliisdiverfa hocincafu prajudicia,  Aliis conera affirman.

]

tibus fefe hecnunquamoblervafle , @d werden die Pars

theyen nuy damit auffgebalten / fed fufficere,, 6 notorie
conftet partes Imperio immediate fubje®as, & JurisdiQio.
nem fundatamefle : Dominosetiam , concurrentibusre.
liquis qualitatibus, proceflus decrevifle. Gylm, Symph. tom,
Lp.1.t 4 f-310.65 f.355. Mindan. 4.¢.34.7:3.

YIV. Nontantumautem {bonomine, fed etiam
profuintereffe ,non veroratione interefie privati yproceffits
in Camera obtineripoffunt- - Licetenim lemperintereffc via
deatur, Vafallos, cives , & fubditos habere locupletes pro-
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pter {ervitia preftanda, & fru&tus JurisdiGtionis y veQtigalia,
tributa aliaque munera publica. 7. F.21. €5 2, Feud. 26. & 28.
Junct.L18.cum [tqq. de oper. libert. Mynf: 4. obf_ g1 Nov. &,
prefat. § 1.0.1.8§.20. e quaflion. l.1.8.3. L1a.de munerib. &5
bonor. Gail.2 obf 52 €9 53.bona tamenilla privata funt. Go-
den. conf 30.7 4 € 5+ & Ratus ratione fecundarii iftiusin-
tere(fe ine mandaro expreflo agere non poterunt. ¢. autbo-
ritate deprivileg.ind. Gail. 1. obf125. 5. 1.&5 de Arreft. ¢ 5.7,
3.674. lIdeorecteinCamera proceflus denegantur, Gail.
de Pignor. obf.6.7.13. & 14. Mindan. d.c.34.n.20.

XXV. Quando vero prarer damnum pignorati prie
vatum , fimul etiam Statui pro fuo (ubdito, Seniori pro Va-
fallo , Proprictario pro Ufufru@uario, vel Civitati Imperia-
1i, pro fuocive prxjudicaretur, & ficeorum fimul intere(-
fet Pignorationem in territorio cujusquenon effe factam,
tunc Dominus fupplicare & proceflus ex Conftitutione ob-
tinere poteft ; quia Vafallus, Civis, fubditus, &c. nonofs
fenditur principaliter, arg. ¢. cum fuper 17, deve judic. arg. [,
fape ,6;.1f eod.  Sed ipfe Dominus, (enior. &c. per talem
pignorationem turbari, injuria affici, a7g §. férvis. ibique
Schueidvv €5 comm:. DD, Inft deinjur Litem 15 § fi quis.3s.
65§, item. 48.ff eod. & in effe@Gu pignorari videtur.arg /1.
§. quod fervus. [f' de vi & vi arm. Bart.inl. fin. ibigueApoftill,
lit. Cff. de injur. Innocent. inc, dilecti, extr. de dppellat. Imo
&iple Vafallus, fubditus , &c. propter fuum intereffe ina
cum domino tali cafu in Camera reQ®e agit, propter conti-
nentiam caufz, {eu vinculum connexitatis caufarum , quo
efficitur, utincapax gaudeat bencficio capacis, & fubditus
ex perfonalomini confequatur, quod ex foaobtinere haud
potelt. arg c.pertuas. 9. de arbitr. c. antoritate. 7. ver( licet,
de concelf. pratend, in 6. 3. [ qua res pignor.arg. L g.ibique

jﬂﬁﬂ.
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Fafon-n.50.65 [éq. C.accollar, WUw & alias privilegium mi.
noris quoad reftitutionem prodeftinterdum ejus conforti
majori. L 10. inpr ff. quemad [erV. amitt.ibigue Bare €5 Bald,
inl,un.n.3. C.fiincommun. ead. canf.€5°c. & [ocius incapax,
jure focieratis commodum legati per focium capacem per.
cipit./.29. ff- deliberat.leg. Schurff cent 3 conf 94 » 4 infin,
& n.5. Gail.de Pignor.olfery 6.%'1.2.65 12,65 lib. 1. obf 125,
Mndan. lib. 1.de proc. extr.cap 34.§.7.7um.19.& 20 Oth,
Meland. part.z proceff. Camer concl is & [eqq p- 348.

XXVI. Quia vero Collegia , five Capitula z\{zzjomm’

[five Cathedralium Ecclefiarnm, vz und Bifchoffliche

Dombfliffter/in Germania multa ubique pofliientbona

- temporalia, Dominia, & caftra cuwm fuis perrinentiis & o= .

mnimoda Jurisdi®tione temporali, it affer weltlidyer
Dbt‘igfeit/ober%}clﬂigfeit/ nonimmerito dubian, &
hoc loco quari foler : utrum & hac capitula proprer pi-
gnorationem a&tivam vel paffivam in Camera immediate,
& ftat min primainftantiavi Conflitut. dé P gnorationibus
conveniri &_agerc queant ? Ubidiftingvendum,interCol-
legia Canomcqrum libera, qua ex fingulari privilegio im-
mediate Czfari & Imperio in temporalbus fiint fubje&ta
Diefreye Kapferliche Stifftefepn/ ur Colleginm Cano-
nicorum Bruxcllz, in Pravrheim / Len Burfchet pro-
pe Aquisgranium, & collegium in Yvnuell prope €aars
briicfen/ &interea, guetaliation funt.  Q.o0ad illa Con.
ft:tut, Pignorat, omnino habeclscum , & propter pignora-
tionem fa&am tam a&tive quam paffive in Camer, convenia
ri &agere pofflunt,eo quod fintimmediara, & quoad tema
poralia, przrer Imperatorem, nullum recognofcant fupe.
riorem. O C.#i¢,22.p2g- 2. Hiac Pignorationis proce(Tiss
decreti i canfa Collegu Durldyet / cone, Aquisgranenfes, &
: B 3
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ancanf Decani&s CapituliWynuell. contr. ComitenmSSohans
aNaffaws . dwnods iin Fan. Gal.1.obf:30.%.9.65 de Pi-
gnor.ob( 7.2, 6 OthiMeland.p.2.ProcefiCam. concl.y. p.347.
XXVIL  Quead bec videndum, utrum Capitulum
quadam dominia vel feuda immediate ab Imperio depen:
dentia, necalieno territorio {ubjeda habeany, & recognos
fcar, an vero nan Prioricafiz itidem, five alium immediatum
novi juris acquirendi gratia pignorat, {ive ab alio pignoras
tur,agere & conveniri poteftin Camera, & hujus Jurisdi.
Gioutroque caflu tam a&ive quam paffive fundatur 5 o
guodrationeiftius dominii, vel feudi immediate fubjiciatur
Capitulum JurisdiGioniImperatoris, & non tam perfonz,
quamresiplz injudicium trahantur. arg. ¢, zimis.z0. de jurc-
Jurd ed €5 4.§. 5. [ fin. reg. Covarr. pract. qusfl. c. 35. cuwe
feg- Q:h. Mrland. p. 2. proceff. Cam, cone, 6.p. 346, Poflerior
vero ¢afz Conflitutio Pignorationis nonhebetlocum, cum
rationeillorum Feudorum Capitulum ficalterius ffatus Ju.
risdictioni fubjetum. Quemadmod. Czfarea Majeflas ta=
lia feuda etiam in Ducatu Brun{vicen(i, aliisque inlacis per
Vafallos poffider, . Quodfitamen Cafarea Majeftas vel fo-
la, vel cum Capitelo ex hac Conftitutioneageret, proceflus

decernendi eflent ut 2, 24, diximus,
XXVIIL. Porroconfiderandum,num pignoratio fiat
[fede Epifiopalivacante , anwers non. o cafiscom omnis Ju-
risdid o&Jusadmmiftrandi devolvatur ad Capitulume.enm
alim 14. de Majarit €5 obed. ¢ un.eod.in. 6.c. ad abolendums
9.in pr. 1bi : wel Clericiipfi fedevacante , de baret. mento &
propterfus reprafentationisfuperConflirut.pignorat.agere
& conveniri, imo judicid cozotum ram 2 &ive , quam pafiive
prorelaxatione captivorum & pignoram cum novo eleto
Przlato,modo fadum Capituhi ratum habeat, continuari
poterit,
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poterit,quia rati habito retrotrahitur, &in hac materia misng

dato-zquiparatur Rece(f; Ravi:b. de Anno 94. §. wann ficy:
auch. arg L1 § 1. devi €5 Viarm.arg L5z, § 2 deR 12
Gail. off 7. . 5. Mindan, /b, 1. ¢34.5 10: . 22.Otho. Meland.:
d.tr.cond.y p.346.Hocverd cafpvidendum, 4n Capitul. bos

na (int cum Epifcopo comftitinia , & isfimul habeat eorum
adminiftrationem ; anvero fint'diftréta, Capitolunia; ples
namin iishabearadminifirationemy Priors cafiey & Epifcoa

pusfolus, rg. ¢, edoceri 21, infin. de #efiripr. & vha cum eg

etiamCapitulum propter pignorationem mCamerain pria

ma inftantia fatim agere potefi,perrariones s/ i adduéass

Gail. 408/ 7.n.3. Pofferiori, fi fiatpighioratiojudexordina.
rius & conm petens adiri debet; quia capitulum hoc cafivion
cft fatus Imperii, nec fubelt immediare Imperio ; (ed fuo:
Archiepifcopo, vel Epifcopo, vel etiam Laico , firesin ¢jus
territorio fita fir, propter quam pignoratio fs&a dicitur, arg.
cicaterum.§. de Iudjc.arp. c. extransuiffa.6 c.verum. 7. €5 8
2.4z fort. compes. arg ¢ g, §. verum de Statn. Regul kv arg. 1,
fin. C. ubiinvem 463, Gal.de Pign d.obf07. 1.2, €58, € lib. 1.
05/‘1’7”-.3" & feq9 Mynfin. cens. 1. 0bf:22.5.2.& 5. Maul, de
Pignor. tit. 3. requif 1.

XXIX. Suntprzterea aliz qualtionés. Anvidel, 72
fallas & Ufifrictnavins fuper Conflit. Pignorar agere pofs
fint? Anitem Civitas Imperial. pro (o interefle pro-cive (uo
fupplicare, & agere poffir, contra perlonam immediate
Imperio (ubje&am fuper Confhit.Pignorationis? Quas quis
demquzftiones digire 24 5. {altem arigifle fi fciar. videgs:
dehiscuivolype est ,Mau). d. tr de Pign. tit 3. 7eg. 1. Gail, de
I:z;qn 06(.6. Sed Q. Anlocatorpro Conduclore pofiit ex capite
Pignoranionisagere ycafu tali: Snimmediatus jus pafcendiy
velaliud fimule nimis forte remowm locaverit fuis vicinis’,

‘ &hi
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&hiinjure illo pignorentur, cum non:fint fubditi pignos
rantium 2 Hze quafio cum aliguandein Cam.inciderer,
necnarraretur cuinam faciendaeffecreftitutio , dengatifune
proceflus , i canfa Dev Stavt Wl cone. Rechberg. 10
Nov. Anns1590. Dominitdmen putaveruat, fi fibireftitu-
tionem fiery peterent:; cumy, conductores nomine eorum
poffideant; & fic Ulmenles tencantur.illis adinteree , ipfi-
que turbentuf, facile decerni pofleMandatum. . uz decif.
Cam.verb.mandat. Pignorat, ver( quando fupplicantes. £ 13,
Schyvan. o6/ pract.Camer. lib.1.c, 76,  Et quidemmeritoper
rationes th.as. allat, -

XXX. Quanquam autem uti dictum, immedietas—

perfonard ad fundandam Jurisdi&ionem Camerz requiri-
tur,nontamen perindcimmcdictas‘rationc fadti requiritur.
Ideo nontantum ipfiStatus Imperii, (ed etiamalii ipforum
pomine, puta Prefedi , Officiales ; Eamilia, vel Procurato.
res bonorum, vulgo Die Bogte; Wedger und Fovfier
pignorare poffunt. :

XXXI. I Reguifitum tameneft, utnarret pignoras
tus, quod pignerans vel ipfe, velalivsipfiusjuffu,, vel com
ipfius confenfu pignus acceperit. O.'C. . 22,p.2. ibi. Durh
fich felbft obev die feinen/ & ibi: da cines Hoevm oder
Obrigteit Diener oder Befebldhaber einen pfandet.
Rece(f. Ratish. de dnno 9 4. Minden.d. lib.1. 3. m. 1, B fiK.
Matth. Steph. lib. 2.de Iurisd. p.1. ¢. 3.1, 129.€5 136.quia quod
quis peralium facit, per (eiplum fecifle intelligirur. / 152, §.
I.deR.I1.180.eod.c. gifacit. 72. abigue Peck. de R, 1. in. 6,
Gail. de Pignor. Obf: 5, 1.1, qui enim mandarhominem oca
eidi, pro homicidatenctur. 15, §.1.44 L. Corn. de Sic. L. u. .
17.§. 7. deinjur, & dejeciffe viderur, qui mandavit vel juie;
{it, uraliquid dejiceretur: parvienim referri vifum eft, fuis

manibus

|
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manibus quis dejiciat, an per aligm. /LS. de rece[fz‘nﬁ”,]f_‘
de Vi €5 viarm. . 52§ L fede R. Larg L fipater. 12, 7 que
9 fraund, cred Menoch.ded 1, 9. caf353. %3, Ita turbafle
alium & in jure fuo pignorafls ille dicitur , qui juffit vel
mandavitutaliquis pignoraretur, & parvirefert,an Domi.
nus {uis manibus ;an per Prgfedtom vel alium ob contro.
verfumaliquod jus perfonam vel remaliam ceperit vel aba
duxerit. I

XXXII. ‘Omninoautemneceflumeft, utid (1.) f.
atcum coxfénfz Domini: qui colhgi_ por§f_1,p4r{im EX 7an-
dato ; w/gx/mﬁ yquando familiz bz Titium pignorare exs
preflis verbis mandar, Matth. Steph, 4¢ Furisd p.v.c.3.m. 136,
weltacity , quando eft prefens,, cam fervus vel familia ipfius
pignorat, nec pignorationeminhibet , tunc namaque tacite
mandare creditar, & talis patientia & {cientia pro manda-
toinJure habetur, Innocent. i c. ex parte Decani, 33.de
vefiript. Mozz, de Mand. ¢. de divif mand. n. 71, Partim
Yeroexratibabitione tupervenienti , {i nimirum fattam a fa-
mxh‘a pignorationem ratam habeat, Matth.Steph. /4. 2, 4
Furisd.p 1.¢.3.2. 136. 0 quod ratihabitio retrotrahatur, &
mandato Zquiparetur, . guoties. . X, depall.c. cumnosy. X,
de his quafiunt a Pralatis. Gal.lib. 1.0b( 47,1z 2 fonn. Tufch. /it
R. concl. 21, Alex. Trentacing. var. refolut. lib, 2. tir. de Prg-
sur.refol.g.m. 1. cum [eqq. ubi multipliciter intelligiv €' limitaz,
(2.) Ucinrem & contempiatione dominiiplivs pignoratio f.
at; hxcduo cnim,x’vlande_:tum ,& comem_platio dominiin.
vicem & conjundtim , in hac Pignorationis materia requi.
runtar,unde {i privata quadam cu.t?idnate &.vmdi&ain rem
fuam tertius pignoret, pignorans l_pfc ob violentiam fuam
€oram Judice compctemecom{cm‘endus propterdefeGum
principalis requifit Conﬁi(gxoms, quodeft, ut utraque

pars
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pars Imperio immediate fubje&afit: nec gravart debet do-
minus, qui nonjuffit. 47,2, 1.§.53.& 15. ff- de Vi €5 i army
Giil, .08/ 5. 7. 2.65"3. Mindan. L1, ¢.34. 7. 5. €5 6. >
YXXII. A% vero Mandatum vel Ratihabitio Domie
il #n fiipplicatione dilertis verbis exprimenda fit, Anfimplicis
ter narrare (ufficiat Dominum per fuos officiales vel famili-
ares pignoraffe,, de eo aliquando dubitatum eft. Nonnulli
pofterius hoc ad obtinendos proceflus {ufficere exiftima-
yunt, etiamfi non adjiciatur , juffu vel ratihabitione domi.
niid fa@um faiffe.  lnter quoscumprimis eft Gail. 4. b/ 5
#. 9.6 Mind. 4.¢.34.72. 116 [éqq. quorum rationes ibi pos-
funtvideri.  Verum in Camera illud obtinet, ut fupplia
cans claris & expreffis verbis exprimere, nec dubitanter
fed affertive narrare debeat, pignorationem jubente vel ra-
tum habente Domino & fuperiore fatam effe, alias pro-
ceflus denegantur hoc modo : Iz canf. Conradsvon H,
cont. den SHeven 8.5 yu o6 conforses - wofeen Suppli-
cantin fpecieyermelben wird / ob dieObrigieit angesos
genePfandung befoblen / oder rasirzir: habve/ foll ges
fdhehen was recht ift /in Confil. 7. Nov. dnpo §1.  Idem
pronunciatam # caxf. Schaden conz. die Abtifing 3u
Budyaiv/ ubi evam hoc fimul additum fuit, femper in
talibus {upplicationibus in fpecie addenda effe nomina Of-
ficialium, qui pignerationem fecerunt,  Praditum re-
quifitum requifiverunt etiam Domini i canf Bifdhoffzu
Wormbg conz. Plal & aliis, referente Gylm. Smph.
tom.1.p.1.tit. 4. fol. 332. Schvvan obf"prat, Cam.98. Huc
pertiner : Si immediatus aliquis per Prafectam fuum pia
gnoratienem fecerit, poteritis, cul pighusablatum elt, vel
utrumque fimul, velimmediatum felum, nonautsm Prz-
fe@um folum, fuper hac Conftitytione convenire,  Jza
: contra
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contra Prafectum [olum denegati Proce(fits ,incanfa 3,@3faf,
fen su Saldenfein/ cone. Plalsgraffen & o Veltin
VOn SchOnberg. 10. Seps. duino 51. dut.decif. Cam, fol. 26,,
Quando vero poftea dominus reprodudis proceffibus fa
mandafle & rauficalle negar, pignorato incumbit probatio,

" eiqueinjungitar,ut doceat prafedtom vel alium fuperioris

voluntate & juffu pignoraffe , eoque non probante manda.
tum tanquam ex falfis narratis impetratum caffatur, & fupa
plicans condemnatur in expenfas. Gail.vd‘e Pign.obf s.n.13,
& 14, Quodipfim multis prejudiciis €5 validis rationibus con.
Jrmat Gylmi. Symph 2.1 p.1. 4 4. fol 359,

XXXIV.  Quod fi Dominus emiffo mandato refti.

tuendzraifacultacem habét , & nonrefltituit, tum mandas-
fe prafumitur, nec alia probatione opus eft.  Quod pro
axiomate traditum, iz Rece/f. Deput. lWormat. Anno 1586, &5°
Confl, Ratisbon. 150.4. Verba bac Sant = Wann fich auch in
Dfandungs-Sadyen sutragen (olf/ Dag cines Herrn
oder Dbrigfeit Diener oder Befehlhaber einen pfins
Det/und von den Parthenen nach eclangtem Mandae
de confenfn el ratibabitione dowsini fgigig und fcharff. 3
Auffyug dev parition,, difpusirer o1iede/ damit viesfal
aud aller gefahrlicher Auffyug verbiitet/ foll e hinfits
vo damit alfogehalten wevden/wofern der Herr oder
Dbrigteitin folhemfall/nadh audgangenenMandas,rei
reftiruende faculiatem Und Selegenheit hatte/ und die re.
Sirutionnicht erfolgen tolte/Dagdud fi oldyereftieutions.
Berioeigerng / die raribabitio, nady eingefiibyter (162
lichen seylo, gtsugfamlich beftheinet fepn foll,
XXXV, Tertinm Requifituss , verfatur circa res pi-
gnoratas. Rerumautem nominenon folum hicintelligun.
tUrRes mobiles inanimata,puta, infirumentam,li gna, currus,

2 pileus,
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pileus, caffes, (ecuris, infigaia, fufpenfa hzdera, Wapen )
DB ein-oderDicriranisjledetiam animatg,8 quidem tam
irrationales veluti jumenta, grex, equus,boves,quam Ratioa
#ales,puta,cives, incolz,fubditi,pignorato vel rationeJurisa
di&ionis,vel ratione officii,vel ratione familiz ubjecti. 47g.
subri.tie. Bon Plandungund Sefangenen /& in nigro,
i - Daeiner en andern pfandet / ihn oderdie feiner
f&bet. 0.C.p.2 Rmﬁ.‘Rati:b. de Anno 94.non VEro pignas
sacori fubje®i. Requiritenim confitutio fubditos alteri=
us captos effe. 0. C. zit. 22, A&toris fc.nonRei. Gail, de Pign.
obf: 13. . 10. Mind, ¢.36. .2 Appellatione Rerum ctiam
veniuntin res commodati, locatz , depofitz, & [imiles a-
liz,in quibus, qui ufomfructam, vel quodaliudjus habet,
ita at interfic ejus non pignorarieas, ne€ requiritur ut Gint
in bonis, (zd'fufficiteas effe mx bonisejus. arg. L 1.§ 22, de
wi bonor, rapt. 0§33 ff deviarm Gail: dePign.obf 4.1 4.

© XXXVI  Siaalic periculum rem pignori captam de-
terioremreddi, aut animalia fame, vel alio medo.confici 5
item (i forfan pignoratusre pignorata, utpote bobus, equis,
yaccis carere non pofﬁt, & fic a pignoratore jufto pretio
redimat, nihilominus res illz in confiderationem veniunt,
quanquam ad {olius pretii reftirntionem agatur. Rece/f” Imp.
de dnno 1566. §. Da audy die Pfand, Mynfl. 3,06.19.6 21
Gail. de Pign,o0flu. Mind, ¢. 36.%.17. ;

XXXV, Quibus fic premifiis; inquirendumjam,

qualis res effe debeat , qua pignori capitnon poffity &fica-
ptafit, ante omata reflitui debeat.« Bt {ciendum , requirk
ut circa Jura, qua pignorans affetat, fi: Reszertiah. e.res
innocens, res alia non litigiofa, die da nid)t frreitig iff,
§. Die Mandara. ibi: DQrestertiadie nicheftreittig ift. &
¢. Recelfs Ratish.de dnnogz, Galide Pign.obf'3.n.§ Denaifs
6 83§16 - XXXVIL




; XXXVIIL "Quz jam Res tertia & innocens proprie
fit, haud levis et dijudicationis. Gylin.in (jmph. p.1.tit. 4.
fr373.9ta ait > Majoribus Dominorum Cameralium voris
in hanc fententiam ituth el < Rem tentiamsameffe , quacia
tra controverfiam , €5 ex ipfiusniet pignorantss confeffione , al-
terius fit , wec ineare jus controverfum 5 Vel ejusden [fruclus
el ufis confiftat s ut poffe fione fuafe utipignorans polfit dicere,
lisdem fere verbis exprimitar'ab Auth. Decife Camer. f 202,
Clock. zom. 1. conf- 6.7, 31.65 32. Maul. zract. de Pignor.tit. 0,
guimultis id exemplis illuflirat, Gail.de Pign obf’3. Roding,
de Furisd. Cam.t.9.n19. Schvvan.olf. pract. Cam.62.5.1.
XXXiX, Muiwz vero exhoc requifiro proveniunt
quzftiones, qua fmaxima ex parte decifzreperiuntur apud
DD. (ufficiat nobis tantum unam atquealteram ; quodres
tertianon in jure controverfo, nec in fructuvelufn confi
ftat, attigiffe. . Quazritor (1.) S jus colle andi., mulGandi,
weligalis; die Sevechtigeit des Stewrens/ Duffen/
Sreveld/ BbuslautﬁmmaImgiofd fint, & pignorans. abse
que moleltanone camen perfonz, ohn cinige Defdhwes
rungoder fI)ct‘ﬁ)im {rantumnec plus auferar, quam quane
tum colieGtz, mulcta ant ve@igalisratione [ibi deberi pre-
tendit : Irem: Sialeerinfignum exercitivmert kmperii cue
ret in[oz'ci wilnera occifi in alterius ternitorio, eorumque
menfuram:{umat, de corpore tamen vel vefhbus nihil aue
ferc: fonhern hat blof die Winden befeben /und ab.
weffen laffen - aud {diche Stid) und Wimdenmatje
#u fich genomimen ¢ urrum habear Confhituio bifce cafi-
bus locum, & mandarum de reflicutions ratione ablatorum
impetrari poffic? R:fp. quod non.: . Fictum enim illud
Pro mMero juris exercitio & turbavone aitimandum. Receffs
Imper § daandyeing, dednno1600. Mind. ¢.36. 7.2 dut.
decif’.Cam. fols 210, C & XL.Sin




——

%

% tu) %

XL. Sinvere fupplicatus,obdelictud extra territo-
¥ium ipfius commiffum fupplicantis fubditum ,ad jus eos
mul@andi acquirendum, incarcerem conjiciat, & mul&a
extorta, licetante impetrationem ‘Mandati, & ablque di=
fpendio,0bie ange[tnflﬁ/cum rurfusdimittat, nihilomi.
nus locus eft Conititutioniy & mandatum de Refiitutions
ablate, mul&z, 0es abgepfandeien Freveld oder Buffen
decerni folet. §. foannzivifchen/ver/ va fichy abey.Rec Dew
put. SpirsdeA1600. Hinc enim perfonz gravamen principas
hrerattenditur, czteraque pro accefforns illius zftimantur,
& perinde eft; acfi absque caufarelaxatus non effet : cum
mul&aipfiper carcerem ,acujus(qualoreife exfolvere coa-
&uselt, fitextorta : Schvvarm. de Proc. Cams. lib.1.c.rzim. 14,
‘Mind. de Proc.exz. lib.1.¢.36.8.10.€5°§.13. ».15. ubi habet pree-
judicium razione der abgenomimenenStichmaffe/ in cane
[ Levthyeim conr. WiwbULG/ guens vide.

XLL " Quando Jus Patronatus controvertitur,& c/z-
ves templi ablat, tunc Proceffus fuper pignoratione decer-
nuntur, & claves pro retértia habentur. Jt2 decreti Proceffss
incan/Sdyenck cons, ‘pfa[ggmﬂ’cn.‘]}. L. 1. Dec. dnmo g2,
dut. Dectf} Cam. f. 265,11 fine.

XLiL  Nonnulli omnempredans venationis y aucupis
& pifcationis proretertiahabuere, cum tamen fic fru&us ju-
ris venandi £ 9. §. 5.4 Gr de ufufr. Gylm, fymp.to.2.p. 2. f 1734
#.1,Schvvan.c.12.». 8. Sed male, cum diftinguendum fit,
an pignoratus feras vel pifcesjam ceperit & abftulerit, tum
¢nim habentur proretertia,nonpro fructa feu parterei li
tigiofx zftimantur, & proceflus decernuntur. Receff.de Anne

. 1600. §. weitey ift auch. Denaif. c.183.§. 23. . Item, fi fere

& wolucres, pignorentur, qua jam non primuminloce con-
troverfo cape; fed din alitx ;& illuc deductz, quales di¢

. Locfs
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ﬁodvoge[/babicbt&c.hem: lepores & ferz;inalio quamy,
in contrever(onemore captz; illznamque habentur prore

tertia & innocenti, ‘Iz Proceffusdecreti1sés. incanf/.&Speys
e [ cont. Bpeier. " Aut.decif Cam.fi264. %

XLIL  Ttem,fiobjuscantroverfimpinfendi,vel cerea
Yifiam coquendi yvel calceos conficiends ,1n-pago quodam fub«
dito, panes, dolia vel vacuavel cerevifia plena, vel inftru.
menta braxatoria, vel calcei auferantur, anne hac habenda
proretertia? Quod Affirmative refolvitur, cur fintres pri-
vatorum, = Quod enim fubditus habet , non poteft contis
nuo domini dici ;' nequeipfi panes,vel cerevifiapoflunt di-
ci fru@usjuris pinfendi vel coquendi, quia fructuum pro-
prietas ad dominum (pe@at, qued hicfecuseft. ;ldeopro-
ceff inbac canfa decreti, 20. Apr. Anno §8. Gylm. Symph.¢.1.p.
L2it. 4.fo!.349.S hyvan. 103, Maul 2. de Pign. it. .

XLIV. - Quando veroparzim restertia, partim litigio-
Jafimul pignoratur , puta quadniga five currus, & equi na
cumlitigiofis lignisabducuntur, feparatio rei litigiofiz a re
tertiainflitui debet, & quoad hanc faltern Mandatum fuper
Conﬁltuuo_ne Impetrari poteft, alterum refervandem ad
punctum Citations<.§ da aber.i4i. Fagen und Perde
mit dem Areitigen Holge hinweafiihret &e.vaf dieMan-
datade reflituend: QUCin adrem guatenus esl ves teviia €5 in=
wocens Verfianden s panko poft - Sonderndas Stveits
tige/ von den Unfiveitigen untevftheiden  und alluin
deshalben parivieyerden (oll, Recef] Ratish.de dnnossyg,
Mind £ 1,6.36.§ 3.66 5.2 5. Denailc1gs §e 20, dur, decife
Cam. f 262 Hocenim eft proprium pignorationis, ut ali-
udproalio, & resalienapro litigiofa capiatur, ic¢ Rece(fude
Annogg. Quodaliasomn: Jure prohibiram, per Nov. 52. ¢. 1.
Auth. [ed omnino.C. e yxor promar.c-aeinjur,in 6, duth. ba=

: bitas
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82C. me i, pro padriliroCeat mulliexvican tum y quod ne
mo proprmau:horita'retjusﬁbi dicere, necde vindicare de-
beat 5 quod (i fecerit; puniatar. Aexsat. figuod mes. canf L,
sullus. C. de Fudeis. Specul.late.tit. dealtorin. s5. Undenon
mirum; cum contranaturalem legum prohibitipriem tales
pignorationes fiant, quod ffatim finewdlacanf®cognirione,
& ab executione Judex incipere;, & fine Claufyla refiiturio
mandari poflit, Maxime cum hac resinter Status Imperiiy
omnis generis tumultus, feditiones & rixas facile excitare
poflet. ; 9 : ;
XLV. ' Aliter fe res habet, quando res controverfa
ablata, hocenim cafu, reftitutio absque can(@ cognitiene
dejure njunginon poteft; cumin dicta Conflitutione Pi-
gnoratitia Interdict. retin. poflef. ventilentar, ubi uterque
contendit, e effe in poffefﬁonc, quo cafu (i alter ura;
tur fua poflefione , recipiat fructus vel decimas con-
troverfas,” non ftatim ad petitionem alterins , idem jus
& “eandem pofleflionem pratendentis, fine Claufula
absque ulla caufz cogpitione eidem mandari poteft, uteos«
dem fru@us vel decimas fupplicanti reftituat, ne talis fua
polle(fione eoipfo fine caufz cognitiove deflitvatur, &ab
executione ‘contra Qrdinationem, & jus commune pro-
ceffusinitinmfumat 0. C.p.2. 2it, 23. . 1. Code exec. vei juds
Dd.inlise§ 10. ff denov.op. nunt.l.58. [ dere judic l. 4. Co
de fen. &5 interl. omn.judic. - Accurateigitur diftingv. inter
Retn tertiam, & €am de qualitigatur, hoc enim nificrer,
confunderetur punctus Citationis & Paritionis, qui funt
feparati.  Paritionis punctus prafupponit faGum iplo jure
prohibitum, quale eft hicablatio reitertiz, quaabiplare
controverfafeparatur ipfismet verbis conftirutionis, iraut
a praceproincipi poffit fine Claufula Jutificatoria, ~ Ciza-
tionts
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tonis autem relpicit, quod vere controverfumeeft, inquo,
nihil pofflumus inaudita alterna parte definire, pertinensad
Interditum retinendz, ubialtiorindagatio de controvera
fahincindepofleffione verfatur. ¢, 1. 4e cas(f. poflLes’ prop. &.
queftatuuntar adverfus abfentem non contumacem »ipfo
jurenon valent; 4 eague.C.quomods &5 quands Judex. In
dubiis enim [ufficit qued fe fiftat Reus,in manifefis requi-
riturante omnia f(atisfd&io. ¢. ex parte. X. de verd. fign. &
caufa mendica dicitur,{ialiqua parte non citata,nec percon.
tamaciamablente aliquid fiat, Jacob. de Aren.deprac. judic,
#%.5. allegans !, landabile. C.de adv. diver( judicum. Porro n
Faritionis pun&o, Q_dn quid factum fit ? & nulla exceptio
admittitur, nifi fub & obreptionis, qua verfatur circa ftatum
controves(iz, quem Rhetores Conje@uralem vocant, In
puncto denique Citationis Q. nJure faum 2 & implicitam
habet Juris difceptationem , quem Rhetores Statum Judici.
alemvocant , & infinitas continet exceptiones, qua caufz
‘cognitionem ordinariam requirant, necvia Mandati S, =,
expediri poffunt, nec debent. L.9.§ 1.1 de Off: Procenf; Mul-
tisde his Gail. 1.0/ 145. 652, 0bf 147 1.1.65 2,

XLVL, Verum quando inter duos Principes vel Do-
minosimmediate Imperio ubje@os de Furisdictione, 1ibeg
der Obrig-Hevelich-und Seredytigteit/vel deiplis etiam
fubditis,five perfonis Jurisdictioni hitigiofe f‘ubjc&is COMNae
'tendif“r’ & fubditiutrique Principi v;l Donpno litigan[ib
&illi camprimis, ad quem Jurisdidio pertinet, debitam
obedientiam praftare funt parati, quiajus inter Principes
controver(um ad (ubdiros nihilattinet, & absque fug ¢yl
pa,ab uno velaltero Principe aut Domino invincula con.
jiciuntur, hoc requifitom de perfonatertia nonadeo pre.
cife & ftricte attenditur, fcdglandatum ex Conflitutione

fuper

Ty
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fuper Pignotatione d?ﬁmitur, etiamf(i fint illiipfifubditi,
déquibus liigatur. Receff. Imp. dnnoisg4. Denaillc.283. .
i3 Mind.c.30.8.8. dut. decif. Cam.requi. 3. f:260, Quia
fubditi hoc cafu funt innocentes , & nihil eis imputari pot-
¢ft; quod Dominus cum vicino fuo de JurisdiGtione obftis
nidte contendat , & propterea alterius odjo pragravarinon
debeant, c. f Epifcopun. 13.16. qua 6. 1. 33.§. 1. C. deinaff. tefl.
¢ no debet. 22.de R. 1. Gail.de Pign.obfi3.n.8. Ha&enus
sutem di&a ébtinent, {i fubditi pignerationi caufam non
prabuerint. d. Receff. de Anmog4. Denailic.183. .18 Mauls
de Pign. tit. 0.req. 4. Prajudicavid,ap. Gylm. ¢it. 4.f 3700
Mynl, 11, 0bf: cent. 2,6 re[ponf. 26.
7XLVIL Qhamyisv. utantea didtum,pignoratio confifta
in'Captione & Abductione pignoris, h. e. ut pignorator pi-
gnus caprum fecumauferat, feu abducat, & fi perfona fit;
cam domi detineat, velin carcerem cenjiciat, i res aut anis
ial, idincludat. 7g. tit. 22.ibi - Die Plandung wicder
3u geben/und die Scfangenen lof sulafien. pars. 2. 0.C
Fit tamen interdum, ut pignoratores nihil fecumabducant,
fed propter controverfum jus aucupii, reziapifcatoria vel as
viaria confindantur , vel propter juslitigiofum venandi, ¢4«
Yes venatorii occidantur : vel propter dubium jus pafcens
di, pecora inflamenant limofam paludem figentur , ita ut
inde pereant ; vel fruges in agro conculcentur , aut feenumin
flumen conjiciatar, famuli & (ervi verberentur , vulnerens
#ur.  Quo cafu nihilominus Conflitutioni Pignorationis
locus el , & Mandata decernuntur,  Licet enim hiscafic
busin verba Conflitutionis non peccetur, taren mens e
jusdem fraudulentaintentione offendicur. §. €4 ift auch:
Per( AN VAN, Rece([ Deput, Spir, Annor6oo,  Cum et«
jam ¢o modo resindubitate mea,mihi auferatur , velinutia
lis
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lisreddatur , & pariafinc contralegem, & in frandam legis
aliquid facere.47g. L. 29. cum feq. [ de LL. & idem), rem auf.
ferre, & inutilem fa&tam reddere. £.3. §. 1. commodati Mind.
¢.36m.11.  Gail.dePig. obf 9.n,1. Denaif c.183. §. 31. Gylm.s,
2.p.2. fa7s.m. 2. 8chyvanm. o/ pract.cam.£8. Hinc Manda.
Tam 4n#01578.26. 06206, Super Conflicunone contra Co-
mitem Octingenfem , qui quarendo novi juris gratia do-
mos civinm quorundam oppidi Ordligenfis irrupiffet, &
dolia, utvinum omne efflueret, percutiiffer, Dag er den
Weinfafferndie Boden aufge(hlogen/ decretum, dem
in maﬁfpammglberg. cont. Dctmgm [ in. Jan. dnno §§.
Leutfhincifters cons Rotenbusrg. 19. Decembr. 4nno go.
Mind.c.36, ,10. dut. decif-Camer. fi14. & féq, '

XLVIIL,  Sifuperficiesaliqua, velres foloinfixa; puta
paeﬁbulum ».domuncula, qlg ¢in Hochgerichee/ %096(’
butte/ober Bollhduflein/ vel fepes evellatur, vel aliua -
mileguid deflruatur ,vel ex(cindatur :item fi propter jus vis
huts vel cereviliam vendendi fifpenfa bedera , vel propter
controverfiam fuper jure aliquo fuperioritatis, in caftro
quodaalreralreri affixainfignia corrumpat vel extinguat: tung
diﬁingv.:Az/t enim hedera & infignia dejeda,fepes&fimiles
manent integrayaut perifia dejetionem franpuntur corrum.
puntur, Prieri czz[u,eoeiuod fupplicanti de fuo nihil abfit,(ed
deje@afacilein prifiinum locum reftitui poffint,;mandatum
denegatur, & hoc faGum pro meraturbatione habetur, Re.
ceff, Deput, Spir- de dnno 1600, Denail, . 183. Schvv:m. proc. C,
.1 c,12.2,25. Gylm. 2.2, . 2. 1174, Pofteriori mode Mandas
ta$S. C. obtineri poflunt,quatenuszes zftimationem admit-
thy, licet exigni &5 wilifSimi (it preti. d. Rece[[. de Anno 1600, €8
Aaptecitat. Qg/amvis dut. decif. Cameral. Mandato obremvi-
lifimam fuiffe calfata,multis prejudiciis, afirmet. - 216,

D2 - “ XLIX,
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'CLIX. 17. Requifitum eftut pignoratus fitin poffe/-
fione ,vel quafiiftius Juris, vel loci in quo, vel cujus refpe«
“Gtu pignoratio fit. Rec. Ratish. de Anro1594. Nam Conftitu-
sio hzc locum habet, in Interdio poflcffionis retinend# ,
quando unus poffidet, alter turbat,vel quando alteruterliti=
gantium (e magis quamalterum poffidere contendit. Gail.
%, 0. 8.7,2.65 tr.de Pign.obf.3.in.pr. Sufficitautém ut pigno-
ratusjusaliquod pafcendi, venandi &c. velan totum poffi-
deat,vel pro certa parte, vel proindivifo, necopus eft,utfie
mul habeat dominium rei. 27g. A 1. §.7. ff. wipofiid. Gail. de
Pign.ob.3 ns. Interdictum Retinendz enim requirit tantum
pollefionem.d /1807 d.. Menoch. rez. poff. rem.3. 7,208
& mult. [¢q9.Bach., ad Treuntl.vol.2. difp. 25.2h. 4 lit. A ni
ideoque clamyvel palam dejeGus velfpoliatus eft ,proceflus
fuper pignorationenon impetrabit. 41, 4. /- #ti. poffi /1. §e
24, de0i& viarm.l.3.8.3.4.6.8.1. de acq. poff. Perinde au-
tem eft quomodo poffideat, ive Civiliter animo dominii.
120.§. 1. denox.acd. 1.15.5.33. dedamn.inf. L.1.8. 2. wntipoffids
Sive Naturaliter , nonanimo dominii , fed alio jure fibi ha-
bendireiinfittat, £13.5. 2. depubl.in rem alt.l 15.§. 4. de pre=
car.julte velinjufte, modo nenabipfo adverfario pignora-
tore clam , viaut precario poffideat , has enim pofleffiones
non debere proficere palam eft. /2. pr. & ult. wripoffid. 1mo
juris interpretatione non poffidet. L22. de'acq. poff ibigue
Gothof.inzot. b.t. Gail.de Pignor.obf:3.#.6. Menoch. rety
_ poff-rem.3.n.103. & [¢q9. : -
L. Praterea non fufficit, poffeffionem vel quafi ex
parte pignorati, eamque in {upplicatione allegare, fed &
V. requiritur , ut in fupplicationeallegetur, quod pignora-
tor pofleffionem controverfam facere, & jus aliquod #o-
wui [ibi ulurpare conetur, quodque %07 jurés intuits pie
gno-
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gnorationem fecerit.  Ecnifijuris novi gratiapignoret,pia
gnoratio non eft dicenda; fed potius fimplex turbatio , aut
fpolium. Mind:/i1.¢.35.5. 8.7 10. Gail. de Pign. ¢. 3.1 7.
Aut, dec. Cam. f 256, ~ Hinc fidiverfimoda fitpoflefio vel
ufus alicujus juris, puta, i unus habeatdominium, alter
venandi jus, tertius pafcendi, quartus lignandi, iftt benefis
cium Conftitutionis competit, quifui juris rcfpe&u.turba.
tur./.1.§ 8. utipoffid, Sivero,dumaliquiscontratelignan.
dijus captis pignorib. querit, & juri meo pafcendifimul ofe
ficit : quia jus, cujus refpectu fit turbatio, nonegofedtu
poflides, tuex conftitutioneages, falvatamen mihia&tione
turbatz polfesionis. Mind. & 35.#. 4. Gail. de Pign. 04,1,
#.2.  Huc pertinet quaftio ¢ A pignoratione fatainre
vellocoaliqguo communi, fundata (it Conftitutio.? de bac
wideat, Clock. tom. v. conf. 27. n.59. Mynl.3.06( 20, Gail.
de Pign. ol 10, pey tor,

'LL* Nec etiam fatiseft, (i fupplicans novi juris quz-
rendi gaufa pignorationem factam generaliter narret, fed
ad obtinendum Mandat. peenale de relaxandis captivis vel
pignorib.refticuendisillud jus in (pecic exprimendum eft,
Receffl Imp, de Anno 1594. §-1oiy wollen auch.  Ratio et
(1.) ut pignorans contra illud (uas defenfiones €o plenius
ac certius inftituere poffit in caufalibus. - Probato enim
iftojure Mandatum caffatar : Si non probatur firmum ile
lud maner, & paritio injungitur. (2.) nefub generalial.
legatione novi juris ufurpati mandata ex hac conftitutione
fraudulenter & inique extrahaprur: Siigitur fupplicans ge.
neraliter tantum narrat Titium pignoraffe yad qua:rcndum
fibi novam Jurisdi&tionem,ad parrata {upplicarignis petiti
procefus e« funt denegati hoc modo : Fofepn Der Sup-
Plicans Do jus, welhes gegentheil auf feinem Eigens

: D 3 Huinb
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i} , thumb fich durh die Pfandung anmaffen twollen auss
| : Driictlich pecificiren torrde/fo [oll alddenn aufferner eve
! fuchen gefchehen wagredtiffs Mind. d.c35.m22, - Qued
| E ipfum multis prajudiciis conficmat Gylmi. £, 1p.1.272. 4./, 283
71 1l 330.357. €5 20m 1,p.L V0L 134 72,32,
i LIl VL. Hujus Conflitutionis Regdifitum ek, ut canfe
\ ; i pignorationis fit Cvilis non Criminalis, (eo maleficiom,
i

quod diferte in conflitutione excipitur,0.C. 2.22.p.2.4i: als
Yeinmalefirz fadhen andgenomimen.  Quz jam fit caufa
Civilis& Criminalisvid.zp.Clar.s fens.§.ult.g.1 Mar fpec.aur.,
“cumnon fit bijus locs. Tu conflitutione noftra eainteliigun.
tur maleficia, que poenam corporis inflictivam habent, &
que alias quoque adCamere Judicium non pertinent. 0. C.
p-2.2i2.28.§ irempach Dembi. in peinlidyen Sachen die
Qeibsftraffe auff jbnentragen, Gal.de Pign.c3.n. 688
ol pr.ta.0bf1.n.27. Mind. ¢, 9-%.13.65 20.€5 237, 7. 4. Mynf,
406 41..  Plane maleficia hic non nimis lateinterpretan-
da efle,ut & crimina ¢ x pertinacia& nequitia commiffa fub.
{ intelligantur,conflat exRece(f, deAnno594. § Aber die Pers
) fobren. bi: fo nidyt ummalefiez, fondern anders Muht
il g i foilfens balbeh, Deli@a igiter ompia in Conflitutione
' pignorationis excepta effe, queadjus gladii five merumime
perinm pertinent,verius eft. Hajus gradus&delitorum fpe-
ties.vid.ap. Matth.Steph.de Jurisd.lib.1.c7.8.9. €10 Obrecht,
idé]urz':d./i.z ¢.8. Reink.dereg.fecl2.chz.c.07..59.65 79.quo
etiam cum aliis mul&am quatenusimponitur pro delidis;
quorum coercitio&animadveriio meri efflmperii,recte res
fert 4. L.n. 6. Mynl. 3:06(43.65 4. 0bf141.83. Mind.fib.1.c.9. 7,
16 €5 [¢g. Hxc tapien procedunt, cum de delicto puniendo;,
non autem de Jurisdi&ione quaritar,  Ia factum in cayf.
Niwemberg conr. Diandenburg, 4z s2. Bomrnégnlz.
Ale
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Walburg, 4nno 66. duz decif: Cam.f: 263, Interduny e
ceptio maleficii non impedit paritionem, fed non obftance
€2 exceptione, illa injun@a fuit i canfC Dentheim, conz,
Ofnabiyd.r Mandar.g. Fali. Anno g2, Vie declaration Deg
Poen abgefchlagen  idquein favorem captivorum &in.
carceratorum. Auz, decif. Cam. f-214. &

LI Occafione hujus Q. hic: 8% guis b delictum
inloco domiciliia domino alterius territorn captus & alio
tradudtus fir,an Jocus (it Conftitutioni? Negar Gail. 04/ 14,
#.5.  Sitamen intentione quarendialicujusijuris fiat, non
putat Mind.dkproc, extr. c.37.7.1. obftare deli®tum:idenim
in fraudem Conflitutionis allegari videri ait. Hinc cum
o 86, 7. Sepr. Comes ab 0henloe, cons, Siorg Jris
OVichy / Marchionem andféurgmﬁ;m pro relaxatione ruftis
ci una cum filio in territorio controverfo captifupplicarer,
narrando, ob (wfpicionem quod facinorofos receptafle,
dag eroerdadytige  frdfflidye eute und Diebe behers
berget/ und Untevfhleiff gegeben haben foli/ referens
deacgare volebat procefius , quiacaufa criminalis effet, re-
liqui Domini contradicebant,, quia hic non de maleficio,
vel ejus poena controverteretur, fed de JurisdiGtione, cuiil-
la inlocolitigio(o compereret,&ideo caufam mere civilem
elle.  Maul.depign., tit.7.

LIV. Przai@is hifce requifitis omnibus probe ob.
fervatis ,ritequein fupplicatione deductis, Proceffiis decers
nitur, qui eft bipartitus : Mandati five Paritionis , € Citatiga
wis,

LV. Mandatiive Paritionis elt ;quando pignoratori
fub certa poena pecuniaria qu pracepro inferta,fine chaufu-
la Juftificatoriaut fadainfinuatione Mandati captivum illia
o & fine fuo fumptu, (ubfolita cautione (efe rurfum, fific
)lel-

S
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jadTcatun fuerit, Gltendi, relaxcr, aur pignora captac veftie
giointegre pleneque reftituat 0. C. part, 2.tit. 22. Gail.de P,
o 81E 3.8chvvan.depro. Cam. lib.v.c. 12. 1. 29. ubi
de cautione de qua agit Ord. Cam. d. L. 34 Auf alte ges
tdpnliche Urphede/notandum eam vepote fubftannale
quoddam, adverfario non poftulante hic non requiri; petis

* ¢am autem praftandam efle,; nuda faltem repromiffioney |
fion exactis pignorib, vel fidejulforibus.  Receff. Deput. de

Annoitoo.

LVL.  Refitutio autem fieri debet plenifiime ; com 0«
i damno expenlis & intere(le, usque adeo ut omiis utis
litatis, quz exreipsanon folum naturaliter 3 velati ex vfw
ipfarum,ad quem deftinate funt , ratio habeatur: ut ficolo-
no equivel boves abdu@i, utitaadtempusararenon potus=
crit, vel vaccz & oves pignoricapt, omneid reftitueudum,
quod pigneratione non facta pignorans haberet, Recef. de
Anmo1600.§. Db alle Schaden. L2235 Lerlfin.§a.de V.S
1.20.de RV L31.deveb.cred21.§.3.de act.empt WV efemb parats

ffde RV.n 7.Plurib. Gailde P obfa7.  Iem absquemera, &

absque vlla exceptione, ohne QBerug/ und ohne einige
Ginrede. §.al8 aucy i 22, dreicul. Recef. dug. Anna 1506,
Et quidem fi pignus eft perlona, absque fumptu & difpene
dioiofius , obne Enfgeld / relaxaric §.4. alg aud. §.das
Wit fich aber, Recef] Dep. Spir. de Ann01600.

LVIL. Porroin reftitutioneetiam Expen/zfolentcons
putari, & omne illud quod pignorato occalione pignoras
tionisabeft, & zftimari poteft, reftituendum : ut {i capti=
vusalimentorum vel carceris nomine quid erogavit : velfi
fqualore carceris ita conficiatur, ut recuperanda fanitatis
ergoin Medicos , Apothecam, aut aliam ob caufam aliquid
impendere necefle habeat; hac omnia omning reftituides

beﬂt,
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bent, alias Mandato péﬁnc parirun?lnéon elt.§.0af afl dags
jenige. Depur, Recef. Spir. de Anno1600. quia refufio expens
farum, et quafi pars mandacz paritionis. §. Damit fich abey.
<ire. fin. dicl. Receff.

LVUL. Deteriorationes pignorum etiam hic atten-
duntur, & i ipfares piguoratadeterior reddita, tunc Judex
rationem habere deber , quanto deterior facta fit,utid reus
fimul reftituar. Recef: dep. Spir. Auno1600.1. 3 [f- de rei vind,
Reftitutio enim in codem ftatu & bonitate, qua fa@a eft ab-
latio, fieri debet, nec res reflituza intelligitur , qua deterior
redditur./. 3.6.1. /. 10. £, 18 § 1/ commod. £y Se3. ff- ad ex,
4.33.§ 0. de folue, Guil. depign. 0b.16.5. 2. ¢5° féq

LIX.  Sipraterrem pignoratam

saliz res in aGu pi=
ghiorationis dezerioratur ; putahomo vel ammal pignorati

vulneratur, velalio quodam damno afficitur, cujus ratione
defuoaliquid expendit, id fimiliter pignerato refarciri de.
bet.d. Receff’de Anno 1600, Sic fifervus hares inftitucus, in
pignoratione, ve] b {qualo
mor@tus, tunc'no-n modo mortui ineunda eft aftimatio,
fed etiam h:rrfdltaus.arg. Las.inpr 44 L. Agril {11 g ad
exhib./,52.§ ﬁ /e"r‘b;y,ﬁ: defurt. IdemeR, fi quis exComz-
dis,aut quadriga, aut ¢xparimularom, una ve] unus pigno-
retur, id quoque compurabitur, quant Propter carentiam
rei pignoratz depretiati {unt, qui fuperfunt, / 22.8.1.1. 23§,
0.ff.ad L, Aquil. Gail. de P.obf 17, M nd,/; deproc, c.36.§.
5.1.20. * Sic utilitas rei pignoratz, & tertiz deteriorat,
Veluti operz hominis pignoran,_qmbusFarui,t autcarituryg
eft, ob faam pignorationemetiam reftituenda e, arg. L1,
§:bacanterm, |, £ [ de bis qui effud. vel dejec.

LX. Quando res pignorasa apud pignorantem 4.
Plins nonextar, & pignoratus quod forte e carerenon po.

tuerir,
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tierit, eamjufto pretio redemit, vel alias ejusdem defide-
sio folutione cert fumma fatisfecerit, agirur hoccafuad
feftitutionem pretii dati, & Mandarum peenale impetras
tur. §.Da aud) Dic Pranvde. Receffe Auguft, dnno 1566. quia
jdloco re: fuccedit. e guo fipr. th, 36. : :
“ LXt ' Rebusveroplant corruptis & deperditis, velas
nimalibus demortuis fame, itidem ejus efftimatio deberur,
§. Db 1ol aus. Receff- de Anno 1600. Mynl cent.3. 06/ 19.
Schyvan. fib.r.c.zomg.  Quod fiinter partes de vera & ju=
fia zRimatione 1ftius rei peremta, &non amplius extantis,
¢onvenirinon poflit 5 ia-odium pignoratorum juramens=
to ngnorati§='*:rﬂ natur , quant illeinlitemjurare volue~
fit. L. . [iquands. C.v7 de vi, e.fin. de bis qui vi metusve cauf.
Eriam ultra verum ref preuum, {i refticuens fucritindolo
vel cotitamacia. a7g. /. 8.1 deinlit. jur.1.6y. . de rei vipds,
In tantum , ut rametli bona pignorata {ubhaltavendira fint,
nihilominus pignoratus admiteatur ad Juramentum, cum
firprafumtio contra fpoliantem, DD, i d L 9. C.unde vi,
Gail. de P. obf 16.7. 8.€5 0bf13.  Er vendere fubhaftanon
eft verura pretium (i mvito pignorato vendanturbona. Bal-
duin.in /. fin. C.fiadver(.fifé. Etira in hoc cafu admiffi fung
ad juramentum pignorati canf. Vinftingen conz. Nafs
fatv, 2. Mandaz. 2, Rithe und 9. Plerde butr. 10 Nov
Auno 1565 Bt in canf: Dranpfdyiveig cone. Braunfhvcig/
Mandati 5. C. 22. abgepfandete fifif RindBich betw
feynd die gepfandete Untevthanen ju Nordtlingen 4
Juramentun 5ugi".;‘:ﬂ'ﬁl. 22, Jan. Anno 94. & preafitto Jura.
mento condemnaroria lata, g. Marz. duno 6y, Pignoran-
tem enim contrajus commune, & Conflitutionem Imperii
rern innocentemn capiendo in dolo effe negarinon potefh.
Gl de P.off( 17,7, Mynk3, obfCip.€5'20. Mind, b 36.
w17,
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#.v7.. Sed neininfinitum jusetur, & quisque fuz affe&io-
ni plus zquo indulgeat, £ 6.7 .zflL._Ez,/tid. /.35.]}? 4dL. A.
guil,  Judex canfa fummarie cognita, E”:n_zcmla quadam
przambuld, pro perfenarnm & rerum qualitate ('umt:nafn
Zflimationis,, ad quam pignoratus jurare debet, exprimit.
Receff. Dep. Spir.de dnpoitoo. azg. !.;..9. 1.0 4.§: z.ﬁ.’de‘mliz‘.
Fur 13,8, 2. ffeadexbio.l. y. C. undevi, ' Nec refere, (i moa
derata a Judice fumma fe nonad z0. florenos usque exten-
dat, quia hoc cafu nihilominus jurari debetinlitem. §. OB
fwolaug. 7 Receff, . Nec juvabit pignoratorem, quod res
cafu fortuito & fine culpa ejus pericrint, & quod eodem
mode erantperitura penes dm}"xinum. per L. 15.8. fon. /fjd‘?
R. V.24 8.0 depsfit.  Sed lufficiatzftimanionem hujus
loci tantum delibaffe , cum accurare hac fint tradita , 2 Gail,
de P, obf 18, Rutger.Rul,decomm.p.1.l. 4.c.24. Gylm. ¢, 1,
P-7-v0L. 7. fi44.651. 2. p.1.vot. 24. 4.1, quo brevitatis fu-
dio meremirto,

LXIL  Ha&enus de iis calibusin quibus pignorator
Mandatis obtemperavyie, uandovero non {atisfecit Man-
dato, ob noa fa&tam'plenifiime reflitutionem & paritio-
nem, arctioraMandaia (ub peena Banni Imperialis pigno-
ratus peterg poteft.  Etlicet pignorans alleget canfas , cur
Mandato parerenonteneatur, regul_aruer nonauditur, quia
Mandatam nullam admittit exceptionem. §. Db fwolin als
len. 4. Recejjr. Dep. Spir. de dn. 1600.\0- C.lit.2z2.p, 2.

LXIll. Verum praxis quotidiana docet admitti non.
nullas exceptiones = (1.) Nullitatis yex defe@n JurisdiGtionis
Camerz ; puta fi cxcipiatur, pignorantem vel pignoratum
nonimmediate [ubje@umImperio, ut fic requifita Confli-
tur, deficiant, de quib. fup. th. 17, Lﬂ{#{- Aut (2.) defectu
Mandati ,veluti i Prafectus vel Officialis pignoravit, & do«

£ -minus
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minus Mandatam Gbi c(f¢ pignoratonem negat. vid, 4. 35,
Aut (3.) (it cafies nuncupatim a Conflitutione exceptus , uti et
caufa Crimwalis { Maleficium, 4e qua aétum 2b. 57. & feqe
Vel(4.) fintfatis pragnantes, & fingulariter moventes ratio
nes, tifftige und bochwichtige Urfachen. § Obwolin
allen, ver/” in welchen dann. Rec. Dep Spir-de Annoib6oo.
Et his cafibus Judex brevem & peremptorium terminum,
ad fuammum quatuor vel quinque menfes pignoratori ad
probandam exceptionem affignare debet, & accurate per-
penderene mahtiose paritio differatur per oppofitam ex-
ceptionem /.18, C. de Appell, Gail.de P. o 14.7.6.

LXIV. Exceptio fub €& Obreptionis in hac materia

Mandato objedta, eademeft quaz Nullitatis, cum omnia
mandata fine Claufula racitam hanc hsbeant conditionem,
fi preces veritate nitantur. ¢. 2. de refiript. & rationelitis pene
dentiz & aliarum rerum impediatur paritio.  [ra aGum
incanf” Bentheim conz. DEnabrud, duno 150416, Aug.
Ant.decif: Cam. f.213. Ejusdem valoris exceprioRei Fudica-
##,quando pro pignorantein eodemloco, contraeundem,
& ejusdem juris gratia femeljudicatum fuic, /. 3. cum fé79. de
except. rei jud. Exceptio enim hacimpedit hitisingrefium,
& a&orem alimine judicii repellit.c. 1. de /2. cont. in 6. /. 6.
[f-de except.reijud, L.2.1. 5. C. dere jud.  Dehis Exceptio-
nib, plunb. agitur apud Gatl, 04/ 14. nuns 2.€5 [égg. Gylm.
[npha t.2. p.t. vot.26. Bach.ad Treutl. vol.2, difp.26.2b. 8,
Jit, C. & Zang.deexcept. part.3.c.10. 7. 2.¢.16. n.52.

LXV. Dec Exceptione Subjectionis Q. An captivum
non effe {ubditum AGoris, fed Reicitan 3 & ideo Confhi-
tutionem pignorationis non habere locum ob defedtum
qualitatisrequifitz, objici poffit a pignoratore ad impedi-
endam paritionem.  Quod negatur, quia requirit altio-

Fom




remindaginem, & concernitmerita caufe principalis, quas
&d pun&um caufalium meritorelervantur. c. 1. defiz. cent, in
6. Tum,quodomnium foret moleftiffimum, 1nvocene
tem captivum tantisper in fqualore carceris detineri,donec
hac quaftio determinaretur. Gail. @k P. 00/ 15.5nm 1 inf;
Mynfcmt.z.oé/.'lo. Hoctamennon proceditnifinotorie
conftet, narratam fubje@ions qualitatem effe falfam. ¢. /-
pereo.detefl.cop.  Velin confeflo, captivum efle fubditum
pignoratoris, quia runc clarum & notoriumeeft Jurisdictis
onem Camerz non efle fundatam,nec mandato parendum,
Loun. C. de confelf. 11,656 ff. eod. Gail. de P. pleniffime obfs
15. 7. 10,

LXVI.  Proceffum Citationis quod attinet, pramit
tendum, exprefse effe conftitutum, quod Mandatis fine
claufulajuftificatoriaad docendum de paritione in termino
prafixo, vel ad videndum fe declarari in paenam C ratio
femperannedi, nec Mandata fine illadecerni debeant. Re-
“ﬂ-‘df Annoxszo §.fernerd fatuiren. Idem repetitutn iz
Rf‘%df Anno §4-§ bcmnad) aber. Denaifll c. 182, §. 4.
Aut deci Cam.Verb. Mandata S. C. fol. 196. Myn. 5. obf. 50.
& 1. 0bf.70. Mind. /.2 ¢ 21215, Formula Mandati & Citatie
onisvidere elt,apud Gylm. Symphup.1 2. 4. fol. 345.

LXVIl. Citarone hacl:gmme m(inuua,; gnoratus
per procuratorem {ufficienter legl[imatum.m LETNING praa
fixo comparer, & Mandatum cum retro ('crlpta nuncii rela.
tione reproducit, parit:onemque doceripetit Denaif, ¢, 130,

A
3 LXVIIL Qyjmf'o jam pignorator comiparet, parie’
tionem per Inftrumentum Publicum, vel per quietandam®
pignorati, aliove documento probare debit; & res eft ex«
Pedita, Guil, e P. ob['13.1,5.€5 0b['16. pr.Schvvanm. deproc,
3 E2 {25
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12.¢.18.7 481 vero contra Mandatim excipit & caufas de
quibus 24..63. & feq. quare parere non iencatur, addudit,
tunc audiendus eff.

LXIX, NonraroyveroReusexceptiones non oppo-

nit, (ed tantum terminum excipiendi petit. i
prater primum in Mandato dicto diem, tempu
prorogaziotermini,ﬁn: fingularibus & relevantibus canfis,
& pro ranone circumftantiarum & difiantia loci,idqug ip
fum uniusalterinsve, vel ad fummum quatuoraut quingue
menfium non datur alias Mandata cum utrobs i
comminationibus eluforia redderentur, & res max!
cuminjuria prafertim capuvorum fieret, fiita in fravden
tempus ulterius callide & fudiole peteretur.

LXX. SiReus intermino plane non comparet, fed
contumaciter {e abfentat, procurator pignorati viva voce
proclamapetere & obtinere pot {t ,utcitarus fine nova ci-
tatione per fententiam Judicialem ip peenam declaretur, &
nilulominas parino Mandatiinjungatur, omnia cum refu-
fione expenfarum & damnorum. Denaifl ¢, 110, §. 6. Gail,
1. Bract obf 15 Schvvan, 0. pro Cam. 124, Mind, /ib, 2.c.24.
Meur.parz.8.  Et fipoft lapfum terminum comparcat, &
forte poenitentia ductus parere velit, adhuc contumaciac-
jus-accufari, & ad paznam 2gi poterit.  Si tamen termino
rite pariturmn non fit, & pignorans juftum alleget impedi-
mentum non parition’s ,audietur. /. 53. $. 2.6 3. de re judic,
Modo probet, {e omni diligentiaufum, & tamen Hludime
pedimentum in caufa fuille, ne praftiterir, quod praftare
tencbatur, & hujusmodi fuiffe , ut removeri minime potti=
efit.. Menoch. dearb. j'/:d. quaft. caf ug.-Mind. /. 2. c.1p,

. LXXI,  Fa&aparitione, pignorator cdafas pignora-
tionis articulatim exhibet ,in quibus prarenfum jus pigno-
‘ ; ‘randii




¥ 069 ¥

rdndi tanquam fundanientum infentionis deducere & pro~
bare debet, fanciente idipfum O. C. par. 2, ¢it. 22. quod vi-
delicet jus pignorandi in'taliloco femperhabuerit, atg; eta
famnum habeat ; talesque a&us pignoratitios jam ante ex-
ercuerit, & proindein quafipofleffione iltius juris defendi
debeat, & quod pro confervanda fua pofleffione vel quafi
venerit ad pignorationem rerum vel hominum contradis
Qoris. Clock. zom. 1 conf 29 #.13.€5 [qq. G :1\. de Pign. ob[31,
7.3.Myn(.2.00( 12, Col.de proc.exec p.1.c-2.72.293 Schyvan e
procdacagan Ernifihocfaciar, & caviales exhibeat,pignos
ratus ad praclulionem; viz probandi,vel impofitiomen pera
petui filentii , ¢ines emwig-warenden flillfchweigens pro-
cedere, Judexquein contumaciam fcroiinum comperemna
tem , {ub tali comminatione peremptorie , vel uti vocant,
finaliter prafigere porelt. a7, / cum Titia, 1§. ibigue. Bort.
%165 [6qq. - de accuf. arg L.fiea. 7. C qui accuf-non poff. I.f
0.6, C, derem{‘ﬂp{gn.' Guil.obf" 21 n. 3. Meichin tom. 3. dec,
37238 Schvvanm, 4.4 #.13. Tra f2&om in [.ﬂf I(’l!tfd)s
sneifters conz. DL‘{’(IM‘C?! Anno §5. 20, Septemb, €5 ‘icur[d)a
meifters conz. %;'aiwmhurq Anno §1. 2. Mart. Aut. decif.
Camer, fol. 207.€5 268 F.::Lwa rronuntiand: talis . St
Sadyen A. Klagers/ micder 8. Beflagten ift N, Des
Detlagten Anwald / Zeit yroener IRonath/ arecalivee
Urfachen/ des Plandens fitrgubringen  angefent mig
dem Anhang / wo er aljo foldhem nicht nachfommen
fvird . daf ihmalgdann der 2Weg (olched ju thun, hies
mif benommen feon folls
LXXII." Inde haud obfcurvm ef, Proce/fumPignora-

tionis aliquid commune habere cum Proceffiy L, Diffainavi C.
de ingen. manumuyfis. ~ Pignoratus emm in puncto Cirario-
nisRei, pignorans vero Actoris partes faftinet, Clock. zo2,
1. confile
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% confil, 20.72.12.€5 f¢g9. Debet enim contra difpofitionem
juris commounis in /. 4. C.u¢ nemo invit, caulas pignoratio-
pis metupoena perpetui filentii, vel praclufionis viz pro-
bandiinvitus deducere & probare, quemadmodum in Dif-
famationis proceflu receptum eft, DD. in 4. I diffamari.
Schurff. confil 34.n,5. & conf 75,52, 6, cent. 1. ARL&. decif
268.7. 4. Bocr.decif 25, pertot. par. 2. Bartol. in d, [ unic.
inpr.C.utnemoinvit, Cacher. ubs banc magis communem dicie
decif 151.2.3. Clock. 4.4.5.21. & [égq. ubis etutat Gail. de Pis
gnor.obf:21. 2. 4. Myn(:3.06/.75. ' Nam Pignoratio eft quz-
dam diffamatio, quod per cum pignorans pratendar fibi ali-
quidjuris eo loci ubi pignoracapta funt, vufurpare. Cleck.
d.l. Szpeautem pignorans in proceflu caule pun@um Cau-
falium remitti petitad aliam caulam inter easdem partes,
in qua deeodem jureagitur, cui pars adverfa per generalia
folum contradicit, Unde cumnonraromagna caufz ob-
fcuritas & confufio oriatur, Lege Imperii conflitutum,, ut
partes hoc cafu aliter quam in fpecie pofthacagant, vel ex-
cipiant,

LXXIII. Produ&isjamaPignoratore Caufalibus, &
probata pofleffione , (e item jufte pignorafle ; ut quiafub-
ditos{uos pignoravit,vel cepit, jam adtor qui eum temere
injus traxit, refundetipfiomnes expenfas & damna. 472.§.
1.1 de pan. tem litig, 1.2.§. 6 C.de jud reRirventurque illi
perfonzicures pignorata quasvigore Mandati relaxaverat,
falvotamen partibus jure petitorii, coram competenti Ju-
dice proponendi.O. C.ziz. 22. §, I im all / dafidy evs
flindecse. Mynl cens, 2. obf10.7. 5. Koppen.decif. 41.1.
24.25. & [ég. & :

LXXIV. Quando jam de poffeflione fua vel quafi
pratenfijuris nihil probat, forma pronuntiandi eadem pro-

ut
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utinlnterdiQoretinendz chferyarur, vidclicetPignoram.
rinon licuiffe adverfariuminjure poffe@ionis fuz vel quafi
itaturbarcatque pignorare: nec pignorain priorem caufam
reftituenda, vel fubditos relazatos iterum fiftendos effe -
ideog; ipfumimpofterd abhujusmodi turbatione abfline.-
re,coq; nomine pignoratoidonee cavere debere,cum refy.
fione damni & interelle, zext.in/lpen. ff.de agu. quot. &5 aftiv,
L. pr &8 L3.5. ultsuti poffid, Gail.deP.obf: 23.65° 1, 0b/. u6;
Abbasir c. licet canfam.n.35. €5 [eqq X. de probat. Schurff,

confi77.m:1.cemt.1. Rebufl zdeonfl. reg, tom. 3. demater.pof:

[eff: art.1.gloff:1. n.15. Papient.in forns. libellipro turbar, 2off.

n.1. Angelus de Aretio i, § guadrupliy n. 48. €5 5. Menoch,
vet. poff.rens, 3. 1. 280.

LXXV. Hocpignorationis Judicium fecundum Or.
dinationem Camerz {fummarium eft, & quam celerrime
definiridebet, O, C.zi. 22,2675 und foll darauff, ez, De-
nail.c.7£3.5.3. NequeLitisconteffationem caufz pigno-
rationuem defiderant , nec commiffio ad perpetuam rei me-
moriam decernitur, cum fit in poteftate pignorandis abs-
que litis conteRatione judicium inchoare , & tefles atque
Infirumenta producere, Gail de Pignor.obf 21. 5. 7 &’ feqqs
per text.in Clem. [epe. de Verb. Sign. Soc.incap, quonian: fre-
quenter. . 26. mnig. f'l/t[é‘ﬂl. utlite non contefl, Bart, ad repri.
mendumainwverh & figura.n. .

LXXVI.  Repignorationes quod: attinet, fciendum
quod omni Jure fint prohibite,  duth. ut nullijudics, . quig
vera. Loun. C, ut nullys exvicanss. Gail.de Pigner, oéf 12,72,
German, Segenpfandung/vocanturalias murna pignora.
tiones , & haanfam prabucre Statibus Imperii, ad promul-
gandam Counflitutionem Pignoratipnis, ne partes ad arma
veaireat, & potentior dep,nme;etmfcriorcm,& ut pax &

an-
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tranouillitas in Imperio confervaretur : unde JudexMandas
tis peenalibus vigore hujus Conflitutionis, ejusmodi tua
multibus & occurfionibus obvenire debet. . 27g. /i quiffis
mun. ff. de.ufif7.  dcirco enimjudiciorum vigorjurisque
tutels in medio conftitutaeft, ne quisquam fibi permitere
valeat uldonem. L mullas. ¢, de Fudsis & calicolis, 1. C.ne
qués infiacanfajud. L1.S. & parvi, ff. quodvi ant clams. fu 1§
2. ff quiod legatornm. Unde pignerationes multis in caufis
reprobarz , qua videri poffuntapud Auz. decif: Cam. f- 265.

LXXVIL,  Aliter feres habet, quando quis pignoravit
aliquem , & pignoratus ftatim aut paulo poft illud pignus
abfert, tanc denegantur proceffuss  Ita fa®umin canf.®,
ponDettingen conz. Nordlingen/ubi;comNorimbergen-
fes viarmara quindecim vaccas pignori ablatas rurfus abe~
giffent; & abduxiffent, & Comes proceflus peteret, fuea
runtip(i denegati, 2.0&2ob. Annois§8. Ant. decif.Cam. fol. 7.
De Affinibus remedits hujus Pignorationis nihil addo , vis
deri illa poffuritap, Roland. 4 Comwn,p.3.5ibu 8. c. 2.

LXXVIIL  Et'hzc de primo membro #4. 14. allata
fufficiant, Reftatur & defecundo , quando vel Unus, vel
neuter contendentium immediate Imperio fubjectus eft, -
exercitii caiifa paucaadjiciamus,  Utivero prior exConfi-
turione Imperii-dependet , ic hac pignoratio, in locis
Saxonicis , & qua Vicariaui fmperi Ele&oris Saxoniz {ub.
je&afunt, camibiolim Jus Saxonicum viguerit,ex hocipfo
Jure Saxonico ;inreliquis autem locis exConfuetudine pafe
fim réceptadependet & fuftinetur, de qua Coppan.decif. 41,
winn €5 feq. Colerideproc.exec.partinic. 2. 1.228.65 po 1. det,
1301.14,6 Catpz.p. 2. confl. 27. defl1:m. 2,

LXXIX:  Etper Jus hoc Saxonicum & Conluetudis
nem pignorare pmnes Provineiales; Landfaffii & Munici.

pales
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pf‘:lfg p?ﬂ’am ’qug' usinfuo agro, ncm')ribus, fyIvis, paf-
cuis & pratis nocitum eft, vel quod filtem in eorundem
polleffione turbantur. DD.44. /, etiamfiid fa&um fira Prin.
cipis{utanimal bus, Sﬁtﬁ[.%mnnfc{)meig. Qﬁncburg.
Landes AUbfheid juSalgdalumb, a7z 1.

LXXX. Res Pignoraunone fubjeas quod attinet -
quamvis enim de Jure Civli pecus alienum in fuo agro vel
fundo repertum , atque damnum dans nemo pignorare vel
includere debeat. Lguintus. 39. §. quamuis. .65 Lfeg.f.ad L,
Aguil.1,12. §. fen [] de prafeript. verb. Cxpoll.de fervie, R, p,
eap. 9.1, 30. mill catenus forte, utintelligatur , quis it Domi.
nus pecudis ,isque conveniri poffit, Koppen. 4, decif: 41, 7,
5. DeJuretamenSaxonico & cenfuetudinario indiff-ren.
ter omniaanimalia & pecora, cujuscunque etiam generis
fint,isagro noftro damnum dantia pignorari & includi pol-
funt, donec de damnoillato nobis fausfiat, zr2. 47, /4, -,
LandRedyt. & 4bi G/, lat, lit. E. Coler. 4, decifs 136, Carpz,
dedef1.n.4, Usqueadeo,utfi animalia quzdam capi &
pignorari nequeant, veluri fues, anferes, &c. canibus ea abis
gereliceat, edamfiab hisinterficiantur, 272, 49. inn lib, 3,

530!’!3)9’\&’6}?- Zobelp. 2. differ. 36, , 6. Schoeidvy. 44 §.

Jin.u. s, LdeL, Aqril, Coler. d. decif 136 1,39, Carpa, dedefr

m 5. Nequeboves & equiaratorii, aliave animaliaad apri.
culturam pertinentiaa Pignoratione excipiuntur, fecys ac
fenfit Moller, p. 2.conff. 27. 2. 6. cum ei & communis obfer.

. . (Y s $
vantia & tegtus in LandNRecht. 4, 272, %0 & art 47.0ib, 2,
reclamer. Carpz,d /. 7. Thom, denox.anim.c. 24, m1,  Nec
excipinnturaninialia Clericorom, I7. ibid, u. 2,

LXXXI,  Caufa, gl? quamvllcr;ar p:guorare eft dam.
aum quodvis & prajudiciumnobisinnoftro illatum. i

F 2 auten.
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autem hocvel circaagros, & pratainfignita,vel fepta,vulgo,
gebagteWicfen,  Ea (1. ) depafiendo, quando enim pe-
coraalicujus gramina vel fegetes depafcunt , aut pauperiem
inferont , tunc Dominusagri & prati infigniti vel fepti pro-
priaauthoritate pignorare, & animal detinere poteft, do-
necipfi per Dominum animalis fatisfiat. Qandr. lb. 2, art.
47.i6i: BBird e gepfandet /den Schaden foll e gelten.
Koppen. decif. 42.7.16, Neque diftinguitur, utrum pecus a.
grum fpoate fueritingreffum, animmiffum ab homine, Re-
gulamgeneralem facitThomas de Noxia animalinm. cap, 24.
7.3. Quoties competit aitio de panperie aut de pastu adyerfis
domninam animalis y toties locum babet pignoratio. (2. ). Pro-
terends , pata {i quis equo, aut curru tranfeat per alienum
agrum coaculcando fegetes & gramina, tunc fi non ftatim
refarciar illatum damnum , licite pignoratar. Qandred)t 2.
bib 2. art. 27,40 Wer nicht auff vechtem Lande fabhret/
fondern iber geabren Land & und follen daryu den
Sciyaden gelten &e. dafiir mag man fie auch pfanden.
Koppen. d. decif. 41.1.7. (3.) Arando, veluti quando extra-
neus, vel vicinus agrum noftrumarando fubigit, ca videli-
cet de caufa,ut probetarfactum violentiingrefius , & ut de-
incepsarans turbationem vicino illatam negare non poflit
d. lib. 3.2and Rechf. arz. 20. ubi - Wk [einem Landedem
Dev e8 Ahret. (4. ) Zisyusaliquod obtrudendo , h. e. quando
vicinus animo acquirendi fervitutem, jurisdiionem &,
animaliavel pecora fua pafculatum ducit in alterius agrum
vel ibi caffes ponit, vel quid aliud inprajudiciom domini
molitur. QandR. 4b. 3. art. 20.65° ibi Zobel. lit. €. Moller,
p.2.confl7. & §. Carpzodeconfl.17.def 3. Ec denique ea
alio guocungue modo damnificands , iisque omnibus cafibus
repertusin ip(o fadto, auff fuifther That, oder an dep
- Otdtre/
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Stitte/propriaauthoritate, ohne des Richters rlanby
fiti & pignorari poteft. SaANdDNR, id.2. art. 25, Coler. de
Proc.execut-p-1.¢.3.%:.66,€5 [99.€5 n.71. & [éqq. Koppen,
d. decif: 41, m.9.

LXXXIL FormahujusPignorationis neque in qua.
litate perfonarum, nequererum pignoratarum difcretione
conlfiftit, quilibetenim, euiin fue nocitum vel prajudicium
illatumeft, eauti, & tam res tertias & innocentes, quam
alias capere & abducere poteft: Sed (1.) hoctemperamens-
tum ef , ne pignorando ultra , quam nobis nocitum eft, vel
quod ad demonftrandam difpatientiam & contradictios
nem noftram , Carpzov.d. confl. 27, defe3. n. 5. & adverfaria
um ad judicium provocandum (ufficit, modum legiima
defenfionis excedamus. 4 guo in Tiiefil. By. Llneb.
Salsdalunbichen Landes Ab{dyied, arz. 20 ita cautum 2
Wenn von jemands der fey Adel oder Unadel/ Deams
fen oder andere/ wer ed wolle/ mit agen / Hegen/
BVogelfaben/Sifthen/ Holshaner; Hut und Triften o0
Dev andern anend und drtern daegihmenichr gebiibe
ref/cinen andernunabe gefchicht fol man fein befdyeis
dentlidy Dagegen dievechtmagige Sebithr und Maffe/
s @Erpalt- und BVerthavigung des Seinen oder feis
ned anbefohlenen Ambes fich eignet/ flrnehmen/ und
nidht gangeHerden und HauffenBiches oder Pherde/
fondern nach Selegenheit degexces allein ju Bebuff
gibiibrenden Abtrags der Aberfretfung genmef/ ein
HaeG-oder Tifthgarn/Rad/ Kettern von Wagen /2, 9»
der3. oeniger oder mebr fiitcfe Viches odev fon fien et

wad/ darauf fein groffer Sdaden mit Jehrung und

Sutcer leuffr /pfanden/und fich alfo felbf niche wenis

gevalg den anbcm/iveld%cn vie Plande jufommen/
3 oor
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por Weitleufftigs tnd Mngelegendeit butens Da fid
aber jemand anpfandbaven defera nidt pfanden tafs
fens fondern mubiwillig mit Sdhlagen/ Hauen/ Stes
chen/oder in andeve unzimblidye Wege dawider fegen
witrdes devfelbige foll Deswegen nady Defindung mit
tnadyleGiger Straff angefehen und, beleat werben.
Paria fum it SAVECEH. ara 2065 i Lolffenbltcls
fd;en. art. 28

EXXXIIE  (2.) DeJureSaxonico dominns fundi i
Jurisdictionem habet , tam pignorare , quam pignus retine-
#e potest ; donec ipfifatisfactum fit. Coler. d.c.3.n.153.€9 dec,
#6. 7. 22.Berl.p.2, conel.g.u. 0. Carpz.p.2.confly. def 1.5, 3.
&' féq.Reliquiauten pignoratores judici ejus territorii, in
quo contigit pignoratio, rem pignoratam przfentare co-
guntur. Coifl. Eleét. Saxon. p. 3. confl. 7.infin. &5 ibi, Moller,
& Carpz.defir. m.z. Et quidemei, qui inferiorem habee
Jurisdiionem , die Nicder-over Eebgevichie/ post alios
Carpz.p.2.conffiry. def, 3. w. 3. Sub peena muld= judici
cum emenda preftanda.d. confl. 27.d¢f 1. 2.2, Quod (i Ju-
dex pignusrecipere recufet, tradi debet ei, cni PrafeGure

. proxime adjacentis adminifiratio commiflaell. 4. Confh. 7.

& Carpz.d. def. 3,1. 2. In Ducatu-auten Brunovicenfi privatis
permiffaeft reteatio, etiamf{i ip(ius Principis pecora pigno-
rata fint. Salpdalumbich. £ A a4 14, i Nemblidy/
Daf cinerm jeden/ dem an Unfreifigen Orten in dem
Seintn Schade yugefirges wivd/ fiue fid pfanden/und
dag Pfand/bif jom dev Schade neben derw Plands
geloe gegolfen/3u fich nebmen / e8 auch big vabin/ jes
dody dem Oerichtd - Hervn an feinem. Redyten uno
fehadlich/an fich subalien frey fiehen.
LXXXiV. InElecoratu Saxonico , étiam hoc obti.
! net,
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netyut fifubditus pigwss captum apudaliumJudicem depoyad
anino intervertends Furisdictionis,proarbitrio Judiciscom.
petentis vel poena pecuniaria,vel carcere puniri, vel pro gras
vitatefactiex lzsa JurisdiGione ut emigret, cogi poffit': &3
veronon (ubditus ratione domicilii', pignus alio transferat,
is 30. folidos , ut pro fimpliciinjuria, Judici folvere ; pignus
reftituere, & cautionem de tali quapiam amplinsnon com.
mittendo praflare tenerur, Confl.Elect: p. 2. confh, 8. ubiMol.
ler.n. 2. Koppen, decif” q1.1.36. Berlich. part, 2. concl, 94,10,

20,

LXXXV.  Finises Effeclus pighorationis eft. 1, vt prge
[eriptiopignorati interrumparur. Coler.de procefliexec.pie,
3:7.90.8 [éqq.dec.130. 1,13, Carpz.d. confl. 17, defo3. 12,

LXXXVI. I W fipignorarus bonam fidem agnoa
fcat,abeozrio hzcobtineantur (1) Reflizutio danmi , quod
veliplemet, vel familia, aut pecora ~jus inalicrio agro dedea
runt. (%) Enendz, Dag gemwdhnlicye PfandSeld odep
der Prandfchilling/qua m terris Saxonicis uhiformis non

eft, & quandoqueadso, & 40. groflos extendirur, poft Coa
ler. Carpzov, deconft. 7. defis.m, 4.8 [egg.  1In Ele@oratu
V. Saxonico Judici non plus'quans unicus folidus, einen
G(bi[ﬁg]g oder 1o, fpfc!:m'gc Dolvitet. Iz Ducatu Bruvoe
Vicenfrift auffjedes Pferd r. Brofeh ‘Dfanbgglr /nebeny

0. Srofdyen von jeoem Plerde/tvann der Schade i

gebolsern und mutbwillig gefdheben / nif dumnum frma.

745 3 Wann aber der Schave unvorfehens gefdyehen ¢

neben 1. Srofthen Prand Beld von jedem Perve §. 02

der 4. Srofdyen gefesers Fanm aber der Schade in

Korn / Wielen oder Barten geftheben /ift Hevordnes

Vag der Schave auffvorgehende Befidtigang neben

G"‘fstmg5inﬂictmi Prandgeloes gebipelich fomrab’

geiree




i
i 1
o |
i &
\SE. |

Erea= = S

Al

% 48) ¥ ‘
getragensoerden,  Salgdalumofdy. 8 T Aoars. 140
ubi euam de1pfis Principis equis agirur, (3.) Ut Deminus
pecudis pignoratz fumptuspro alimentatione cjusdem pignos
ratori refundat. Carpzov. 4. confl.27.def 2, .6,

LXXXVIL Quod /¢ pigneratus pignus contumacitér
edimererecufér, nec tamenad Judicium provecer, tenetur
isjudici (4.) in poenam contumaciz pro (ingulisnoctibus ,
fiveprofingulis24 horis,trinosfolidos,h, eft,quatuor grof
{os exfolvere. Carpzov.d.confl.def.5.1.9. &5 [eqq.  Etfi pis
gnoratus pecora aliasve res tamdiu penes judicem relique.
tit,donec predida centumaciz poena ad valerem rei pigne-
garzafcendat, ulterius luitioni ac redemptioni locus non
et.1d ibid, def. 6. F contra etiampignore commiffo,fveni {ich
vag Pfand gang verflanden/ Judex nihii ultra exigere
potelt, etamfivel pileus, vel culteilus, vel fecuris, vel ligua
la,velalmresvihfGma fit pignerata, cujus pretium ne qui-
dem ad unum ne&is peenam accedit, - Id.ibid. def.7,adeo
ut & hoc caluemenda cellet. 1d.#bid. def. . ;

LXXXVIIL L Urpignoratus ad Judiciumprovecsre
& aeris partes [ubirecogarur, cum pignorationis &L, Dif«

famari C. deingen. Man, cftedus ficidem , ut fuperius 24, 72
mnuimus,

LXXXIX. Quod vero quibusdam inlocis cennivens
tia PrafeGtorum ifte mosinvaluit,uc pigneratione fa®anon
folus tantum pignorans, fed & vicini cjusdem gregatim po-
pinam ingrediansur , & (e cerevifia usquead ambas, quod
diciter, auresimpleant, & hunc morem.fub velamine ¢ines
Danrflipre colorent,1d nulle jure concedendum , quia
pignorationes permiffe funt, ut unusquisq; fuum legitime
tueri & damnum facihws prebare poffit. 2and R, arz.37 4ib,
2, Coler,p. 1. dec. 136, 40. nen ut vel judices inde locuple-

: tentur,
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tetur, vel pighorator;ous ulira emendam & refitutionemy
damniimmenfum hoclucrumaccedat. Carpz. 4. confl, 27,
def. 7.9

% XC.  Sivero pignoratusad "/'ﬂdiciam provocet €5 Man.
datwn S, Codereflituendo petat, Lang. de Except.p. 2 . 1, po
331 talipetitioni nonefle deferendum, fed (ufficere Manda-
tum cum Clauf{ulajuftificatoria purat, 470, £ 4. §. fin. ff de
pen.leg,  Verum frafiraaddu@aeltlexilla, necex €0, quod
Jore Saxonico-vel confuetadinario, nady Landfittlicher
Pfandungs Serechtigheif /pignorationes etiamnonre.
quifito judice permillz finty fequitur, quod pigneratio 0«
muisfitjulte facta ;& cum pignoratio ex conceffione judi.
cis fatta non fatim prafumatur jufta, nec Mandatum S, C.
relpuat,, qui privati pignoratio tanz efficaciz efle poteft, ut
proipfe ftatim prefumatur? Quineo modo Status Imperii
deterioris conditionis eflenty quam viles rufiici vel alii pris
vati,illienim reflicuere coguntur, fi res {it tertia & inno-

* cens. Sufficitautem ergo his, quod eorum imperitiz in

eo confultum(it,ut & rem tertiam & innocentem pignora«
re poflint, nenvero eorum temeritatihoc pramium acce-
dat, ut tam laxo privilegio vel Principes fuos fuperent,
Quareredius alii Ratwunt, quod & hoc in cafu Pignoratis
Mandata 8. C. decerni debeant, cum hoc tamen moderami.
ne,ut Mandata S. C. in caufis dubiis non nifi periculo partis,
quod in condemnatione expcnfa_r_um, & poenz arbitrariz
impoficione confiftit, vel etiam alii Procefius dccernamur,
vel ad Prafectum terricorii (imb beviche (cribarur, ueis re.
ferat, quemadmodum res fele habsant & Pro qua parte mi-
litet prafumpdio. 7id. Braunf Lineb. Sandersheimb,
€, T W.art.z. Itain Dicalterio Calenb, iz canfa, Salsh,

G contr.
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tontr. SHLadN. 8. dug. duno1643. Mandatum S, C, des
gretum,
XCI. Hodie quibusdam in Provinciis hoc modera«
menadhibetur , ut etiam in iis caufis, ub: Principis ipfius
pecora pignorata funt, jultiiazqualance & quidem fic ad-
miniftretur, ut pignorarori, vel utrique parti, fi repignoras
tio pignorationem fubfecura fit, Prafedis fc. Principis &
fubditis , vel fubditisinter fereftitutio pignorum fine praju.
dicio caufeder Hauptfacheohne Schaven, S. C. mana
detar, & partes citentur, utin certo termino compareant,
& jurafuadeducant, utiin Ducatu Calenbergenfi obferva.
tum memini iz canfa DedAMbtS L, contraden Slecten &,
9. Aug. dnno1648. Verba funt: b wollet dey Hauptfadye
ohne Schaden das abgepfandete Schrein alsbald re:
Slituiren, und dagegen die reffiusion etvere Kithe/ fintes
mabl der Ambtarann/ Fedody mit BVorbehalt S F.
&. vertvirdeten Straffe darauff befehliget / ermpars
ten/ eiwred mifteld aber etlidye auffoen g, Sepremé. auff
Siefil. Cangley exfdheinen/ von folderDfandung ves
e und Antwort geben laffen / und der Befindung
nad gehdrigen Bejdheids gerodrtia feyn/ audh ingtois
fehen euch aller Thitligheit enthalten, £z in Ducar. Lus
nebuin Caufa Benth. conrr. Qineb, Vel ut reftitutio pigno-
rum fine Claufula citra tamen przjudiciam caufz mande.
tur ,cum hoc decreto, ut utraque pars in poffefiorio mo.
mentaneo articulos cum denominatione Teftium intra cers
tum terminum exhibeat, & interim ab omni pignoratione
defiftat, wri ibid. in canfa Gretenb, contra Sehud. fatum,
XCIL  Ettantum de pignoratione quainterceditin.
ter €os, quorum uterque contenditfe efle in poffeonerei
vel juris controverfi: refacuc deiisaliquid (ubjiciamus, i
vel




el propter dolumvel moram alterius it pignoratio. Sic (1,) fit
pignoratio contra cos_guz’ viasinufitatas ambulando Zefrana
dant gabellas,teloniavelvectigalia; Sonec veigalia (olvant,
& cum Domino accordent. SandR. 47237, /b, 2 Koppen,
dec. 41.1.16, Coler.deproc.exec,p.1.€.30 4. 744 Carpz. p. 2,
confl.27. defs 3. 16,65 [eq.

XCIHL (2.) A DominoEmphyteufeos pro confer.
vatione Juris Laudemii, SandR. 472 s4.4ib. 1. uti GI. %3,
Coler. d. cape3 n.156. Carpz.d.defin.3.n. 9. .\

XC1V. (3.) RofticiacSubditiobnonpraftits fervitia
pignorantur in bonis, vel perfonaliter capiuntur & detia
nentur, donec ad debitam obedientiam reducantury 74, 4,
oonft, 27.def14.1.5.65 feq.

XCV. Pignoratio fit contra non folventems annnam
penfionem. Id.ibid,n. g,  De quibus Ordinatio Politica Du-
catus Luneb, difponit, qued & peffitnon habente Jurisdie
&ionem fieri, Gjusillud praferipferic, hergebradyt.  Sed
Salgdalumbfdy. £, T, A, art. 20, illud faltem Dominis
contra fubditos fuos concedit.

Atque hoc modo pro temporis anguftiaatque inftitus
ti ratione habenda ampliflimam atque in foro hodie ufa
non minus frequentifimam hanc pignhorationum

wateriam fummarie delineafle

fufficiat,

G s INDEX

ek




3K (o) 3k

higtprainn 350 0 i
RERVM PRAECIPVARVYM
DISSERTATIONIS -

DE

PIGNORATIONIBYS IAM INTER STATVS
IMPERII SOLOS, QVAM INTER STATVM IMs
PERIL, ET MEDIATVM, SE¥. INTER S0+

: LOS MEDIATOS,

Eymo)ogtla ;§-V. . ' 2283

Synonimia,§. V1. iid.
Homenimiz, §. VII, #1da

Definitio , §: VIII, 4
Differentiainter Pignorationes &5 Repreffalias,§ \ #bid.

Cognatio Pzgmmtzom;{ﬁ’ Areefloruiny §. XL 5
Differentiaeorundem, §. XU, wid,
Differentia a Spolio, . X111, 6
Divifio, §.XIV, 7
L. Memlbrum de ngnomtzam » gue falta eff inter flatus Im-

perii s S XVL ibid.
Ejusv. Requifitum , §, XVII, X ibid,

Quinam dicantur Status Ingperii, eu Immediati 2§, XX ibid,
Anetiam EleClores & Principes a quibus nonpotefl appellari bic

intelligantur 2 §. XIX. 3
An €5 exemtia Statuum Imperii Jurisdictione 2 §.XX. 9
Quid i immediatus ratione bonorum mediatorum pignore-

tur 2 § XXL ibid,

Quid ratione Gitationis ¢ §. XXIL 10
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Animmedintus yatione pignorarornin [ubditorumpro fuo inteys

effé agere poffec ? § XXIV. 11
Duidde Collegiss Cathedralibus vivente Epifeopo 2 §. XXV, 13
Vel fede vacante 2 § XXVIIL 14
2. Requifitums , §. XXXIL 16
3. Requifitum s §.XXXV. 19
Quid rerum nomine intelligatur 2§ XXXV. 19 20
Utrum pretium fiuccedat loco Rei £ S. XXXVI. 20
Que fit Res tertia ? § XXXVIIL 21

uid [i partim res tertia, partim controver(a pignore

tur 2°§. XLIV. 23

uidf Pignorator nibil fecum abduxerit 2 §. XLVIL 26
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