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DISSERTATIONEM INAVOVRALEM IVRIDICAM

TESTAMENTO
HOLOGRAPHO RECIPROCO,

LINGVA VERNACVLA:

AWie eitt felbft- gefehrichenes Teftament , auch eitt Beg
maditnis und Gegenvermadtnis Redyts-gultig
eingurichten ift.
PRAESIDE

Dy. CHRISTIANO WILDVOGEL,

ICTO CELEBERRIMO,
CONSI‘LIARlO STATVS SAXO - ISENACENSIS
INTIMO,ETC. ETC.

PRO LICENTIA
SYMMOS IN VTROQVE IVRE HONORES DOCTORALIA
MORE MAIORVM RITE CAPESSENDI
D, Il, AVGVSTI MDCCI1,
ERVDITORVM EXAMINI SVBIICIT .

10HANNES PETRVS MATTHIAS,

SMALC. HASSVS.

ooz sclitsHi sz s el e.

HVIC ACCEDIT

GVIL. HIERON. BRVCKNERI, D,

PAND. P. P» Ov CVR: PROVe ASSESS. BT COLL. IVR. DEC,
PROGRAMMA AD HVNC ACTVM SOLENN,

LIBERTATE TESTANDI,

OCCASs Lo 1o C. DE §5. ECCLES,

R T s
1 EN AE,

PROSTAT APVD L. B. HELLERYM, 175§,
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CONSPECTVS

TOTIVS DISSERTATIONIS.
4 APV L

D E
TESTAMENTO HOLOGRAPHO;

§. L Definitio teffamenti in genere, & quo
feufy accipialur vox teflamenti, p.§.

. Quwiddenotet holograpbum, p. 6.

UL Infenfivnlgari, (1) Ratione forma accidy
idem eff ac extenfe €5 integre feriptum, p.7.

WV.  Miles non folum fcriptura extenfay féd
novis guogue teflaripotefl p. 8.

V. Catera teflamenta privilegio munita ves
&ulaviter debent effe holographa€sliters extenfap,ro.

VI Teffamenta folennia omnino debent effé

/J()!ogr,»z phaly literisextenfa, p. 1.

VII. (z2.) Ratione materig objecliva milités
tefamentum omnino bolograpb.c[fé non debet  p. 12,

VIIL.  Etiam Pagani tefiamentum [ecundnm
quid potefl effé non bolograpbum,p.13.

IX. Teflamentum nuncupativim in [eriptus
Yam vedaum nonvidetnr bo/ogrdpbum, p.1s.

X. Nonefl holographumubipater in (iriptu.
rateflains eff, €5 filio 77””‘)’?’””/"’5/‘?”””)17- IJ-X[
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XL In [fenfu Legali bolographam dicitury
gusdmanu tefiatoris [criptumeft, p. 16,

XL Ef velmyflicuinvel non myflicum,p. 17+

XUL  In bolographo, prater fubfcriptione
veflatoris yomniafolenniarequiruntyy, D18

XIWV.  Olimunomen beredss, vel teflatoris vel
veftinm manu eratexprimendum, ficus in bologra-
pho,p.18.6519.

XV Idem effinfubfiriptione teflatoris,p. 2 2

XVL  Teflamentum bholograpbum inter libes
705, nec tefles requirit, neque fubferiptione indigety
#on ifem aidygaQor, p. 21, :

XVIL  Quoad extraneos €5 vel in pia canfa
bolographum patris, teffium fubferiptionem requi-
ritypi22.

XVIIL - Holograpbum non eft neceffario tefii-
buspralegendum , p. 23,

XIX.  Musi €5 furdi bolograpbum is walet,
Vicetalias vix posfitin  feriptis teflari, p.24.
XX, Teflamentum holograpbhum non poffe
Principiveljudiciper tertinm offerri,communior ba-
bet fententia, P 25
XXL  Teffamentum holograpbum folennibus
deflitutum non obligat in confiientia, p. 20.
XXIL  TeFamentum bolograpbumimperfe-
: cLums

?

Jb
€5

2

ﬁ}J

Q‘ (|



774 .7

17

i

vel

771

20

¢+

# Vol
Sum  non rUBPIL prins perfedam non /Ja/qg”_
Phum, P27,

CAPY'T 1i
D E
TESTAMENToxuunPRoc&

§S. L Exbibet connexionem pracedentis capi-
li5,p. 28,65 29,
. TeFament; reciproci duplesx acceplio, p.29.
HEL:T R eciproca fubflitutionss ([pecies obiter noe
Yntur ,p. 20. €5 z0. ‘
IV, Reciproca teflatio an 2 &5 quto jure per-
7}7%/;; 3.30.65 31,
V. Noxn [0 lum conjages, [¢d & alizisdemian
Oulis to B ari poffint p.31,65 32,
. VL  Tehumentorum Feciprocorums inter cons
Thges frequentior e ufiur, P33 Canffa efficiens
&% liberavoluntas , ibid,
VII. TeFamentum reciprocim ratione mias
“ig duar continet ultimas voluntates, p. 33.€534.
VIIL  Raetione  forme pro uno habetur, P34,
IX. Quid, fi de dividerido eo, gnod pos?
72 wltimi decedentis fuperfuerity dispofitym
2. 35.
o, Ko dnin teflamento reciproco Falvidia o-
(0% vindices ? p-30. :
; N 2 v XL

"’07'!:




X1  Effeiusefl : bonorumad cujusque proe
ximos cognatos jurefideicommisfi, translatio p.37.
XU, dn teflamentum veciprocum post mare
tem alterius posfitvewocari, p. 38,
CAPV E 11

D E
TESTAMENTO HOLOGRAPHO
| RECIPROCO.

§. L Continet connexionem bujus cum pras -

cedentibus capitibus, p.41.
L. Teflamenti holographi reciproci propris
acceptio, ibid. : .
HL. . Reguiritur , ut cujusque conjugis wolun-
tate fit confelum, €5 utriusque mansu fCriptum, p.y 2.
W' dnwaleat teflamentum reciprocnm quo
maritus Lotum conferipfit ; uxor wero Leneralite!
fibferipfts p.43.
Y. ArgumentumalLegatario ad beredem ex
L.g. C, Qui fibiadfir. in tefam.proferens, p. 4.4
VL. dnabanaparte invalidatum, etiam 4
altera parte corruat teflamentum reciprocum holt’
Lgraphum, p. 45. :
Cafus ejusmodi proponitur,p. 46 /3.
VIL. A jus retentionss competat marito, ¢
Jusve heredibus ex tali imperfeito teflamento, pS7
1,80
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INGRESSVS
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@b quod plerumaue ereorinantibus accie
;‘( %4: <2 ".{f 7 4 IU 7 p S 44
Qs;gy%?ah‘ derefolet, gui certam fibi metam pras
&

\ ponentes,adquamvarieeos perducere
Poffunt femite, aliguandin dubii bafitant ac fecum
Lerpendunt , quam potius ex omnibus eligiyguamque
ingi’edi s Commoditas [vadeat atque uiilitas.;: id mies

L guoque contigiffe video, . Etenin non tritum ac
W”{gﬂtﬂm 5 neque etiam omnino ﬁngu/;zrf acparung
tilitatis prabens (turpe enim eft difficilés baberenu.

Sendo via , tale mibi elaborandum Gi&fivi argumens
Y, guod utilitatem babeat cum raritate conjuns
é@ awt. . Yerum cum vaffisfimms ifte juris Oceanus
Yansopere undiguague Difp#tationibns (et cxhanfluss

. 2 #y
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utnibilfere uifiquis poft tot Homeos liadq feribes
rewelits relidum videatur ; wievito thema ,djgyaf
rarum &in praxiutile, anxie qusfivi © Aigue paffr
tot binc indefaclasobjectiones ;onlla fe magis mibi
commendavit,quam ULTIMARVM VOLVN-
TATVM pmisferia. Sed regénss; dmice Lesior!
parum ex prepofito = Cur cramben hanc , non bisy
fedcentiesrecoFam ad DoForum dapesreponis 2 €5
cui non dictus bic Hylss 2 Vernum enim vere, cumh
rerum facies ﬁre‘n‘uﬂqzmm eadem effe (oleat ; fedex
YAV Canfar ui circamflantiis varias fibinde s
Sumat figuras,undecerta enafcatur fpecies ego fant
alfum egiffe baudreputabor, i Tef amentorum mae
Yiriams generalens €5 wnlgarens nimis, talibus ciy-
sumfCripfeving liraitibus ; €5 ejusmods qualitatibns
adawxerim ,ut fingularis & nova plave prodiretfo-
boles; quany TESTAMENTVM HOLOGRA-
PHVM RECIPROCVM puncupare lubete
Sed cum argumenti difficultas nonpermiferit ) illud
sonjunctin € eodems plane mods traare, placuit
idern anatomice refecasey & tribus commadisfint
capitibus includere ; guornm privum, de tefta-
mento holographo :  fecumdum, de tefiamento
veCiprocoagat ¢ tertium vero, thema conjun&um
contineat. . Equidems Te yamice L, Petfoafism nolo
‘ bait
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banc gualemqualem neam opellam omnibus nume-
745 fore abfolutam &5 nallis plane laborare nawis,

- Gug tamen in prafentiarum emendare ; ob temporss

inguriam non fuit conceffum 5 ratus, formofisfima
Cliawi corpora fuis won carere mavhlis. Siquidens
ipfius caeli nunguam tam fuda ferenagque facies effs
Guin eam lenuts aliqua obfifiet nubecala : quarefs
o finguls adpalatum fint bumani ingenii imbecil-
bitati  cui-multa funt adfcribenda, ignofce : Omni-
umi enims habére meinoriam € penitus in nillo defice-
¥e, divinitatis non mortalitatis eff ;L.2.§.13. Code
de et jure enticl. €5, ut cum Poéta loguar :

- = . Siguid novifltirectius ifits,

Candidusimperti s finon ; bis utere mecumts

DO OO & DD
CAPVT L :

DE
TESTAMENTO
HOLOGRAPHO

w3 f K _
%Q?)nod teftamentum fit teftatio mentis feu
Nean V luntads noftre (quam intelleGus di-
s sigits ) juftafententia, de €0 quod quis
A 3 o pott
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poft mortem (uam feri veliy : expr. 7.de Teflam,
ordin.jundla L, 1. ff. Qui teflam, fac. poffunt, manie
teltom eft, conf. Locamer.ad d.pr. J. num. 2. Et
quamvis alias vocis illivs, dum proprie & ffricte.
accipitur, quadruplicem fignificatum difcernant
interpretes; quatenus (1.) accipitur pro Tabuljs te-
ftamenti rubr, f- Teftam. quemad, aper. Lo16. ff-ad
L, Cornel. de falf” (2.) Pro feriptura setdmenti,
7461, €5 L2, €5 3.1 de bis g4& intefiam.del. (3.)
Ue cft ultima noftre voluntatis Julta futentia L.
2¢.1f-qui teflam. fac. poffunt L. ult, fF-de b guL in tee,
Slar.del, (4.) dbufrve, quod reveranullum,yel
injuftum, ruprum autirricum eff. 7, 2.8. 1.7 Tefea
ment. queriadm. aper, wid, Colleg. jur. drgent. [ip.
28.tit. 1. th, 2, Rebban., Hodeg. jur.chars. 2, clim. .
parallel3. §.p.pom. 02, 'Nostamen in prafentia-
rum prafcindimus, cum omnis higaificatus (no
modo locum hic habere pofit.

6. 1L Holographumvero; ex nativa vocis
fignificatione, quaorigine grecacllita appellatur,
quod fotuin fcriptum eft. Compofitum enim cﬂ',
ex vocabulo §2@. totus & vedg [cribo, unde saer
yeaén, quod eff, integrum fcribo, apud Plucare
chum jnprobl. cefte Scapula in Lexico Graco (b
Voce yedow legitur,  Ee (ic quidem duplici fenfu

dici
\
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di.cip(')tcﬁ teflamentum holographung s vulgariter
cil. & Grammatice & legaliter ac juridice, quod
Proptia teflaroris manu fcriprum vel deferiprim
> :

§ HIL' In feofa Grammiatico & vulgari,
Quem tamen in juiis ulu applicare licebir; holos
graphum vocatur (1.) ratione formae accidenialis,
Quod fo/ide & extenie feriptum, atqueliter's omni-
70 exaratum eft : ita enim 45 Za quandoque pre
Omuaino irem pro folido accipi teftatur Scapula
U1 vocab. 4@+  Eique opponitur teftamentum
notis feu figlis (unde Gallorum Sifras feu Schiffres
Probabiliter deducit Cujac. 3. 04/3.) vel hignisex-
Poficum. Qucmadmodumenimjuﬁinianus quan-
do ad evitandas ambiguitates & obfcuritates, Le-
ges notis fev figlis (de quibus vid. Cojac. r2. O4fC
g0.)per Lo 1. 13, L.2. §. 22. L. dedit nobis3.Gi 22,
Cod. deweter, jur. enucl. fcribi prohibet ;omnia pex
€onfequenitias literarum per 4. L. 2.§. 22. manife-
fari pracipic, feu ut Gracus texcns Conflitutionis
Addwney §. 2z.loquitur: aRd pi & (A8 786w deiluss,
S~ iy 7 0 vouoDeciay yeadovrwn. EtNov. 47.¢. 2,
ibi, quas liceat omnibus legere omnino (yllabiarym
batinarum mon ignarés | zis $rws e atsy Popaindy 1
Sumsiuoens  lta de teftamentis parentum lmpcra-

: tok
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tor Now. 107.¢.1. dilerte pronunciat , quod teftatox
manu p:o‘priavnomina fAliorum, & uncias heredi
tatis, non [igais numerorim fignificandas, fed pet
totas literas declarandas & Srwv yeaupdrov {cribere
debeat, ex quibus Gothofredusgd 4. Now. 47.¢6. 2.
&7 Now. 107.¢. 1. concludit teftationem mentis no-
(rainter liberos effe debere droyedupara, plenis at-
que proriusintegris ligesis conicoptam. ;wgﬁ Cu=
jac.add.Nov. 47. ;

§. 1V. Hoc itaque fenfu, an omne tefta-
mentum bolograpbum {.éxeyeduuazer effe oporicat?,
quaritur : Refpondemus, diftingvendo inter te-
Ramenta privilegiata & folennia feu nop privile-
giata: Ex privilegiatis primum locum {ibi vindje
cat teftamentum militis ;& hoc non pracife ho-
lographum cffe debere, fed notis quoque velab-
breviatutis voluntatem {uam exponerepofle mili-
tem, aperte fatis confatex L. go. pr. ff. de tefant.
milit. Hillig. lib. 6.D.E. c.28.1it. T. Coll. jur. drg.
tit.de teflam. mil. th.10.n.1. confer. Reufuer.de Te-

Sfram.p.s.c.10.1.0. junéd.c.rt, VValth.2.mifcellrz.
qui exemplum milicaris teftamenti fic [cripti fubjie
cit : Quidvero per notasind. L. go.intelligendum.
fic2 Neminem melivs explicare, quam Molinzum

44 Lu1.§.cadem. . 12.feqq. Viglium vero (quisd:

§-quit
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S quin imo. Inft. de milit. teft. n. 3. intelligic figna,
Quibus ad occultanda confilia maxime in bello
Propter hoftium infidias, milites utebantur) ea in
Te¢non [atis fundatum fuifle, putat Dauth. ¢ e/ffa-
Ment. n, 193. - Quanquam erge alias prxtor non
toncedac bonorum pofleflionem fecundum tabb;
X teftamento notis conferipto L. 6. §. 2. de bonor.
Pofe: attamen ex ejusmodi militis tefftamento, fe-
Sundum notariam, bonorum pofl. decerni pofle;
Cujaciusz. 04/, autumar ; ‘modo conftet tefla-
Mentumira dmilice elle fa&um, Danth,c. loc. Un-
de dubitari poreft : an valeat,fimilesnotario te-
famentum fcribendum notis di¢tavit, & ante-

Quam literis perlcriberetur vitadefunQuseft > va-

¢re autem, cit, /, go.de teflamamilit, Pavlusrefpon-

det: Quaeri hic pofferulcerius : Ao hocprivilegi-

um {icteftamentimilitis 2 ante@amenti militaris2

Vid, Locamer, adrubr. Infl. de milit.teflam. h, e. An
fibje@ive militibus iisque (olis, etiam extra expe-
ditionem militarem conflitutis, hoc conceffum fit,
Ut alia, de quibus Struv. Exercit. 34. th.7.8.9.68
ﬁrz';pr. for. Lib. 2.2, 16,4pb. 5. nom vero formali.
%er,itaut folumin expeditione militari & conflicty,
ubi (olennitates teftamenti alias [unc remiffz o7, 7.
%1, ibigue DD.neque militibus tantum ; [ed aliis

quoqué
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‘quoque Struv. d. Exerc. 24.th.y.  Verutm eni
veroneinfticutino fri modum exceds mis, pracer
‘miffis rationibus in utramque parteny milicantl
bus, putaverim, effe quidem privileginm milids
arg.d.pr. .d.t.ibi : nimiam imperitiam , d. L. 49
- eod.ibi notario fuo dictavit 5 uteamen extra cx
- peditionem reliqua folennitates fecundum Maxt
miliani Conftitutionem de Auno 14:2. fing adhie
bende. vid. Strav. loc. cit. ’

§. V. Anvero & reliquz ultima voluntd”
tes privilegio gaudentes, notis confcribipoffint?
non eadem eftinterpretum fententia : Certe cum
hocjus fingulare fic in miliibus (froftea diff. Mol
nxo quemnotat Dauth. fpid. n. 193. €5 4oo. lit. D)
vixeft, vt iftud in confequentias trahamus L. 74+

féq9. . de LL. quamvis teftamentom ad pias caus:
{as etiam fignis vel notis (cribi pofle, fpecialiter no-
wet Tiraquell 2. privileg. piecanfe vid. Gothofred
ad L. 5. & [ de beved. inflit. €5 add. Auth. DQMJ
fine. Cod-detefl. Reuffizer.de teftam.p. 4.c.12.num. 9
Sane teftameatum parentum inter liberos holo?
graphon effe debet jure novifl per Now. 107.c. 1.4
Auth. Quodfine. Cod. deteflam. Gidelin. de Jurent®
viff lib.2.¢. 4. p.m.02;  (Quod quidem Richte’
sus ad d, Auth, Quod fine, C, d.1ef, n. Zl.yrcﬁring‘;
a
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Il B
A, fubfantialia teftamenti ; imo Vasqu. de Sy
"Zf-/z’b.;.§. 21.lim. 7.0. 81, ad teltamentum forma.
€5 Atqueinioformiteftamento intex liberosh. e,
o4 aon fure.comm, Ldut privilegiatumcondi-
Wrsabbicy s ctiam infolitas omnino admit-
U, vid. Mant, de Conjedt.ult.v0l.1,6.4.3..3. ) utut
Aatea pet indicia, enusa &notas parentibys teftari
Permillum fuills, ex L. 7. Cod. Theod, Famil, here.
L.ult, Cod, eod. L. Hac confaltisfima. §. ex imperfe
Cod. de teffam. covjiciat Reusnerus deteflam.p. 4.c.
37,10, Cujacivs 1i6.3. O/ 3. item Confult.1. conf.
Clar.&. Teflamentumqu. 14.n.3. Vasqu.de fucceff.
eat, 1ib, 2.5, 15.1.40. [eqq. ubi X1 limit, Dauth. d,
*.¢00, Inaliisergo privilegiatis, quibus nunquam
onceffum fuiffe legimus pernotas teftari, eo ma-
8is holographiam requiri, exiftimandum eft.

§. VI His prafuppofits facile conftat, in
folennibus feu non privilegiatis ultimis voluntatie
bus omnino holographiam, & feripturam literis
&xtenfam requiri, adeoque nec civilinec pratorio
Jure elogium pagani valebit, quod notis confcrip.-
Wmeft, Necelleenimeft teftamentum conferibg

iteris, nota autem non funtlitered. L.go. /. de te.
Lamento milit. L.6.§. fin. de bonor. poffef. Crtjac,3,
Qb/. 3. Dauth.de Teflam. v #o. Hilljp, [i6, 6. D. E.
B3 cap.7:




3 Y g

Ed/). 7. lit.B. 2dd, Ordinar, Imper, de 4. 1512, oM

Untertidyt der Notarien. rubr. BonSeffamenten.
§-Trem €8 gebdret. ibi: miterfindigen Wors
tenveden , oder abet fhreiben Eounen. ~ Maxime
vero circa numerum unciarum vel fumman, ali-
quam pecunix, numeris arithmeticis, rﬁiitgéﬁei‘lt,
exprimendam & circa fubflantialia vitandx funt
abbreviatura. Dauth.d. /. Nec obftat L.g. §. 4.
[f-debered.inflit. ubi dicitur, quod (i quis pro cei-
eumn ducenta per notam feripfiffet (v.c. CC.200.)
valere teftamentum in centum : Unde Gothoft.
ad4. L. diftingvit inter notas ufitatas & non ufica=
tas : & ufitatis notis etiam pagani teftamentum
feribi poffe, putat. confer. Eund. ad L. 6.§. fin. de
bonor.pofféf]” Renfuer. de teflam. p3.¢.0.n.0. Fern,
Vasqu.de Succeff 1ib. 2.§. 15. 1. 49. Carpz.p.3.C. 3
d.4. Obiter hic notandum : quod claufulam
codicillarem fub abbreviacura illa ETC. iotelligi
putet, poft Nattam Confil. 66o. infin. Mantica de

sonj. ult. volunt. lib. 1.tit, 9. num. 9. modo notarius

claufulam codicillarem fub ¢jusmodi nota appo-
nere folitus fit.

§. VI Porroir fenfu vulgari dicere poffis-
mus teftamentum holographum (2. ) Ratione ma-
werie objeitive : quatenus quis de omni co, quod

quis
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qlﬁs.poﬂ' mortem fuam fieri velit, perque mui- -
Verfabereditate per [cripuram teftatuseft : quan-

Oquidem ¢ $a0y refpectn fpecierum, exponitur
Vel totum vel univerfum Seap.divoe.  Arquehoc
Modo militem pro parte teftatum & pro parte in-
*latum decedere polle, ex L.z ff- de teffam. milit.
ertum eft. Tmo cum iple duobus teltamentis
1_1fnul decedere valeat, L. 19.4L. 35. 4.4, vid. Colleg.
4, drg.d.t. th.g. quidimpedit, quo minus etiam
Poflic de una hereditatis fuz parteinferiptis, deals
tera vero nuncupato teftari 2 Igicur militis tefta-
Wentum non omnino holographum eflc oportet;
Quod etiam ad teftamenta ad pias caufas doctores
Xtendunt. vid. Reufn p.q.c.12.m.14.

§. VIIL Quid vero de paganisdicendum?
Equidcm Jure Rom. res conclamata effe videtur,
quod omne teftamentum (criprum debeateffe ho-
ographum, 1. e. difponere fuper tota & univerfa

ereditate, five 1d st explicite five implicite, quan-
Olc. rei certze n entioin reftamento non hologra-
Pho siplojure detrahitur. vid. ommnino VVc’ﬁnb.f:
“de bered. inft. n. 5. ibigue Bachov. Tabor.ad Colleg,
Jur, drgentor eod,t,th. 4.in fin. - Siquidem jusno-
fum non patitur, eundemin paganis teftato &in-
tltarg decelliffe, gparum rerum naturaliter inter

3 fe




fepugnaelt: L.7. 4RI AGusenimtefandiclt
individuus & non potelt fieri pro parte, Dauth. de
teffam. n, 55. ita ut nec pro paite adiri & pro parté
repudiari pofiic hereditas, L.I.Z.L.fﬁ./i‘;'. de acqi
vel omitt, bered.. Verum affirmartiva (ufn agarul
L. 0.7 delegit. tut, verba mmicfiatis antewnvidetit
noun Lanium i, qui leflamentumnon fecit ; [6d &5ty
quiteflamenta liberis fiiis tutores non dedit, getantum
enitn adtuielampertinet intefeatis eff : By go etiam
pagaous pro parte teltatus & pro parteingeftacus
decelliffe dici porteft, [ynecdogice f¢. €5 [ecundum
quid, Rebhan. hodeg jur. pagan.367. vid. Da, Schile
ter. Excicit, ff. 28.§. $o.fegq.  Quodvero in I
de R. L dicitur, naturalem inter (o pugnam efje te-
fratum &intefatum ;. hoc non intelligendyny eft

S

dejurenaturali; fed de natura fucceffionis teriuge

que d Legislatiane Romaaa confituta Dy, Schilk
add.L.7. Hinclicerapud Teutones etiam eo ca-
fujus accrelcendi obrinear, Carpzo, p, 3. Conff. 2
def.5.6 17.. Moribus tamen nonnullorumloco
ram, pro parte quis teffatus decedere poteft ; vids
Gudelin. dejure noviff.Lib, 2, .50 Perez, in Cod, de
bered.infl.u. 14, De. Sc/)z‘/t: Exerc, (38,8, 80. (44
Plures & vel usque XX VI limitationes 4 L.7.deRs
L late recenlct Danch, de tefiam, .50, feq, 1%
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§. IX. Praterea fi teftamentum, quo ia
feriptis fupertota hereditate difponiror, pro fime
Plici fpecie reputetar ¢ iftateftamenta qua ADD.
Pro mixtishabentur, puta, pro [eriptis partim, pat-
UM pro nuncupativis, holographanonerunt ; &
' ex jure Rom. exempla tefltamenti pagani non
olographi haberemus : quamvis oppolfita fpe-
tes implex fcripta, potius uadyeegn teftamentum
dici mereatur ;' Quale eft (1) Teftamentum implis
Citum feurelatum, quod nonnulli vocant nuncus
Pativam claulum , vid. Tabor. partit. Elem. p. e.th.
30.p, 11.75.(69. 65 ad Colle. jur. Are. lib,28. ¢. 1. th,
2. Dauth. Comment. ad L. beredespalam. 21.n. %,
(8)) Tefamentum coeci. Vigl, ad§ coci. J. deteflas
Ment. n. 2. Dauth, de teftam. rubr. gui tefiam. fac.
Poffin. 2. 35.  Nec aliena videtur ordinar Imp. ¢
dnno 1512, Tit. Wyoft Notavien, Rabr. Lyon Te-
Ramenten. §, €8 follen auch, 1bi: Trem, 9fag
Mart aye todj bo eitrem pritten Gefchlechtecin
eftament davsu thun , aig das genmadyt wied vou
Cltterm Dov D ifE, audh Durdh mundlic) Ausipres
Bent , aberdodh nicht ohue Sehrifft. 26, ) Te-
amentum coram teftibus numcopatum deindein
Cripturam reda@um, claufum & fubfignatum,
Quo cafufinonvaletue feriptum, valebitut nuncu-
pati-
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pativum. vid. Dauth.d.L.rubr.de Scriptura teflam
#4932, Mant.de conj. ult, volunt.lib.1.¢. 7. 1. 2. (49

§- X. Magishuclpedare videtur fubfticu”
tio pupillaris, ubi quidemduo quodammodo vI*
dentur efle tefamenta §.2. 7 de pupill, (wbfliz. Quid
vero potillimum relpetu teftacoris unum eft ceftar
mentam. vid, Locamer, add.§. 2.m.10. Do, de Lyn
ker.in Anal.ibid.itanciniisdem tabulis feri polﬁ‘
§-2. J.d.t. & ligna in teltam. patris, profing etiam
ad teftamentum filii irmandum, L. 2o, pr. f 4
Viulg, & pup.fubfl. & tamen nihilominus pater fibf
in leriptis 5 filio autem nuncupato teftamentum
facere poreft, & viciffim 4, L. zo. §.0.L.8.§. ult.de
bon. poff. féc. tabb. 1deo tale teRamentum quan
doque hologmphum dici porerit, quandoque [e-
cus, Sed hac de vulgari & improprio (ignificaty
tefamenti holographi dixifle fufficiac.

§. XL Legaliter &in fenfu juristeftamen-

. tum dAsyea@ov (aliis etiam dvsdyeador. wid, Reusnets

deteftam.p.g.c. 4.n.14.) delcribitur ab Imperato-
re in L. 28. . 1. Cod. de tefbam, quod quis [wamank
totum. confcripfit, €5 hoe Jpecialiter in [cripturares
Pofeity quod bac fuamany confecitfeu quod teftarof
omne manu propria confctipfit, conf. Gotljafr./ﬂl
4.L.ibigue citatum Ifidor. ... 4+ P.Fabr.3. Semefr-

27/
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2344, Dn.de Lyncker. dnal. Infl. L. 2. # o, §. 2

\ ("O/I:jzzr.xirg.t.qﬂi z‘tﬁfzm.ﬁc.pofﬁtb.lp.inf Gai

Opponitur teffamentum aRdygaor, aliena many
Ctiptum, vid. Reufn. detefl.vol. 1.p. 1. €. 11. num.g.

ﬁ?q-v & p-3-c.4.m2. Coll. jur. Arg. 4. Lith.4.

§. XII. Quamvis autem Gothofredus 44
4.L.29.§.1, Teftamentum holographum & myfti
Cum fen arcanom fynonymice accipere videatur,
Quando poft defcriptionem holographi, mox fub-
Jieit: quod eleganter Graxcivocant wwsmiy diaSinm,

thi tamen verior & accuratior videtur do&rina

¢jeri in Coll. fuo Argent. d. .§. 4. quando tefta-
Mentum fcriptumin genere diftingvitin teftamen-
WUm myfticum, feuiplis etiam reftibus celatum, &
nteftamentum infcriptis {pecialiter fic diGum ; In
%0 tamen non afientio , quando 4./ my fticum feu
Arcanum {ubdiftingvit in sadyea@n & amdyedor 3
Nam hxc non eft fubdiftin&io Ipeciei; fed nova
ditin@io generis, cum teftamentum {criptum in
8enere ita diftingvi poflit; arque nrumque tam
Non. myfRicum, quam myfticum fie, vel éAdygaqor
Velondygapan  Eft vero teRamentum mylticum,
' quo folenniter fecreta voluntatis conferuntue
Nec teftibus enunciantur, vide L. 2r. pr. Cod. de te<

Lam, quod fic naised w0y pusngodn wgomovs Ut ait Leo in
: C

Now,
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Now.6g. vid. Cujac. var. gper. rubr.gu; teflan. e
PUpag. m. 283, conf. Gothofs, cit, loc,

§. XML In holographo igitur tcl’tamcnﬁi
illud pro regula ponimus : Quod {ublcriptio ve
alia peculiaris annotatio, quaalias ip(a teftacorts
manu ficri debet, non requiratur ; caterz yero @
ftamentorum folennitates & requifita omnino ¢
quirantur. - Quamvisenim in quadam Valentiol
aniImp, Novella difpofitum legamus, in hologra
photeltamento teltes non effencceffarios, quod &
Cujac, verum putat Confilt, s5. nifi teftjum prafen
tiam teftator elegerit. Cum vero ultra Jultinianed
juraadipfius Edicta usque, alia orientalia juranott
fintrecepta, vid. Struv. Exerc, 2, 1h, 37. Dn.de Ly
cker Comment, ff- lib, 1.1, . §. 74, merito eidem nul
lam haéenus an@oritatem tribuimus cum Reus:
nero de teffam. vol, rp.r.cir nr0. & Gothofredo
adL.28.8.1. Cod. de teftam. {ed potius veltigiis &
analogiz juris Juftinianei infiftimus, ;

§- XIV. Ex regula jam traditi quoad te*
framentum folenne, duo elicimuys confectaria s
quorum primum  heredis inftitutionem refpV
cit :  Nimirum, non poterat, quoad heredis in*
fitwtionem, 3 tefiatore literatum imperico In°

fitut
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i ﬁl_tu't.&Codicisiuretgﬁaméntummyﬂn'cixfhﬁcrf;‘

1q0idem omnis heredis nomen, autper manus te.
atotis, aut ceftium exprimendum erat §. 2. 7. e

’“tol "fam. ordin. quamvis (alim in'fua fubfcriptione
S Velin quacunqueteftamenti parteillud ponerepa- «
OB Werit [ 9, Cod, de teffam,  Secusacinteftamen-
1 T holographo, quippe quod, cum totum mann
e | tefaroys confcriptum fit, non indiget fpeciali vel
1081 tefarors vel eftium annotatione ; fic enim juxia
0, 'L.20, wer/ aportet, ex literis teftatoris heredum
Ei& Y0mina manifeftantur: Enimvero quia odiofum
e 1 rat & periculofum, extremam de hereditate vos
¢4 | atatem tam multis teftibus relinquere, Mynfing.
,(;n %4d.§. 4. 7. deteflam.ord,n.12, Itauryel ipfelme
gt

Peratoragnoverit, ex hujusmodi (ubrtilitate plaris
ul- M3 teltamenta fuiffe defltru@a ; ideo 4, Lizp. &5
15 30, Cod, de teftam. per Now, 119.¢. 9, correQas, li_bc-
do oque teltatoris arbitrio reliétum, legimu;,cu]us-
Yunque manu nomen heredis exprimi velit ; confe
Barry trac?, de fuccelf. teft- €5 inteff.d. by 4 verfs
o ﬁ’xmm, idque etiamin Cod. d.t, protinus authcr}a
ji5 ticarym collé@or monet, confs Now. 06.€.1.Q. 1. ity
i Conftit, Imp. de Anno 1512, pon iotarien. $ mu!t
v | Die Form, 1bi: von deffelben Teftivers, oder ei»
e | 68 jedesandern Hand &e. Atquehocobrinet,
t C 3 cglamﬁ
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etiamfi celtator literasnoveric, Schisz, Synopf-lnft..

deteft. ord. lit, C,

§. XV, Alterum confeSarium, quod eX
fuprapofita regula fuit, fubferiptionen teltacoris
refpicit. Inter cateras enim folennitates & illud
requiricur ; ut teftator iple manu fua fubleribac e-

ftamentom L. 2. §. 4/t Cod, detefiam, a fifcribes

renelciat, oStavum adhibeat teltem 4 L. 28.§.ull.
L.21.Cod. d.t. Reufir.de teflam.p.3.c.26.1.3. quod
etiam d. Confit. Imp. Yol Nofatien. Tir. von Tee
framenterr, §.bie Formeities Teftaments, pofmie
diuws innuit, &, quod confuluus, bngulis tefra-
menti paginis lublcribat Schulz. d.f  Modum &
formulam, prafertimteftamenti arcani, prafcribit
SpeculatorfeuDurand. libiz.p.z.t.deinflrum,edit.
§. compendiofe. n. 40. Quodfivero teframentum
fitholographum), hac fpeciali teftaroris vel otavi
teftis fubferiptione haud eft opus,d.L.28.§. ultim.
Struwv. Exerc.22.th. 10, Dis. de Lynckér. in' Anal. ad
Inf libi2.2. 10, §.3. Pariaenim funt, propria ma-
nu feribere teftamentun, vel ei manu alterius fere
pto fublcribere., Carpz. p.3. Conflig.d:18. num. 2.

Reufn. de seflam.p. 4. c.4. 2 150 " 1d quod non eft.
proprium teftamentorum, fed & alias in contras

Gtibus & obligationibus holographa obligario
. mand

. A0 . R AR el R

O NN D e ey



€7

vi
2

Many debitoris feripta, aquipollet inRrumento
{ubfcripco. vid. Brannem. p.1. Decif’s. Du.Stryk.
% Not, ad Comp. Lauterb. tit. defid Inflr.p.m.o0r,
vertb. fotum inflrument. Fern. Vasqn. de fuccef.
Creat, |.2.§.14.n.81.(¢9. 65 defucceff.refold. 2.5.17.

. 43,649,
~§. XVI.' Neque minus in teftamento pri-
Vilegiato parentiim frcer liberos holographia -
Quipollet fubfcriptioni ; hoc enim propria manu
Parentis petfpicue & absquenotis, expreffoanno
&die, feriptuim L. 2z, §.1.65° Auth. Quod fine. Cod.
deteftam. yel faleem ublcriptum, vid. Mev. ad jus
Lub. p, 2.8.1. art. 2. num. 21.teftes nullos defiderat,
Carpz.p.. Confh.g.def-17.6518. . Adeoquefche-
dulaa patee tora (cripta vel tantum fubfcripta valet
In vim celtamenti. Reusn. de teffam. p. 4.c.3.7.18.
Conf. Struvii notas ad Anton. Matth. de Succeff. c. 2.
aph.12.  Quamvis autem Reusner, 4. p. 4. ¢. 4. %
17.[ég. moneat :_fubleriptionem non debere efle
Bimis generalem, fed imul mentionem fieri opor-
tere teftamentt, quod etiam nrget Hartm. Pift.p. 2.
9%.1. n.7.apnd Carpz, d.def.18.7. 4. Ipfe tamen
Carpz. ¢it. I ». 3.cum aliis contrarium docet ; &
©Wmmunem fublcriprioner {ufficere cum Riche.
% duth. Quodfine Cod, de teftam. w11 aflerit Lau-
C 3 terb,
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terb. Comp, ff- Lib.25. 1.1, p, m. g03.in fr.  1ud
fane certum eft, cum ea qux abundant, non vidient

{cripturam L. g4. fde R. I valebit nihilominus tee
ftamentum parenus holographum, urut fimul  te-

~ ftatorz fitlubleriptum & velinutilicer ; ne utile vie

tigtue perinutile. ¢ utile.de R L.in 6to. Reusner.de
teffm , . 4. 0. 4.m15. (9. Deniqueadhucillud
no .dum,quando bicoomina heredum, portior
nes hereditatis, & dies ad(cribi debere dicitur : Ace
curflum & Bartolum id male reftringere ad tefta-
mentumholographum; neque melius Barbatiam
Confil. 58.lib. 4. n. 4. ad tefamentum ab alio fcri-
ptum, quod paternon fublcripfit, vid. Reusn, d. ¢
£.7.23.(¢99.

§. XVIL  Tllud quoqueindubitati juriseft,
tale teftamentum privilegiatym holographum,
nonnifi quoadliberos valere 5 extraneas vero pete
fonas in eo neutiquam heredes infticui poffe, 4. L
21.8.1.infin. Cod, de tefiam. Now. 107. c.1, Donell,
Iib.0.c.9. Gail. 2. O 112. n. 7, Matib. de teftam,
Difp.z.th.11. Imone quidem Legata & fidei com-
mifla reQe relinquuntur uxori autextrancis perfo
nis, 0ifi duo (altim foerint adhibir teftes. vid. Gu-
del. de jure noviff ib. 2. ¢. 4. circa fin, wer/. fi quib
guarat. H.Harim.practic. Obf. 5.1,35. Carpzp.i

ke ; conflite
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Confiit, 4. def 19. féq. quamvis cum Richt, D, 25,
% 89. quadantenus diffentiat Strav. Exere.z2, thef:
9. Quid vero [ piz cauflzin eo quid ficrelictum »
Yequidem pix cauflz favore, fchiedulam teftatos
s manu fcriptam aut fubleriptam, valere ut tefta-
Mentum, docet Reusnet. .47 p. 4. ¢.1z.1.12. add,
Panfehm, lib. . qu.prald. §.  Arque hoc non fo-
Uminparentum teftamento, fed in aliorum quas
Que ultimis voluntatibus hiolographis, quibus piz
Cauffe quidrelium eft, oblervatur ; nequevalet
arg. ex Auth. Quodfine. Cod, de teflam. cum diver-
fa fitratio liberorum, quibus alias ab inteftato de-
ttur hereditas. Reusner. d./.
¢ XVIIL  Diximus {upra th. 15. odiofum
atque periculofum effe, extremam de hereditate
Voluntatern tam multis teftibus relinquere, quod
evenit, quando LL. teftamentariz requirunt, utte-
flamentum fcriptum,coram teftatore & teftibus re-
!f gatur. L.zg. Cod.de teftam. Sand. lib.4. tit. 1.d.5,
Ydquenon folum ut fraus & falficas fcriptoris evites
tr, & fidesinftrumenti certior & plenioreluceat ;- v
¢d & ob eam pracipue canflam , utconftantia vo-
Untatis quafiex geminatione actusillinsin teftate.
Yappireat. Vid, Rewsn.d. 1r. p.3. ¢.9.num. 2, %499,
Sufficic tamen fi tefator profiteatur coram tefti-
: bus,
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E‘ bus, hoc effe tefamentum funm 3 licetnon dicat

fibiid el praleum:. add. Befold. Confl. 203. Dt- u
de Lyncker. Anal. Inft, Lib. 2. £.10.§. 3. modo tefta-

: | » tor literas calleat, vt falcim legere iple poterit; a- q

) 1 ([ lias nequidem judiciale absque pralectione vale. n
! | bit. Carpz.p.2. Decifi149.  Caterum prxlectios of

f ‘ 1 nem iftaminteftamento holo~grapho quodiple te- L

j :i ftator corum feripfit, non defliderari, cum aliis g 'l:]

i

: | 1k fatus Rewsn.od.c.9.m.20. .
Q. XIX. Exinde colligereeft, quod furdo, N

n

q utneper morbum (upervenientem rali, vix liceatia fqn
f k {criptis teftari, i liceraram fit ignarus, 479 L. 10 Vi
! i Cod. qui teflam, fac. poff.  Alia eft ratio 1o teftas Ce
W mentamuti, quippe quod illud huicfecundum e- pe
y ] | 1 jus voluntatem ab alio confcriprum, omnino co- diy
eEEY , - ram teftibus preelegi pofli.. Cexterum fi mutus o
‘ | ipfeliceras calleat, totumque teftamentum fua ma- \lu[
g . : nu conferipferit, quin jure communi valeat ipfius - g
b 8 1 teftamentum ydubitare nos prohibet Imperator## | e
| i ! bl cit. L. 10.infin. Tmmo necinfurdo,five difcretum Lf
SO EE 1 fueritinfortunium , five concurrens, alicer fatuens 2,
414 dum effe videturperd. L.10.ibi s €5 wocem abfiulit q
; H €5 aures conclufit.; [i ponanus ejusmodi perfonan tuy
(il literas [Cientem., omnia qua prioriinterdiximius. hat Ing
!*‘; ¢i fua manu firibenti permittimus.: Ceflat igitut. Lt

ki
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in teflamento holographo muti & furdiprohibi-
Honisratiod. L.10. Reufu.detefiam.p.2.c.18. 9, 4,
§. XX. Echaétenusdictamaxime quidem,
QU2 privata fide conduntur teftamenta, concer-
Bune : Publica fide teftamentum fieri folet, vel pex
Oblationem otincipi faétam, vid. L. 79, Cod. de tea
Siam, vel apud cojuscunque magiftratus adta ultis
Mam voluntatem exponendo.  Et quidem utra-
Ique teftatorss pracfentiam requiri; maxime fi aljes
M manu {it conlcriptum teftamentum, nullum
fete haber dubinm, Carpz. Dec. 293. de judiciali,
Vid. Eund. p.3:conft. 3.def.22. [e49.  Quid vero di-
fendum de teftamento holographo ? Equidem
Perea, que tradic Struvius Exere, 32, th. 9. dicene
um foret, teflamentum holographum quia fic
Conftac vel probari poteft, illud effe defun&i vo-
!Unt;,';cﬂ‘] ,nonfolum periplum teftatorem, fed et-
R perintermediam perfonam principi poffe of-
€iri, quia tamen Dauth.adL.19. Cod.de tcﬁamm't.‘
Binckelch, 42 teflam. Difp. 2.94.0. Carpzo'v.k Decif.
202, & DD. communiter indiftinéte requirunt, ug
Quis prfens offerar principi preces & teftamen.
Wm jnfertum , & iple Seruvius 4.2 ulum fori, per.
e ue in teftamento judiciali contrarium fibi py.
WE: ideo & nos tutiorem viam credimus, utiple
D teltacor
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teftator teftamentum fuum wruc frolographuns
mafibus principis vel fecrecariorum infinuer ; taf*
toque magis in judiciali tcflamento holograph?
prefentiam teftacoris necelfaciam effe puramus pe*
€a, qu tradit Reusner.de feflam.p. 4.c. 19. nsm. 3%
feqq. Moller.1. femefr. §. Carprov.dd.il. Berlishy
Decif 04.

§. XXI Teftamentfm holographum &

tione caterarum folennitaturn quidem imperfe’

&tum ; ‘quoad voluntatem vero teftatotis omo¥
bus numeris abfolurum ,ipfeque heres manum
faroris agnofcens,veluntatemque defundtifciens’
Anad ejus obfervantiam ex rat. §. £ F.de fideicomm:
bered. &' Lf. Cod. eod, faltim in confcientia obligs:
tus fic heres ? vexata, tum inter moraliftas, cum
LL. noftrarum DD. quaftio eft.  Et quamvié
Reusner. de teflamentis p.1.¢. 4.num. 29. Fachin. 4:

- sontroverf. r.5.aliique etiam noftri temporis J €Y

magoi nominis heredis confcigntiam abfolver
nolint ; Tolidistamen rationibusufuque fori con”
trario folatur enm, Struvius Exerc. 32. th, 16, qV!

perinutilem defun@iholographiam auferri fibiv
imminwi hereditatem jure delatam non poffe cré’
dic. conf. Engel. Colleg. jur. Can. l.1. 8. 2. §. 3.n.54:
1699 itews Ofiand. p.3.¢4f confe.¢.5- Puffendorff. ;
47
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4.5 N.c.20.n.7. [¢9q. ap. Dn.de Lyncker Anal, 4d
Sy, d,1h. 16. quicquid fit, quod generofum effe

Icat contrarium Pufendorfhins. Interim juxta me-
Tes Lotharingix Alfatiz &c. ex holographo heres
dem in poflelionem mitti poffe, affirmat Schilter.
Exercit, ff.2. 8.2

§. XXIL Tandem quod contraria teft:
mengi holographi attinet,ea cum cateris teftamene
torum fpeciebus ferefunt commania ; ficinfirma-
e reftamentum prius holographum per pofte- :
Nusnon holographum vel aurographum;mode
alias pofterius tam ratione voluntatis quam folen-
hitatum fuerit perfectum ; Quid fiveroiftud clau-

{ula codicillari munitum fuerit 2 Equidem claufus

la hac fanat quidem defe@um folennitatis, arg. L:

' 29.Q. 7. guiteflam. fac. poff. E.£'§.1, Cod. de Codlicill,

Inutilis tamen omnino eft, fi nec requificarltima
voluntatis adfuerint, qua ad Codicillos alias funt
Neceffaria. azg. L. 17.dejure codicill. Turret. de effe-
&u clanfocodicill.g.103. Quid fiverointeftamen-

_topofteriori holographoinftitutifint, qui alias ab
inteftato eflent fucceffuri ; maxime fiin priori fe-

lenni teftamento exheredatus fuerit filius, in pofte.
Yiori autem non folenni holographoipfeinftitua.
tr heres 2 Sane etiam imperfe@tum teftamentum

: D 2 pofte-
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- pofteriusiftis cafibus mpere prius, apparet ex L
z.de injuft.irvit.vupt. teflam, L. 12, ¢0d.L. 12, §. 2.de
bonor. poff. contr. tabb.L. 21.8.3, Cod. de leflaps.ith
ut tunc ilia voluntas non walear quidem uc ceftas
mentum ; fedjure fingulari ut quadam hereditae
ria diltributio ; nec firmitas teltamenti actendatuy
fed mutatio voluntatis, queconftanter facta cenles
tur propeer affedtionem,, quam regulatiter in cof

goatos habemus, conf L. 24.§. 1. de adim legat..

Struv. Ex. 32, th, 41. Cum tamen etiam in ejuse
modiminus {olenni ultima voluntate V. requiran
turteltes, d. L. 2.8tav, c. Lideo nudum tefamens

wmbolographum non rumpere prius, nif poftes

riusfuericinter liberos, verius videtar, fizuri in ter-
minls confulic Cujac. Confult, 55,  Et tancum de
teftamento holographo [implici !

CAPVT IIL

DE
TESTAMENTO,

RECIPROCO.

= § I
De teftamento holographo feparatim cum e
8etimus pracedenti capite, quantum ad pra-
fens
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f?hsinﬁicutum [ufficere videtnr, nunc etiam de re-
Ciproco , abltrahendo ab'holographia non nikhil,

oc capite dicemus :  Sic enim ex fimplicibus'eo
facilius dijudicare licebit de utrinsque nyixtura in
Capite [equente. Arque necitraverborum corti-
Ces oceupati, rerutn nuclewn fevius degultare co-
gamur ; prounusad potiores quaftiones oculum
Conveitemus, :
§. 1L Poffemus vero & hic, duplici ratio-
e confliderare teftamentumreciprocum: (1) Quo-
ad [ubje&tumm pasfivarn , quatenus unus quidem te-
Rator plures heredesinlituit cosque invicem recis
Proce (obftityic : Nam cum heredis inftitutio fic
forma, caput & fundamentum totius teftamenti,
§. ante beredis 34. 7.de Legat. quidni exreciproca
heredum inflitutione muruaque (ubftitudone re-
ftamentum appellare licerec reciprocum 2 (2) In
fenfu magis recepto, relpectu iubj‘e&zzc’?f’ai tefta-
Mentum reciprocum dicimus, quando duo reftar
tores mutuo fefe heredes inftituunt jisder prafer-
tim rabulis. : :
$. 1L . Deilla quidenireciproca fubftituti-
One, (de qua pra cxreris videatur Fern. Vasquius
e Syceeff. progreff. b, z: §. 19.) variz quidem , varii
frgumenti & ponderis quaftiones, difcutiendz
D 3 forent,
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forent, veluti: Quando reciproca fubfitucio dif-
ferat d campendiofa ? Covarr. adcap, Rainut.§. o
#. 4. Aun reciproca (ubftitutio filiis partim pube-
ribus partim impuberibus facta, comprehendat
fubfticutionem pupillarem, & an ad filioram heres
destranseat 2 Thoming. Dec.zs. Mant. de Conj ult
vol.bis.t, 8. Fr. Vivius 2. Decif 307, Anreci proch
fideicommilla poflint remitti 2. L. 72, Cod. de tyanse
alt. ibigne Gloff. €9 DD. - Siintefamento legan-
tur tantum fubflicutiones reciprocz, an inflicutio
tacite fubinteiligattxr 2 Dauth, de teflam, rubr. de
inflit. ber.n. 335, 207, Ex quibns conjecuris fub-
fticutio fideicommiffaria comprehendarur inreci-
procaz Mant. ds conjeiur, plt.wol.L.7.1. 4, conf:
Vasqu. defuceeff.progrefff, 2.§. 11.num. g.item, ex
quibus conjecturis inducatur reciprocum fideie
commiflum, Idem d. /. .5.  Anfideicommiffum
reciprocum adjungi pofli; legitima 2 Vasqu. e
fucceff.creat.d.1.§.10.5.174.250. it.de fuccelf. refol.
b3.inLeg. frpater puelle Cod.deinoff- teflam.n. 1. &
fimil. - Verum enimverone 4 fcopo longiusabet-
remus, hac primis labris tetigiffe (ufficiat.

§. IV.. ‘De famofion itaque reftamento-
rum reciprocorum fpecie illa, qua duo, aut plares
mutuo fele heredes inftituunt, heic potiffimum

nobis
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hobis, quantum ob temporis penuriam fieri pot-
eft, agendumerit; quod an 2 & quo jure permif:
lumfic s ance omnia perluftrandumivenit.  Enim
Vero Reusnerus &z feffam.p.1.¢.11. 4. 14. jure Rom;
Tegulariter reprobatumefle 5 quiavotum captan-
de mortisinduccree & libertatem teftandi quadan.
tenus auferret § affirmat ¢ eamquein rem adducit

Peckium de teflamentis lib.1.¢.§. qui tamen citato

loco potius de pactis fuccelloriis agit, &iple Reus-
Nerus promifcue de teftamento reciproco & pactis
Ieciprocis agere videtur, quando ¢/ w. 75, mori-
bus & conlvetudine hodie alind receptum effe di-
G, qua valerent cjusmedipaéta & fatuta gentili-
ta &c. Ecfanepetitio principiicft, quando Reus-
Nerus generaliter putat, reciprocum teftamentumi
Inducere votum captand® mortis, & impedire li=
bertatem teftandi. vid. Loz pr. L. §1.§.1. de bered,
inflit-Dn. de Lyncker. dunal, A lib. 28. tito 5. 1b. &

on enim dici poteft capratoria voluntas in qua

~ duo feinvicem heredes infticuone fimpliciter, affes

Qionis caufla poivs , quam mutuZ nuncupationis
Stgo. Covarr. tom. 1. de teflam. ad ¢.13. 7. 1. conf,
Dauth. de teflam. ruby. Efficiens teflament. num, 24.

fegq. Cujac. 16. Obf: 11, Coraf.s.mifcell. 13,

§. V. Equidemmoribusnoftrisinter con-
juges
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jugesreciprocam teltationem unis tabulis feri poss
fe ufu fori comprobatum dant, totjCrorum do
cumenta.. vid, Myn/ 1. 00]. 8. thique Fabric: inud=
dit. Gail, 2.06( 117. dAndler. Dec., lib. 2.4. 5. 1. 32

. Finckelth. Obf: 9o, Carpz. ad Conflit. El. Sax., 430
99. ( : 73
~ part.z.  Anautem'inter alios quogque teltamentd

pluraineadem chartafiesi poffint 2 Non'convenit
ipter DD.Negativim ad{truic Ant.Matchxi 4o Swee
ceff.c.1.§.22, & vixultra conjuges eum teftandi moe
dumadmictit Vigl. Zoichem ad §. /64 €5 unum Infl.
deteffam.ord.n’2. fég.c0 quod ablurdum fit tabu-
las, altero teltatorumadhuc fuperftite, publicari 3
neque jus [peciale quointeftamento patris, cui ad-
jecta [ubftirutio pupillatis, implex folennium ad-
hibitio conceffa eft, trahi pofle in confequentias
&a. . Aliiverg [impliciter affirmant, plures inuno
teftamentoteRavipolle. Lauterbach. in Compend.
[equi teftam. fac. poff. p.m. 250, ibigue Du. Strycke
in Not. Franzk.2. Refol.11, Carpz. p. 3. Confiit. 7.
def1z.m.1. Dauth.de teflam, ad L. 24. de teflam. s
2. it.vubr. demut. teftam.poteft.n, §.4. Peckins dete-
Sram.conj lib, 1c:19. (#bin, 3.4d dubia V: iglis refpon-
det.) Svarez. thef recept, Sentent. lit. Ton. 71. Clats
de teftam. qu.00.C5 plures ap. Reusn. de seftam. p. I»
C2onnm, 1§, : >
§. VI
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_§. VI Cum itaque ea, qua fit intropjii.
888 frequentiffima fit teftamentorum reciproces
fm fpecics,ideo de ea quoque nobis pracipualerie
tadatio, unde de cateris {peciebus fuis terminis
cile deinceps argumentarilicebit: Equidem cum
Per omnia libera effe debeat teftandi faculeas, &
Yoluntas nullis fuppofita infidiis 5 adeo ut nequi-
¢m ad alterius conjugis interrogationem condia
YWm teftamentum, valere, Carpzoviusftatuat p. 7.
Cont. 5. . 6. muleo minus, fiuxor follicitationibus
Mariti fagitata, ad domum amici fe recipiat,ibis
Que teffamentum conficiatadjeis claufulis dero-
Sdtoriis, domumque reverfa ad arbitrium viri a-
d {cribae, illud valebit, cum dolo ad idindu&a
Prafumarur. Berlich.p.;. concl, 7.2.13.  Quid ves
o fiexprefle hoc actum fuerit, ut alter alterum vi-
Ulim haredem inflitueret ; an mutari ab alteru-
tro poffic teftamentum 2 Et poffe mutari, decidit
tunnem. 2. Decif 24. :

§. VI Materiam objectivam teftamenti
Yeciproci fi fpe@emus, duofunt teftamenta & di-

Yer(a, licetiisdem tabulis comprehenfa : fiquidem

¢ duabus hereditatibus difponunt, & proinde
Otarjum pro confe@ione teftamenti reciproci
Uplex exigere pofle falarium, affirmat Carpzov.

E Fs
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P.3. Confl.7.d. 22, Finckelth. Obf: go.#.7. Unde
aniniislocis,dbipro quolibetteftamento rcipu.b]'
aliquid penditur, gabella duplicari debeat 2 vide
remiffive Peck. de teflam. conjug. L. 1.c.19. in fin.

§. VIII. Formam vero fiintueamur,unt®
quidem teftamencum efle viderur ceftatio recipr”
Ca,quippciisdcm,utﬁmplcxteﬂamémum, folen-
nitatibus contenta ; hac tamen moderatione ad:
hibita, utrogatio Notarii & teftium de duobus

- Ramentis expreffe inflicui debeat, Reusner, de 1
Sflam.p.r.c.2.n.18. alias vel XIV. teftes requiri ; Vﬁl
VI, céftes in fubferiptione, fe utriusque teftacor®
nomine fubfcribere, fateri debere, commentd
Hopp.in Comment. Inft.l. 2. 1. 10.§.13. conf. Fabrit
ﬂ(/ﬂ{))}’lﬁﬂg . O/if & .’7,-“7'2/}/. 2, Decaxtero nonf?
lum ucrinque permodum oltima voluatats ; fef
&abalteratra parte per modum contra&us, rect*
procam heredis inflitntionem fieri poffe probat
Dn.de Lyocker.in dnal f ). 28.4. 3. thef 43. add:
D' Schilt. Exerc. ff- 39. 8. 57. Equidem fiteft#
mentum reciprocum firfactam, & codicilli pofte?
conficiendi, in tefamento ifto confirmati, conti*
neantin quo lederctur alier conjux, codicilli nod
{uatrati. Brunnem. 4.Decif’27,  Quanquam alia$
i teftamente senjugum reciproco xqualitaj
, ~ haue

~
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hayg requiratur. Bezlich.p.1. Dec.or.  Unde yalet
hamentum reciprocum, in quo maritus uxorem,
00ola portione Rarwtaria infticuit, Brunnem. 3. De.
23, Ututvel citra ejusmodi reciprocaminfti- .
HWtionem conjuges fe invicem portione ftatutaria
'egulariter privare non poflint. vid, Carpzov. P. 3.
Confi. 7. 4. 2. f¢q. Berlich.p. 3.concl,9. Necuxor
onfentiens in teltamentum mariti, protinus re-
Mincjaffe portioni ftatutarix cenfetur, D, de Lyn-
tker. Decif: 253, p. m. 328 Denique notandum,
Quod etiam in teltamento reciproco fervanda fint
Jta infricutionum & prateritionum perfonarum
Nece(fariarum , Idem Decif. 430.

§. IX. Quid vego {tatuendum de eo tefta
Mento reciproco, quo difponitur de dividendo co
Inter utriusque conjugis cognatos,quod poltmor-
tem oltimo decedentis {uperfuerit 2 Elegantem

calum decifum refere laudatus Do, 'de Lyncker.
Decif. Fenenf. p. 2. Dec. 620, his verbis : Veronica
Batte mit it rem Cheheret eint Teltamentum reci-
Procum anfgeridhytet, diefer bt exft, die Vero-
Dica feriad) + oot ihrem Tode aber hatte fie eflis
De Raftern ibrer Schiefter sugefchicet, und diefe
gedachte die ihr jugefande Stucte sunVWoraus,
X capite donatiopis inter Vivos, geaelt ihres

B Shwaz
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Sihivagers Freunde gu bebaupters 5 Dietveil

nundad Teftament in diefen Formaliel beffundes
Wenn die Veronica ifren Heven fiberleben , uni
fodani die Welt gefeatien witede , f Hat fie auf
foldyen Fall gleidhfals befrdndig gefest und vers
ordmvet, dap fodanm dicjenigen Giter und St
cEent, att Mobiligh ynd Immobilie, 108 fie 9ol
ihrem Cheberenr, formohl Vermdge diefes Teftws
ments, als andy, befage dev gtvifchen ibnen anfges
vichteten reciprocirlidyen Donation,erlangef, uid
sue Seit desfals nod) ibrig, und vorbander find
sue Helfite, auf ihres Sheberrns Freundihafit,
wiedetformmen und fallen folite,  So way det
Veronicz Gdhwefter Vorgebernr, wenn Sie Hie
Donation wittde ecweifen Fonmen, gegriindet §
o muften bes Maunes Freunde, bicfelbe nichts
Defio wwettiger mi€ i das Ubrige s aleicher The
fung laffens. Menf Sepr. 1687 nady KSfierits,

§. X, Ulcesius quaritur ;- Siin teltamen
toreciproco, alterurri conjugum omnia bona re-

. linquantur : Ao alterias defun&Gi coguoati feu he

redes ab inteftato, quartam falcidiam detrahere
poflint 7 Quod negamus, maxime fi heredes ab
inte(tavo tales fint, quibus necalias legitima debe-
Wr. Carpz.p.z, Confl.1, d.11. vid. Dn. de Lyncker:

2
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8o 1. Decif; Fenenf- 174. ceflat enim ratio L. falcj.
diz ; cum teftamientum conjugum reciprocum
Per teadica Berlichii pars, 7. Decif: g1. num. 2. &
Qail. 2. Obferv. g0. mum. 7. fit donatio remune-
Ytoria, in qua non locunt habet falcidia, Schnei-
devw, ad S /< Infi. de L. Falcid. num. 17. Carpz.
4.1,in f. & alias reciprocationis favoremultain jure
admiccantur. Thoming. Dec.s7.7.0. Quid[icons
Juges in teftamento reciproco utriusque familix
Cognatos heredesinflituerint 2 an quaque familia
& [emiffe inftituta cenfebitur ¢ pegandum vide-
tr: cym partibusinteftamento non expreflis, ra-
tio fucce(Mionis abinteftato fervetur ¢ fed affirmati-
Vam tuctur, Richt.p.z. Dec.37. n.12. fegg.reftiingit
Vero eam Carpz. p.3. C.g.4. 15, n. 4.0 teftatorper
particulam egwe vel ffmul voluntatem fuam expo-
fuerit 3 contratium tamen uberius propugnat
Richt.d.lm. 15. foq. ‘
§. XI. Nimirumteftamentireciproci effe-
Guselt : Quod poft utriusque covjugis mortem
ona teftatorum ad cognatos eorum; jure fidei-
Smmiffi ransferantur Cazpz.p.3. C.7.4.18. a1que
“Friusquc conjugis proximiores cognati zque in-
ituti, in capitafuccedant, Carpz.c.Ldef 20, jta ta-
Men, yt juxea §. praced. utraque cognatio femis-
3 fer
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fem'capiat : Unde ficue alias heres Aiduciarius, i
deicommiffariis, de fideicommifio (olvendo caus
tionem tenetur pralare L.z, fbg. L. 15.§. £ ut Legat
el fideicomm. canffa caveatur, Struv. Exerc. 30
th.so. féq.  Traetiameeftamenti reciproci fuperftes
conjux, defunéti conjugis cognatis de praftandis
fideicormiflis fatisdare tenetnr. Carpz.d./.def. 19
Neque illud hic pratermittendum, quod ex tefta-
MEnto reciproco conjugllm,hercdes flant ad prie
mo, qui ante ultmum. morientem decefTere : ad-
eoque {1 maritus cum uxore fua, hoc modo reci
proce teftaverit: ut poft relit viduz morcerm
fratres fui reciperent hereditatem : mortuis qui-
dem anteviduam, illorum tamenheredes {ey liber
ri ad" fideicommiffum admittuntar, vid, Da, dt
Lyncker.p.1. Decif. Fen, 324,

- §. XIL  De contrariis teftamenti reciproci
ultimo loco quedam monenda veninnt,  Unde
prima fronte frequens hac exfurgit quaftio: Af
teftamentum reciprocum 2b wno canjuge etiam
poft mortem alterins pofficrevocari 2 Quam quile
dem perdpbitandi & decidendi tationes late vent”
lat Finckelthufius 04/ zrvrgo. eamque affirmativé
fimpliciter wetur Mynfing, Cent. 1: 04/ g, ibight
Fabric. in addit. conf. Gail.z. Obf177.quod & fe-
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Cindum juris Romani rigorem admiteit Schile, .
€. 7. 39 th. 57, juxtaregulas vero juris naturze geo
Neraliternegat.  Nobis autem duplici diftin&io-
e commodiffime hac quaftio enodanda viderur,
E¢ primo quidem videpdum, anteftamentumil-
Ud reciprocum fuerit wbfolutum ; an corvefpeiti-
Vum 2 1llud utique poteft revocari, etiam renon
Amplinsintegra, & altero teftamiento licet per mors
tem ynius conjugls confirmato ;. hoc vero quia
¢x {ubfiftentia alterits dependet Mew, part, 2. ad
s Lubec. 1, 1. art. 10. 7, 30./¢9. 4. Fab.lib. 6, Cod,
Ly defin.18.abaltera parte fola mutari vel revocas
inequit, St7wv, Ex.z2. th,43.  Agnofcic&hanc
diftin&ionem Do, ab Aodler. Decif lib.2.t.6,2.33.
Jeq. €5 Berlich, 1. Dec. 92.#.5.  Neque [olidi quid
haber Brunnemannus 2.Decif’24.n, 4. f¢9.cuream
Yeprobaret. vid, Dn. Lyncker. in Aunal. ad Struw.
%, thef. 43.falla enim eft hypothefis, quod mutua
Sonjugum dilpofitio pro captatoria fic habenda,
Vide Eund, Anal. ad 1. [f-debared. inflit.th. §.  Sea.
tindo diftingvendum putamus : An uterque con-
Wgum per modum w/tima voluntatis dilpoluerit 3
0 verg alteruter per modum contractus confena
¢tit, & fefe obftrinxerit difpofitioni alteriug conju-
88 {uper yurivsque bonis ? Ifto calljitidem fubfi-
; ftic
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ftit revocatio [ mutatio A (uperftite conjuge ffces
pta, faltim ratione bonorum i fe provenicntiumy
Carpz.p.3. Confl. z.def 1r.12. Struv.'c. L altero et
iamconjuge adhucvivente &invito, Gilken.adls
15. Cod. de pactis. n.14. Richter. p.1.Dec.26, .19
iraut{uampartem alienarevel de ea pro lubitu dis=
ponere & teftari pollic. /4 Dec.22.n.17, (5 Dec.37:
n.10. Hoc vero cafu,ubiinmodum contraétus
{e obftrioxit, irrevocabile habetur teftamentums
Carpz. p.3. Conft.2. d.13, Quodtanquam caute:
lam commendat Betlich, . Dec.gz. num. 5.  Que
doérina, utuc tefte Dn. de Lyacker. in 4nal. ad
Strav.d.th. 43.apud Saxones & plures JCros alios
recepta fit ; nihilominusa Brunnemannoin dubi-
um vocata ¢ft 4. Dec. g4, n.0. contendente, nulla
hancdo&rinam niti ratione ; & contra L. #/z. Cod,
de padtis. conjugem conlentientem fe reftandipo-
teftate privare ; Er tamen rationis affatim refert
Berlich.c./m. 7. atque . 11, f2g. Brunnemannires
primit dubia. Illud demum certum eft ; ubi alias
ejusmodi teftamentum revocabile e}, nejuramens
tum quidem huic revocationi obftare. Mynfing
& Brannem.dd, ll. Franzk.z.Refol,11.[éqq.

CATLVT




[ce-
107y
) et-

JL

.jis-
37
oS

1£¢
u&

i0s
bi-
1a
od,
)0~
ert
ree
ias
- 11

ﬂg

523 )41 ( 3%

CAPVT IIL
DE

TESTAMENTO
HOLOGRAPHO RECIPROCO.

3 §. L
Prxcognitis fimplicibus teftamentorum gene:
tibus, holographo [c. & reciproco, nunc o
facilius de utriusque mixturajodicarelicebic; llud
Qmen Pr:szncndum efle duxi, hoc capite pra-
Primis agendum elle de teftamento holographo
tgalicer accepto, h. & quod totum teftatoris manu
onicriptumeft ; neque reciproca fubftitutio no-
ishicadeo curzerit, fed de inftitutione reciproca
Qualisqualis erit craatio. :

S, 1. Verumvero ,cum nobisneutiquam,
frmo fic, de diftinétis teffamentorum tabulis, in
Quibys duo vel plures mutuo {e heredesinftituunt:
tddeecoin quo pluresinuna charta vel membrana
Voluntatem (wam exponunt: Ideoantcomniain
IMine extricandum erit,qua ratione dici poflit te.

aMencum reciprocum holographum @ Autenim
Uterque reffatorum voluntatem {uam propria ma-
y cxpouit: Etdic, cum non fiteadem manu zo-
- ¥ L
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¢um conferiptum, non videtur dici pofle hologt#
phum ; & contradi@io velutin adjeto effee, teftd
mcntumproparteholographum: Autunus tcﬂ?{'
torumn una alterjus voluntatem fua manu expf’
mit : & nec hoc quidem holographi nomine v&*
nite pofle videtur ; cum holographum teftames
tum [it, quod teftator propria manu totum co
feriphit.  Acvero utrumque haudinepee hologr®
phum dici exiftimamus : Illud quidemideo, qui?
in teftamento reciproco duo funt teflamentd
Carpz, p.3. Conft, 7.d.21..12. quorum utramqués
cum perfeétum totumque effe oporteat 5 perum”
quectiam manu teftacoris it friptum : quid i
pedit vocare holographum 7 Hoc vero, quod fe.
una & fola alterius teftantium manu concipicuh
holographum non minus dici poteft, quippe def
nitioniin #4. 10.c.1. traditz per omnia conveniens:
§. HL Ucverodteftamentis reciprocis ho?
lographis €6 magis exulent fraudes, qua facile ii8
ftrui poflunt ; inprimis confare neceffm eft, rale
teftamentum utriusque conjugis voluntace effe
confe@um, & utriusque teftatoris manu confcrt”
ptum ; & nifialias teftatorum manus fit confpicud
confulcum fore yut in prafentia teftium confcriba”
wr, commendat Stryk, in Novisad Com‘n..L,mzr‘f:
#h
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lit, gu; tefiam.fac. poff. verb. totum. p.m. yor. e

€0on (oluma marito ; fed &ab uxorecaterz re.
famentaiie (olennitates parimodo [untoblervana

Z; urv,c teftesab prroquerogatiin fubfcriptios
"¢ utriusque teffatoris mentionem faciant. vid.

9Pp- ad$. 13, 7. detefiam. ord.  Ime nec principi
Yeljudici alicerinfinuari pofle , quam utroque cons
luge prafente, & voluntatem fuam approbante,
®lupra tradicis c.2.§. 2z verum eft.

§. IV, Caterum an intaliteftamentorecis
Proco, A folo teftarore marito conlcripto, & vel
30 uxore generaliter fublferipto, imo judicialiter
Wfinuato, valeat heredis inftitutio y Adeicommils
m, legatum &c. ab uxore ipfi reliGum > Haud
Higuimomenti quaftioeft.  Pro cujus affirmati-
Va facere videtur : quod juribus permiflumi fic, ue
Onjuges teftamentum fimulin iisdem tabulis con-
dint,fcquc reciproce heredesinftituant, & talia te-

Amenta unis folennibus expediri poflint, a7g. L.
0. Cod. de pal?. ibigue Bald, Salicet. Caftrenf. &
DD, comm. Oldrad, confil.174. Gail.2. Obférv.1i7,

axime cum fublcriptio uxoris fraudem exclude.
"Tvideatur, cui infuper fides judicialisaccedit: At
Quiin prafentiajudicis & [cabinorum etiam ipfum
Woarium (uis quid rece adlcribere poffe, deci-
F‘ 2 * fum,
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ﬁuhﬁ, refert D, de Lyncker. p.2. Df[éﬂ]é}ifﬁfeff/*"

EtReusner, p.3.c.23.7. 14.legatum yquod maritus

in teftamento uxoris fibiadicribic, ea confenticns

te, & Notario fubfcribente teftamento , ab uxore
prius relecto & recognito, valere, exiftimat,

"~ § V. Sedenim, cum ne-pater quidem it
teftamentoalicno filic quid adferibere poffit, nif
eeRacor fpeciali fubleriptione expreffe repetierit
[eeadidtaffe €5 recognoviffe, L. 15.ff- ad L. Cornel.dt
Jfalf. Dn.de Lyncker.p.2. Decif.66.4. Richt. vel, 1. p
4. Confil, 11. n. 206, f¢q. Et multo minus maritus
fibi in teftamento uxotis legatum adlcribere post
fic, pex expreff. texct.in L. 4. Cod. d.his gui [ibi adfct’
inteflam. diCtante licet teQatore, Carpz.p.3. Confte
3.dg.nifiitidem teftator fereliquiffe teftatus fic, ide
que [pecialiter & exprellis verbis. Idem d. C. 3. d.10
n.1.2. Vid. eund,.omnino p.2. Dec. 151. (ubi numnt 4
Reusneri tradita reprobat,) eadem vero, imo ma-
jot fit prohibitionisratio ejus, qui fe heredem fert
bit ; quam quilegatum fibi in alterius teflamento
adlcribit, vid. Carpzow, d. Dec. 19%. cum legatarivs
poflitadhiberi teftis; heres vero ob {ummaum frau
dis fufpicionem penitws repellatur : Unde pernés
ceflariam conlequentiam a minoriad majysinters
tur, cuinon licet in teftamento fibilegatym ve""‘i

: liué
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lind quicquamadicribere, L.4.Cod.d.t.is néc?

4 hes
tedem fe (cribere poteft, quod certe fieret, imari-
tus totum teftamentum reciprocum fba manu
conferiberet.  Necdubito, quin talis fcribens pee-
n L, Cormneliz codrceri pollit. L.2.§. £ 0. L1g. Lig.
Hoad L, Corn. de falfc l.3. Cod. qui (i adle rib.in
teftam.

§. VI. Arduabiac exfurgicdubitatio : An
teftamento reciproco, per holographiam mariti,
feipfirm heredem fcribentis, 4 parte uxoris invali-
dato, etiam reciproca mariti inftitutio,, qua uxo«
tem heredem {eripfit, infirmetur 2 Et prima qui-
dem fronte id videtur aflerendum, cum fublato
correlativorums nne tollatur & alcerum, & recipro-
Catio non nift induobus poflit {ubfiftere : Verum'
licet teftamentum reciprocum ob jsfirmationem
alterius non peflic fubfiftere amplius ut recipro-
cum, valebit tamen ut teftamentum fmplex @ di-
verfa enim eft utriusque difpofiio & feparabilis,
ita ut utilis per inutilem noo vitietur : ideo.cum
Perezioin Cod.t.de his q;:éﬁéiaa"ﬁriézmt in teflam,
%, 7. €5 Ant.de Gamma Decif. 231.0¢ gativam pros
Pugnare non dubito. Athfhﬁ"‘:&“w“mmﬂué
Perrimectiam, tum Rintelienfes, tum quoque hu-
jus Salan | Cti clariffimi duobus refponfis perdy-

F 3 bitan-
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bitandi & decidendi rationes do@illime confirmas
runt : que, ucfua radiane luce & affertum no-
ftrum egregicilluftrant, majoris auGoritatis cauld
hucapponere lubuit, :

CASVS AVTEM TALIS EST:

Condiderat Titius cum Seja uxore iisdem
tabulis teffamentum reciprocum, in quo primo-
moriturus, fuperftitem pleno jure heredem inftie
tuit : Cum jam mortua uxore matitus quoque
brevi poft decederet, quoque teftamentique ta-
bulz aperirentur publicarenturque , cateris fuo lo
co relidtis,iftud d defunGze uxoris heredibus ab in-
teftatoindubium vocatumeft : Utrumteffamene
tun, qued totum mariti manu (cripeum reperie-
batur, quoad reciprocim uxoris inflitutionem,
qua maritum heredem inftituerat, poffit (ubfifte-
re,necne 2 Et refponderunt JCti Rintelienfes pet
rationes dubitandi & decidendi his verbis ;

Y bstvar i Redyten erlanbt wund sugelafien :
e Quod conjuges fimultefamentum condere, &
incadem charta f¢reciproce beredes inflituere : €
Yalia teflamenta, guamis reipfa duo 5 diverfa fint
teflamenta, unins tamen [olennitatibus expedirt
i Posfint,arg. L, Licet. 19, Cod, de paclis ibigue Bald:

: : Salicet

Vo ¢ fif € 15 Wm0 e VD U e i ot O ol A, S
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~ Salicet. Caftrenl. & DD. comw, Oldrat, Confi,

174, Gail./.2. Obferv. 117,

1nd Dttt aus Hey Copia biefes Teftamenti
b bem Beridht erhellet, dap daffelbe auf allen
Bldtternt voit bevben Shleuten witerfihrichen
o unterfiegelt, unb auf beyder Shleute Hegels
el wou detr damabligen Stadt-Sultheifen
W0 bepden Virgermeiftern, nadhbeme ihuen
Viefes Teftament beisoe Cheleute verfthloffen bor-
Seseiget, mit Bevicht, dag in demfelben ihr leg-
Ler 9Bifle enthalten wdre, al8 eint gevictliches
Leftament anfgenormen , und vou thien, durd
thee eigenandige Unterfdhrifit, und bepgedruc=
te%‘““’s’@iegﬂConﬁrmlret worben. Lo die-
&8‘€eﬁameut, a8 ¢int Teftamentumad acta con-
dicom , angufeben und su balten iff, per tradita

etlichiip.3.concl, 4.5.9.f¢9q. :

Jebodh aber, weifen Tiriusdas ganteefia-
fent, und alfo auch diefen §. Triige fichs abes
Unfitens su (tworin die YRit-TeRatrix Seja thren
Sheberrn, den Ticium , hintivicberu 31 ihremm
Uaiverfal Gthen eingefessthat : ) mit feiner eige-
e ynd alleinigen Hand gefrieben ; So hal
Be1 i dafite, daf foldh Tcftament, foiel e Se-
= @ither nird Berlaffenehafit betriffe, aléet:;

D
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w011 Defvegent su et unbeaftia und nidt bez
ftandig fey 5 Folgtich det Sejz Berlaffenfthafity
puteh foldy efantent, auf ihren Cheheren feelv
gent, widht, fondeen vielmehe auf e Teltawicin
heredes ab inteftaco devolvivef, und diefclbe Davs
£ 31t admiteivett fepett, -
Sinntenralen nicht allein indgentein befands
folt Retens s Quod [criptura illa, gua [ibi ali
Juls in alterius teflaments legatum vel fideicormmise
[ adfiribit,de falfo [ifpecta adeogne probibith
ity ut npn [olum illud quod bai quts adfcripfit.,pro not

" erista €5 nallo babeatur, [¢d etiam talis firibens
v

pana L. Cernel. defalf teneatur L.1.§. 7. L.0.L.14:
L.ig.ff.ad L. Cornel. defalf L. 3. Cod. de his qmiﬁéi
adfcrib. in téffam. ibique Salicet, & DD.'comunn,
fonderis auch dnfoudecheit eiers Chemanty bers
gieidpert in Teltamento uxoris fich susufchreibets
Secbotlien ift per L. 4. Cod.qui fibi aliquid adfcrib
inteflam.

dianam , wotinneit devgleidhen verbothen, nub

- 901 Legatis WA Fideicammisfis tedet, {0 it bg({)

eadem , imo major vatio probibutionts ey Demmjenle
gett, o gav D08 Teflamentum alterips fehreibet s
iqeoque idem jus ﬁ;ff;/fizdzm.z 5. Ali in termings doce?

Carph

114D 06 3tvar Das SCrum wel EdiFum Clatte,
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Carpz. Dec.1gr.per Lo1s.§.3.1F ad L. Cornel, de fal-
L5L. 5. Cod, qui [ibi adfir.in teftam. verl. alignod es

H0lysmentum,

@5 thut auch nichts sur Sadye, dap die
Teftacrix a8 Teftament auf allen BIattern bif

i Cnde mit ihrey eigenen Dand unteridhricher,
Hnd befiegelt babe s Siguidem ad hocut ejusmods
feriptam in alterins teflarento valeat, nuda te-
Ratorss [ubfiriptio €5 [ubfignatio, etiamfs confiet,
9u0d tefeator teflamentum diclaverit, non fufficit,
ﬁ’a'pm:jﬁ requiritur's ut\d/izmde confletyid quod [ibi
Uiguis adfCripfityex voluntate teflators adfcriptum
Se, [eilicet ut [ibferiptione fua fpeciali fe declaras
Cerit teflator, [¢adfcriptum illud [cribentidiGa e,
Wit pralectoipfiteflamento., illud adfiriptum appro-
baverit. 4. L. 1. §. 8- L5, §. 7. 65° 3. [ ad L. Cornel;
ﬂ'ffmj/.' L. 2. L. 4.Cod. de pis qui [ibi adferib.in tes
Fam, Bruonem. inL.14.ff.ad L. Cornel. de falfon.
2. Carpz.p.3. Confl.5.4. 10, : ¥
Nody weniger abet iff hierbey g1 actendic

1, dag ber Stadt-Sculthei und bepde Ditg=
Seemeifiere Das Teftament unterfthriebenr, unp
it ifypers refpective Amis- und Stadt-Siegel
beuifFtiget  uiid dabesy acee e vet Dnf Bende Shee
Rt foldy Tcftamentinibree Anvefenbeit unters
-G fthrig=
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fhvicbetthaben ¢ fintemalen aus ihres dem S
Famentbeygefirgten Areltaro gruar erheliet ,baﬁ
fie Nomine Ticii ach dem Hanfe , wo hie ceftipel?
ebe Chelente getobuct, bevufen mworden, nic{)t
‘aber, daf fie sugleich aud) Nomine Seja, yitd sivab
in (pecie ad actumiceftandi epfodort fopedent m‘w
Deten Reciten nach gefeheben folien, L. 2z §. 2.1
gui' teflam. fac. poff. Farinac.de icfl. qu. 62.num. 5§
Berlich./@prad.p.g.concl g.n:v7. Gail.d, . 2, O
ferv.n7.n.2.69 3. :
SN L bbecdas , foift ibtren dec Subalt diefes Het?
meptiten Teftamentireciproci intcrconjuges,ullb

infondecheit, was der Sejx etiten A illen betuifft -
- qiichtvovgelefen , fondern ihnen von henden S

¢

fenten et Documencum Yeefdhloffen ibesteidhel;
und miy dabey genteldet worden, dap davimm bt
fester  Bille enthalten fey, mit Bitte, folde
Ames=und Stadt-Gerichtsd 1wegenn 3 confivinic

Cven.  LBuocafn tale teffamentum magis vires 4_/1}‘

it ex nida priviata [Criptura , quam ex approbalio:

. me faita per publicas perfonas, jgnorantes contenth

in [iriptura clanfa: . Ideogue folennitatem quiden
teftamenti ; non vero fubflantiam ejns probat, ‘/)0/73
Barthol. iz 4. L.1. §. ex illa. ff: de falf: Bald, inlr
dictantibus, Cod. de teftam, Ant. deGamma Dedf.
231.1:4. €5 5. b

(D= e
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Und weil alfp der Stadt-Sehultheis ynp
Betyde Bitrgermeifiere dert Inbalk dee Seix Hres
Leftamentanidit geboret, yud alfo it fagen -
Winnierr, o o8 th: Wille getvefent ety iren Shes
fBaiin s citiein Univectal Seben eingufeten ; So
Werent bloffe Confirmation parsy , Dap fie devetss
Uigultiges Sefament validiven Eotnte ; nidht ai=
”B!Ff)ég s folaenim conffrmatio, nibil novi juris t7is

“t. Gail. 2. 0bf 1. 3. 4

Bleibes dennach dabey , dap diefed Teffa
Ment , foviel die Sejam betrific , su et unfeaff
lig, und deen Sebfihofit auf ifte nidfte Vet
Wandten yid heredesab inteftato devolviref fes.
Ui in termints decidit pracitatus Any. de Gamma
q, Decif> 231, n, 6. €5 ex eoPerez. in Cod.r.de bz?tqui
Wiradfer.in teftam. i, 7: B3, R, I, *

HVIC CONSONVM EST

RESPONSVM ILLVSTRIS:

SCABINATVS IENENSIS.

@Bmolm gedachtent [etten LWillett, Daf fel-
O biger beyberfeits vor beftandig su adyten,
Wid Ticius, Werndge defett feitter Cheliehftey
Crbesvorden, angefubret werdenmodte: 3

' 502 1, 3as
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o Was maffen in Rechten sugelafien, daf
seoChegatten, in einem Teffamente, einanbdet
MCrhen einfc.geu moget. Peck.in tr. de tefiaments
Conjug.l.1.c.19.65 al, _

= Nirgends vecbothen,baf watn ein Ehes
mani it eigener Hand fein Sheneit qur Sebin
eitifetiet ) nlsdatin wiederim das L eik ihren fep
tew 2Bifler, dburdh die Hand ibre: Manes, exe
primite , gumalen e fich micht feyicen roolie , i ¢
e foldyen Teltamento reciproco sioeperiel
Dande s gebranchen. - Ober, wann efiwa berde
Cheleute) thee idyfte Freunde wicht wiffen Laffen
wolltér, Daf fre fich allein gegen einander Qe
beneingefent, cies SrembdenHand, in Abfehrer
bumgihresTefaments, fichau bediener.

e

3. Jhurin detten NRedhtendes Legadi gedadit

ferde : daf.detfenige, fo dad Sefiamert oder T2
Dicill gefehriebens , tuet it eigener Hand Dars
feel Ednnte, wicer ein Legatum Pabett folle, L:
14. €5 15: ffomils; Corm defalliL. 4.5 5. Cod, de bis
guifibi adfir.in teflam.

4. 31 gegetitodrtign Teffametite alle (-
[picio talfi & frandis cellige , angefehen Her Mann
Dewm Weibe , und das Weib dem Mante die galte
be Berlaffenfehafft auf den Falt, melcher Sge:"

¢
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Vel anpetat itberlcben wiwde, befibicdent, geftalt
Al die Seja, welche obl lefenund fihreibenFon-
ey, quf aliet Dldttert dad Teftament untees
[Wtichers, wnd alfo verruthlih alle Wotte des
Seftamentseigentlicydurdgclefen, imEefatmen:
e audh nichts gedudert, oder auf dem JRanb g
Idhrichen su befinden , Daraus efiva st feblicfiet
Wive  af tady ihrer Unterfhriffe, hnter ihrent

“

Wiffert 1oas darsy Fommett, fondern der 1icius

D08 gangse Teffautent gefthrieben , and fonfe mit

Beffaipe nidts angesoqer werden Edne, wor=
Qs eine Ssefahroe oder Detrug abyumeharerr,

5. Uberdas Si¢ Claulula falutaris ge[&mugﬁt
Wothen , paf, waiin olhes nidt gelte alB il
declich Teftatment 5 ¢8 deninoch alsein Codicill,
?onatfio mort{i's ca‘tji;{a , obet fouft anderer lepter
Wifte Frafftia fepmolle.

ialeb?;s»eti abet (1.) ¢ fold) Tefamentum
Copjugum reciprocun in der Shat %ﬁﬁ%@{} Tefta-
menca enthalt, nehmlichy Des Teaunes uid bes
MWeies, ob fic gleidh per Compendium hi AlIE
Sehrifft sufamnieis gebradyt, un uno acte con-
fropipef tootden. Perez 4 % Cod. de bis , qui fibi

[crib.inteflam.n. 7.in verb. 1 cumt diver[a [it utri-

Msgue difpofitio &’ ﬁpqméi/p’f. Peck. cit. tr./. 1.cap.
G 3 43S
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#3.§. 1.1bi 2 €5 cum juris poteflate babeantur duo

teflamenta dnoque teflatores. Dabero twa eift
Chegatte feirnen lepten Willen dndert , ud et

anbere fich nicht ceblavet .ober gleichfallf Aendes

gt wolle getvoffen wiffet, die Vermmthung o0
lange bleibet , daf fein lester Wifle beftebe, bifs bie
Mutatio ¢riviefen erde, Peck. 4. 1. ¢, 44.7,3,
Wb aber (2.) in L. 4. Cod, qui i adferibe
Flacverorditet morden ¢ Dugin ieflamento uxors
maritns fua manu legata [ihi adfcripférit,  pro
non - [Criptis habeantar, Y|1H a8 i1t Detty Titulo !
de bis qus  [2bi adfcrib. in teffam. Yon Denel legalts
gefaget wivd, nicht nrinder vour ey Infticucione
heredisguerfiehen, wie folched Carpzovius P
Decifi151.1.9. 10.6 [eqq.Ditech fEattiiche Raciones
D Legesdeducitef. conf, Farinac. Oper. crim. po
O.ubiagit defalfiiate g#.150.7#. 194 G(h Perez, cit. /.
1wohl fthreibet: Luid i maritus teftamentum frmn!
cum uxore condidit 2 Certe valebit, etiam mank
Vizi falum in quo ille uscorem [rawm inflituit ; no#
wtigue illud ,in quo ipfe Je uxoris heredem [eripfils

cum di'v‘eiﬁ it wLrisgue difpofitio €5 ﬁ'/ﬁdméi/éf; ﬁ‘ :

4t utilis per inatilem non vitietnr, ut probat Apl.
Gdlfﬂﬁﬂ ch.. 237.0.0, '2[11f'0i€ 10 Contrarium gif#
gefubute Rationesaber ift feicht 3 antmorten

*

Lo
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; Unb giwar o (1) foldhe nichts sur Sache

thy ,

4d (2.) freplidy die Redyte wollen, dap
ann gleid) dic Frau verlanget, ihr Mant folle
lich felbft su ibrem Seben fibreiben , denmody der-
S[Eid)en ibm nicht eclaubt , guia etiam dictante 658

Volentesefiatore jnemo ﬁbz’ legatum wel bereditatem

8dfC1ibere debet L. 3. Cod. qui [ehi adfer.inteflam.in

Verb. o guamis dicdante teflatore , aliquod emolu-
Pentym ipfisfusuram fCribere. vid. L.g. Cod. eod.in

Verb, s jufli gus fervam tibi adfiripfifii. conf. po.

Loty Fad L. Corn. de falf ubide f2lfo tenetur , qui
T4l etiam teflatoris Legatum [ibi adfiripférit. Be-
!Uld.p. O, confil.284. n.12. quia nemopotefiin tefia-
#ento fuo cavere , ne leges in eo locum habeant, L,
J5. [f.de Legat. 1. r
QBanaber jadas Weibiwill, af bt Nan
28 gane Teftament gang alleine [dhreibe, und
Eines frembden Dand braudhen will : Sie jum
Wenigften Ipecialiter fublcribigent muﬁ,baﬁ fie i
ten Seann gt Geben oder Legatario eitigefelet
Abe s widrigenFalls foldye Heredis inftitutio pheg
egatum auS wichtigen o demtent Legislatoribus
omanis angefithreen Urfachen Yor ungulfig er=

OUIE 0iED. L.14.§. 2. frad L. Corn.defalf; :
A
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A44(3.) Obent olche Mennung ihre Abfer
tigung beFontmen. i

A4d(4.) Dicangeiogene Urfadhett pro con-
fervanda_uloma voluntawe prafent it gtg)w-"
lichy , {ttdem Die reciproca & murua conjuguni 0
fticacio, wic obelr datdethant, widht accendivéh
wiLd ¢ Jmgleichen dig tubleriptio gencralis, el
theallhies porhandit, mue d peena falfi hefreyely
ficht aber das Legatum pder Heredis inftitutior
nem falvivef, vid. L.74.§.1.4d L. Corn. a’efﬂ_M
Anch icht 31 confiderivent , daf Feitre Aenderung
pder marginalis additio allhiet s befindeir, getnds
guod beres wel levatarius nibil [fibi adfCribere de
beat 5 Undobidhon Ticivs Das gante Tefaments
und widyt allens die Stelle, worinne feiner gez
padht witd,, gefchrieen , foldyes gleidywobl feitiet
PetforiHeredis inlticunonem iicht conlerviyet, L-
Ispr. ffieod. o verb.: cum altervins teflamentum ve
coditillos fcriberet , legatum [ibi fira manu cripferils

Die Jura aber nicht in fingulas Perfonas geotbnct/' :

und dabero ebeir wobl eitem Minori, quamvis
prudean(limus fueric, die Refticutio, D et laditet
wicd , defwegen nicht entfehen fair, guomiam ju-
¥eminorumin generve conflitutoutitnr. :

Ad(5. ) Larinacid.d. n.1§4. per bextus juris; &,




& 7 ( B

DD, teflimonia ¢Liveifet, 9”0?!' pana adfcribensis

@i slocumin qualibet ultimavoluntatehabeat ; Q14
fgnp fivder Hechtlichen Niepnutg ,0ap watn die
Seja fren MMann fiberlebet hatte , fie jroaribn ge-
tehet 5 SRachdenr er aber fie betlebet, und fidh
It "3 ihren Crben gefdhrieben; Shre Srb-
[hafft auf thn it Formmen, und feitre Grben fidy
deven angsmafen nicht befugt fepud. B, K. 8.

§. VIL. Omiffis denique multis aliis, qua
dehac materia commemoranda forent , hanculti-
Mo [oco quaftionem addimus : An non faltim
Jus retentionis cx tali teftamento habeat maritus
Sjusve heredes 2 Quod N. : Nam ex teftamento |
valido ne quidem retentjonem competere , deci-
lom refere Do.de Lyncker. p. 7. Decife 226. ~ Sub-
fito hic A.Le&or! certo perfvalus,maturiorem
teexpetafle foetum : atquealtivs etiam fomerem
figere debuiffem , nifi temporis injuria fuiffem pro-
hibitys : Nec deerunt, {cio, quibus carpere faci-
liys, quam imitari, quive nil reétum putant, mﬁ
Quodipfifacinnt ; fed(ciantifti, me corum animi

- Impotentiz commilerelcere ac vevere, ut aliquan.

d0ad faniorem revertantur rationem.  Te vero,
®quanime Lector, ut hanc tepuem & impolitam
H opel-

L}
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ibi bibat

s b . purgantem pectora fHccunts

1N

&3t

‘opellamzquibonique confulas , & patrocinio tu0
foveas, amicerogo 5 & [iquemZoilum vel [ci0?
lum minus recte judicantem reperias,euma
me falutatum Anticyras mittas , ut

I S.
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':;gi" Seeum Imperatores Diocletianus & Maxi«
&% b mianns in L §. C.debared.infiit. relcii-
post ”1555 plerintcuidam Hadriano @ Colleginitly
PR Ji nullo fpeciali privilegio fubnixum [t
bareditatems capere non poffe , dubium non eff, tar
tum abefle videtur, ut omni prorfus careat dubio,
Collegiumecitra [peciale privilegium non effe ca-
pax hareditatis, ur potius contraria fententia du
bium non habere cenfeatur.  Ita JCrus Paulus io
l:20. D.de reb. dub. [entic : Cum Senatus temporic
bus D. Marci permiferit Colleaiis legare s nulla di-
bitatio eft , quod, fi corpori, cui licet coire, legatui?
f2tydebeatnr ; cui antein non licet Jfilegetur y on va*

. Jebit.  Etlicet Pavlusinhaclege delegato, Impes

ratores autem in priorilege de hareditate loquan-
tur, omnes tamen Jarium periti facile intelligunt
hacinre parem legatorum , fideicommiflorym -

liommque per ultimam volsntatem rcliétoru;]ﬂ
clie
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tllerarionem, atque hxreditatum.  Sed nullain-
ter has leges intercedit pugna. Prioris enim fen-
fusnon is eft, quod Collegium ad hoc,utcapere
Poffichzreditatem,{pecialiopus habeatprivilegio,
Potiusilla idinnuit, quod Collegium, nullo fpe-
Ciali privilegio fubnixum, b. e. ranquam Collegi-
Um [pecialicer non approbatum d Principevel Se-
Daty, hareditatem acquirere nequeat, quoniam
Mandatis Principalibus pracipicbatur Prafidibits
Provinciarum,nepatereniur (citra [peciale Impe-
Tatorum vel Senatus privilegium ) ¢ffe Collegia €5
*FU!Z;:/iﬁ_d, L 1.pr.D.de Colleg. €5 Corpor. cui con=
lentic/.7.§.7. D.eod.  InSummaantem, nift ex Se-
natui confulti antoritate vel Cafaris, Collegium el
Quodcunguetale corpius coierit, contra Senatus con-
Jaltnm €5 Mandata &5 Ca;gﬂitzztiormce/eé’mt. conf.
L 7.pr. D. qzwdfzzj;/fguf nniverfinom. lgitur Col-
io & autoritate {uperiorum non
habebatur, illicitum autem
crimine reputabatur :
;/ﬁtrp;zwr'it, ea pona
hominibus armatis leca

judicati funtL.2.D. de

legium, pz‘ivileg
Munitum, pro illicito
Collegium infticuere, pro
quisquis illicitnm Colleginm
Yenctur , qua tenentiuy , qii
Publica el templa occupalfé
Collry.

Propterea in Pandeéis titulus de Collegiis &
o Vil Cote
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Cotporibus pofitus reperitur, ubi de delictis & crl*
mintbus tra&atur.  Quoniam enim per coitio
nes, privato aufu fufccgtas stumultus aliaque plos
rain Rep. excitari poffunt mala, Romani fevere
prohibuerunt conventus, absque {uperiorum per
mifluioftitutes ; quod adhuc hodiein Germania
oblervant Principes & Status Imperii; utnon tans
tum Collegia, primitus fundanda, concefionem
fuperioritate territoriali gaudentium Impetrart
Jed & pleraque mortuis Imperantibus ab eorum

fuccefforibus confirmationem petere teneancur,
Omuibustex hiftoria ecclefiaftica notum efts
quam graviter Nero cumgue fecuti gentiles non”
nullilmperatores Romani primos Chriftianos af
flixerint, ut hi fepius palam convenire non aude
rent, fed noctu & io cryptis atque fpelurcis facrd
celebrarent.  Quod etiamcircainitium Reform#?
tionisin Gallia contigit, unde nomen Hugonota®
rum delcendit, 3 Pontificiis per contemtum Refot
matis Gallisimpofitum, cujus originem Gallich®
feviptor Thuanus lib, XX1V. Hiffor. hifce referts
Cum fingule urbes apud pos peculiaria nomina b
beant , quibus mormones | lemures, manducos,
caterabujusmodi monfirainania anilibus fabulist
incaticndum infantibus ac fimplicibus femings terr9”
' et
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Yem wilgo indigetant, Cafaroduni FHigo Rex ce/o
braur, qui noltu pomeria civitatis obequitare, 65 .
bvios homines pulfare ac rapere dicitur yab eo Hy-
&onoti appellati, quiadealoca ad conciones andicn-
das ar preces faciendas itidem noltu, qnia interdin
"on licebat , agminatim inocculto convenichant.
Acerrimus. Chriftianorum perfecutor fuit
Diocletianus Imperator, qui fupracitatam legem
8. C.de hared. [aflit. condidic, & per Collegia, hae
teditatum incapacia haud dubie etiam intellexic
Chriftianorum Ecclefias, quarum plurimas de-
Rruxic, foloque aquavit, uti fufius id exponit Ba-
Yoninsin Annal.ad annum Chriftizoz.m. 1. 65 feqq.
Ex his jam animadvertimus, quid moverit
Primum eumque religiofiflimum Chriftianorum
mperatorem Conftantinum Magoum, ut in 47
C.de SS. Ecclef tanciret: Habeat nnusquisque li-
Cenntiam Sandlisfino Catholico venerabiligue Conci-
lio decedeus bonorum., quod optaverit, relinguere,
G non fint caffa judicia ¢jus 5 ubi per Catholicum
& Venerabile Concilium intelligit Ecclefias alios-
Que catus Chriftianos pios. ; ‘
Hac dara & promulgatalicentia, ﬁcqt Chri-
iani fub gentilium Imperarorum perfecutionibus

diy myliymque gemuerunt, ita poft tempefates
: 4 illas
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illascempe & halcydonia per Conftantinum nadth
utgratum Deo praftarentanimunt, liberales e &
ga Ecclefias & Clericos exhibuerunt, prafertimif
agone confbitud, & liberos non habentes, tc_ﬁa‘
mentis certatim bona {ua Deo & piis locis dic#”
ruat.  Sed cum fic niminm crefcerentopes clert
corum, qui potiflimum mulietibus & viduis per
{vafere,ut bona fua iplis & Ecclefiis relinquerent
Imperatores Theodolius & Arcadius'Z zo. €5 27+
Cod. Theod, de Epifcop. Eccl. & Cleric, prohibues
runt, ne Monachi & Clerici quicquam ex muliers
alicujus bonis, aut donatione, aut ultima volunta®
te,caperent, & ne Ecclefia, etiam pauperes quics
quam ¢ teffamentis Diaconiffarum confequeren
tur. Baroniusin Annalibus ad anoum 370. num. nfs
& feqq. pluribus exponit, quid de his legibus i
fentiendum , & prater morem fuum & praxin Ec
clefiz Romanz non tam Imperatores, tale quid
fancientes, reprehendit, quam Clericos & Mona
chos,nimiaavaritia moribundorum bonisinhian
tes ; unde {fuorum indignationem veritus n. 12k
fcribic s Atdices : cur hec refoffa ac in unum collt:
ta omnibus (peianda in Annalibus ponis, perpethl
obruendafilentio, guorum caufa ipfe S, Hieronymh
compluriesin (e fiudia clericorum armavit ? UZ i

iy

bi
0c,
ay,
in
Ly,

lt;
N,
tib
(47
"y
Z

l[ f75

la
tio

F,

‘ﬁh

l{t/




2

7
L’

bis  LeSor intelligas, [anciende ab Imperatore lepis
9ccafionem ; meque (guodingenni [Criptoris eft) wer;
mantis Hifforici probe fcias explere numeros, nec
n gratiam bominum ,vitia reticendo , landare vir-
tiges,

Digna quoque memoratu funt verba St.
Ambrofii, cujus temporibuslegesillz ferebantur ;
Y enim in ibello adverfis relat. Symmachi ait s
Nabz} eliam privale fuccesfionis emolumenta recens
Libyg legibus denegantuy , €5 nemo congueritur. Nozw
Ctin putamus injuriam, quia dispendinm non dole
s, Bt pavlo poft: Scribuntur tefiamenta Mi-
"firis Templorum, nullus excipitur propbanus snuls
s yltimae conditionts ynullus prodigus verecundie ;
S0/ ex amnibus Clerico commune jus clanditur i nnl-
la legatavel etiam gravium viduaramnulla dona-
Yo, &5 ubi in moribns cujpa non deprebenditur , ta-
"en officio multa prafcribitur. Quod Sacerdotibus
Eani legaverit Chriffianavidua yvalet, gnod Mini-

Bris Dei | non valet. Quodego non ut querar; fed

Hfeiant guidnon guerar, comprzbcndi. Glena
l‘lS tradic S. Hieronymus in epz’/i. 2. ad Nepotianum
e wyita Clericorum €5 Sacerdotum : Pudet dicere,
cerdotes Tdolorum, Mimi, €8 Auriga & Scorta
Rreditates capinnts [folis Clericss €5 Monachis bac
' \ B lege

¥
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lege probibetur, €5 non probiletur o Pex[Eiutoribih
Jféd 4 Principibus Chriftianis. . Nec de Lege conght
“vor., feddoleo, cur meruerimus bane legem. ;

Ex his apparer,.quanta-moderatione in 16
Clericorum ordini tam gravi & infelta, fuerint vl
Sao@iffimi Ecclefiz Parres, & quid judicandum fit
de Paul. V.Pontificis vehementia, qua Prncipeim
Senatum & tdtam Remp.Veretam ante centum fe-
te annos excommunicavit, &, cum fulmen hot

Venetihiaud fecus quam fulgurex pelvi contemné”:

1ent , exercitum paravit, queniam hiinter alia legé
publica vetuerune, #e cuiguam [olute condition?
bona relinguere , donare yaut in perpetunns oppigh‘”‘
varefacro ordinijus 3t fE quee velicla €5 donata /f»’/f %
7inty intrabienninm diffrabantur, &5 pi‘mzz;%z ¢
#iimyad guens dejurepertinet, cedat,  Addigum; "
cuigualicungue de canfa bona folivendere , donart
alienare infacri ordinis faverem liceat nifi per Hiis"
J# Senatus, we vefexe Thuanus lib, 137. Hif. qui t0°
tum illud negatium plaribus recenter, & memo’
rat, quemadmodum orator Venetus apud Pont
ficem oftenderic, nibililla lege contra libertatem &
clefiafticam decerni,  Nawm legem ad fubditos folv'®
conditionis direftam , de guorum bonss Principi, g%
neminem in temparalions prater Denm fe ﬁ/peﬂ"’;
: et
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e agnofiit, fecundum jura & legts fatuere Jice,
Nihif ecclefiaflicss imperariautinjungiilla lege non .
ills anfervizei donate antinfavorenm corumquomo-.
dOClmgue alienata pretium , [ed poffesltonem rerum

Loli s ue tractu temporis fubditi, qui onera ordinaria

G extraordinaria imperii fuftinent, bonis illis oms
Mino (polientur , €5 imparesiandem ad ea fnflinenda
Waperinm infir mum €5 omniope deflitutum deferant.

- Cur Papa Paulus V. non contentusecclefia-
ﬁlca cenfura bellum contra Venetos paraverit, ex
illo Baronii Cardinalis colligere poflumus, qui lo=
% fupra cirato, quando de Theodofii & Arcadii
lege clericis tam acerbatraéat, n, ug. facuit: Duos
Plane gladios ({piritualem & carnalem,) Ecclefie u=

Ulinfervire eosdemque [ub Petrijure contineri, (s
fententia Dominus Luc, XXII. comprobavit,  Sed
Domini.fententiam longe fuifle aliam, quam ut
Petrj jure carnalis quoque gladius contineri de-
bear, ex Matth, cap. XX V1. w.s2. conftat, ubi Sal-
Vator, cum ad eum defendendum Petrus gladio
Qrnali uteretur; graviter ipfum redarguit, prgfa-’
Ys : Repane gladium in locum [unm , 0mnes eniip,
uigladium accipinnt, gladio peribunt.

Nec tanto pretio. Se. Paulus Apoftolus (uti

QuidemBaronius loco allegato eiaffingit)gladium

: B 2 hyng
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hunc carnalem redemiflet, qui 2 Cor. X.v. . fibt
de melioribus armis gratulatur, dum aivs grmé
militie nofiranonfint carnalia, [éd divinitns vali
da ad defiruitionem munitionum. Meruifle Cle-
ricos & Monachos tam duram legem , qualis ab
Impp. Theodofio & Arcadiolata eft, ex verbis ¢
Hicronymi fupra cognovimus, quibus veneran®
dus Paternon tam eo refpicere videtur, quod opeS
&divitiz clericorum nimium creverine, ut Impe-
rantibus quoque formidabiles fierent (nam tales
forte non invidit ipfis pius Pater) quam quod ma-
lis artibusufi induxerint potiflimum moribundos
& mulieres, ut facultates fuas per teftamenta iplis
relinquerent.

sicin Gallia quondam obtinuiffe, ut invid
cogerentur Ecclefiis; & piislocis, bona certa dica-
ve;vefert drgentrans ad confoetnd, Armor. art. 77
tit.desdroits du Prince, in verbis 1 Ses proches pas
vents ordonneront, quando ait 1 Extant libelli ade
Ver[arii controverfiarum Petri Cunerii, Francia 0
lim Cancellarii & Epiftopi Heduenfis quibus inte?
alia Cunerius objicit qued mortuos inteftatos non 4*
liter fepeliri paterentur, guam de fuss fappofuiffent
aliguem qui wice a’cﬁmc% teflaretur, € quippiat?
Ecclefie aut loco pio relingueret ,videatur Mornati
in Comir.adlz, C.de SS. Eccl, Libers
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Libertatemetandi, & Ecclebis plisque locis
Pet ultimas voluntates prolpiciendi, 2 Conftanii-
nointrodudtam, & fucceflu temporis per alios Im-
Peratores fublatam , Juftinianus re@ituit, dum non
Wntym Theodofii & Arcadii conftitutiones omilit
teferre in Codicemn foum, fed & leges firmavit,
Quibus relicta Ecclefiis, pauperibus & facerdoti-
bus valere jubentur. vid. 4 24. €5 28.C.de SS. Ec-
tlef /. 20.D. de ann. legat.
. Hucpertiner, quod permittitin Novellis, et-
lam Chrifto hareditates & legata relinqui, qua ta-
Men areribountur Ecclefiz ejus loci,in quo teftator
Nabyic domicilivm. Now. 131.¢ap. 9. conf, Gipban.
" Comment.adl.1. C.de SS. Ecclef.  Etcumlmpe-
Qtores, Juftinianum f(ecuti, libertatem illam te-
fandinon rcﬂringcrenc,&Ordmes Monachorum
lubinde augerentur, Laicis opinioncm meriti , fi
bona (a cransferrent ad Ecclefias & Ceenobia,in-
cUlcantes,alivsquc pluribus modis commoda fua
Promoventes, in immenlum glifcere coeperunt
Clericorum opes, uttandem feculariam Imperan-
tium poteftari fe fubducere, Statum in Statu fur-‘
lnare,ipﬁsqneImperantibus,ngibu-‘ & Principi-
us, eorum voluntati morem non gerentibus, cor-
Mua obvertere auderent.  Nifi etiam Lutheri Re-

B 3 for-
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“formatione mutatio contigiffet, feculare Regimen
abecclefiafticoforte totum fuiflet abforptum,

Hac de prima 4 &. C.de SS. Ecclef. parte, liberta-

tem teftandifpecialiter firmante 5 nunc ad alceram
accedimus, qua generaliter libertas illa probatuf
hisverbis : Nibilenim cft , guodmagss borminibus debeatils

quamunt fupreme Voluutatis ,poflgnamjam aliudvelit non posc:

[farkt, lber fit fiylus , €5 licitum, quod iterum noy vedit arbie
trigm yex quibus cognofcimus , Conftantinum [mp:
ftatuifle, libertatem condendiultimam voluntatem
deberihominibus, imo nihil magisdeberi. -

Huicfententiz hodieaccedunt, quilibertatem
illam adeo juris natura effe contendunt,utab Impe-
rantibus non queat fubditis negari :* Ita Bac/erus i#
Cominent, 47 Hug. Grot, d. 7. B. & P.lib.2.cap. 6, §.16. p. hs
23a. Porefiatem Verd ipfam difporendi de vefua, jure naturd
Sundatam ,legislator auferre non potefs,

Alitcontrarjum tuentur , quod rem fpeGando
naturaliter, teftamenta & ultimz voluntates efe-
&um fortirinon debeant, cim jurinature non congruaty
ut quis po/fit de rebus guondam fuis disponere co tempore , gHo

* jam dominus effé defii , veleo zempore ,quo dominus of? , €5 ff L
Jfeclum confertintempus , quo futurys dominys noneft , ut ¥
Ferdin. Vasgquiovefert d.Lp. m. 233, Baclerus,

_Itcrum_alii media incedunt via, ut quidem 1«
turaliter nec praecipinec prohiberi teftamentoru®
validitatem putent, fed negotium indifferens eflé
propugnent, utrum {ummi Imperantes per leges
generaliter teftamenta valida an invalida declarar®
velint. . Quiultimam hancopinionemamp]ectus-
tur,denuoin partes {cinduntur,dum nonnylli de-
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fendunt, re@am rationem magis fvadere, ut legisla~
tor finat effe firma teftamenta, nonnullicontrariym
Probare volunt,quod legislator melius fubditis li-
bertatem teftandi non permitrat,

Huicultimx opinioniadhxret Job. 4 Felde in £«
lement. FJuras Univer( part.s.mensor. 2, ari. go pag. #. 1156s
qui Politiis.conducere ffatuit, {i nulli civi conce=
datur facultas libera teftandi, demonfrant¢ hoc
Ipfum Ariftotele 4é. 5. Polit, :

Do&iffimus Gonringizs ¢tiam laudaverat 1n ve-
teribus Germanis, quod teftamentifa&ionem non
admiferint, & eo fpfo plurimis litibusanfam ampu-
taverint, quod ftomachum moyit Celeberrimo

Cto Fob. Otioni Taber:,ut contra illum infurgeret 3
cui deinde Conringius prolixe refpondit in Prooe-.
mioad Tacitum, & hujus Excepta adjecit Tra&ta-
tai de Origine Jurs Germanici anno 166s. Helm{tadii
edito, ubtinter alia p. m. 304. provocat,ad JCtum
Erancifcum Hotomannumita dicentem :  Omnes pragmati-
i fatentur s quod materia teflamentaria, fit fons € m:trliaz/a
Maxima itium partis , caprionumague , gus ibi fiunt , ubi. Jus

© GDile Diget.

Refert poftea Gentes & Respublicas, qua fuis
te{tamenta condere non permiferint, &-cum men-
tionem feciffetnoftre / 1. €. de 85, Ecclef. deilla fic ju-
dicat : Ipfametilla Ecclefiis €5 Clericis Monachisque legandi
facultas (cuicommendands ,in favorem preffe /1./«'5?!””4 E{cle.
fiz, usque adeoin univerfum libertatem sefiandi Conflantinys
M. [andavit) quam multum nocuerit paffis terrarum Rebys.
Publicis pene omnibus , in vnlgus jam innotutt & praclare o-
Seenfum eft & Pauko Servita , alvisque Veusiorum contra pa;;m

: - Panlum
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Panlum V. defenforibus.  Eoque ipfimet proxime Conftants’
wum fecuti fucceffores & 4/7'5;’ in Occidentali boc arlbc. ﬂmmﬁ
guaque poteflates prudentiores legem banc Conflantini impt?,
bavere, minime id falturi ,fi illa & magno Cafare addiva Itg)
ratio placuiffet. ;

Hodieetiam in Danianon permittitur, ut Do-
mini pér ultimasvoluntates de bonis fuis disponant
exceptis tantum paucis quibusdam cafibus. 8118~
tio ferret infkituti, pluribus fententias antememo-
ratas excuterem ; fed fufficiat jam brevibus mea
proponere opinionem, fcilicet, quod fubditis re*
&ius concedaturin Rep. libertas, de bonis, prafer:
tim labore fuo quafitis, non tantum inter viyos, {¢!
& per ultimas voluntates ftatuendi ,ut tamen illali-
bertasnonadeo laxetur , e. g. non permittatur, ultrd
100. & pluresannos fideicommiflis gravare {icces-
fores.

‘Nec ubique inmateria ultimarum voluntatum
& {ucceflionum Jus noltrum Civile tam bene fe ha-
bet,utnon inmeliusreformari poflit, & non mul-
te inanes veterum diftinctiones & fubtilitates refe-
cari mereantur. Licet autem teftamenta litibus
fape occafionem prabeant, non tamen proptered
profcribidebent, cum rerum optimarum plerum-
que maximus confpiciatur abufus, & ob abufum
non protinus ufus it tollendus. Hzc prefari vor
lui occafione 4 1 C. de S8, Ecclef: quam Clariflimus
Candidatusnofter, DN. 1O, PETRVS MAT-
THIAS le&ione Curforia felegit illuftrandam 3,

Sedquia de curriculo vite ejusd.hucaliquid ad-
ducere,fpatium non permittit; Ergo

imponimus FINEM.
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*1 DISSERTATIONEM INAVGVRALEM IVRIDICAM 4; {k),.
}

TESTAMENTO
HOLOGRAPHO RECIPROCO,

LINGVA VERNACVLA:

- Wie ein felbft - gefcbrichenes Teftament , aud eitt Vet
madtnis und Gegenvermadytnis Nedyts: gulttg
emguridyten ift.
2 RARS 1 DR

DN. CHRISTIANO WILDVOGEL,

¢ ICTO CELEBE "R1MO,
CONSILIARIO STATVS SAXO - 1ISENACENSIS
: INTIMO,ETC. ETC.

PRO LICENTIA

‘SVMMOS IN VTROQVE IVRE HONORES DOCTORALIA
d MORE MAIORVM RITE CAPESSENDI,

D. I, AVGVSTI MDCC I, :
ERVDITORVM EXAMINI SVBIICIT .

lOHANNES PETRVS MATTHIAS,

SMALC. HASSVS.

sesgio=ii=scl s s s el

HVIC ACCEDIT

GVIL. HIERON. BRVCKNERI D.

PAND. P. ®» 0: CVR. PROVe ASSESS. BT COLL. IVR: DEC,
PROGRAMMA AD HVNC ACTVM SOLENN

LIBERTATE TESTANDI,

OCCAS. L. ¥ C. DE §S. ECCLES,

**************%

PROSTAT APVD I B. ,HELLERVM 1759,
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