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Rita eft & antiqvisfima fententia, tot
prajudiciis & auéoritatibus confirmata,
ceffante jure ftatutario, ad Jus Rornanum,
velut facram anchoram & oraculum qvoddam, re-
currendum effe , cum ex hoc jure declarentur, re-
ftringantur,extendantur,fuppleantur jura ftatutariar

© jmo hac ita interpretanda efle, utgvam minime re=

cedant a Jure Communi j.e, Romano, ita Gailitiss
Carpzovius, Bexlichius, Schurpfins , Lauterbachiys,ut
infinitos alios taceam.

§, I Certumqvidem eft,qvod Jus Romanumy
conftitutis Academiis fenfim in Germania receptily
ac deinceps autoritate imperatoria donatum mul-
tastum in ratione naturali,tum in zqvitate fundatas
conclufiones contineat, ita, ut fuo fenfu pro fyfte-
mateqvodam pulcherrimarum legn m,imo,fiDucki0
fidem habemus, pro communi Gentium Jurispri=
dentia reputari poflit. Sed & certum eft, fi vera
fateri fas eft, auguftisimum hocRomanorum Jus
in fubfidium faltem receptum effe, ita, ut, deficienti=
bus confvetudinibus & priftinis Germanorun le-
gibus, & tum demum attendendum fit,ubi denotor

11a ejus receptione conftet, qualisyeceptio, eum an
ini®
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infinitis cafibus jus Romanum non receptum, do-
cenda eft, uti nuper di®um dedu@umqve in Pro-
blem. qvodam Juridice de Reformanda Jurispr. §. 8.
Conf. Uluftr, Kuipif. dif]. epiftol. de German. leg. veter.
& Rom. jur, orig. &* aut. Monzamb. de flatu imper.
€5.8.13. Manrit. de liby.jur. comm. Thema. in deli-
neat. hiftor (1700708 isn programm, de exigiuo pan-
declarum ufu. : ‘

s IIL.  Gravior eft Problematica noftra qvzftio,
an Jus Romanum, utut receptum,in cafibus, ubi aut
rationi aut zqvitati contrariatur, advertendum fit#
Qvod cum pace diffentientium intrepide negamus;
qvod enim de Gallia tefRatur Fohannes Titius, Horo-
wrnno in AntiTribonianoallegatus,Reges {c.voluifle
Romanum Jus publice legi, ut doceretur @qvitas &
excoleretur ratio, ex qvibus plurimﬁm in regno
Gallizjudicatur, id certe, {i tra&tationem jurisRo-
mani infpicias, Germanie noftra applicari debebat,
negve alia ex ratione Jus Romanum receptum,
qvam ut ratienis & aqvitatis fontes exhauriantur,
atq; deinceps reipubl., feliciter gerendz, accommo-
dentur,uti graphice monet Befoldus in differt.de pre-
wmiispen.¢oleg.c.8.0.6. neqve hicde catibus aut le-
gibusabrogatis, fed de hifce decifionibuslogvimur,
ubi Jus Romanum in viridi adhuc obfervantia effe
dicitur, & graviter urgetur,

§. IV.  Per jus nihil alind, qvam praceptum
fuperioris, aGiones hominum morales, feu qvid
agendum qvid nonagendum, firingentis, per aqvi-
tatem autem commodam feu rcz&am interpretatio-
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nem juris generaliter ac indefinite lati ad cafus, in
lege non exprefle,feunon figillatim decifos,intellig,
&adeo =qvitatem vel ipfum naturz jus,vel inter=
pretationem in jure naturz fundatam abfolvere,
tam notum gvam notisfimum eft.

¢§. V. Duo igitur juris fulcra, duo cardines
funt, ratio & &qvitas, qveisdemptis,jus non eft jus;
{fedimpium prafidium & conftantisfimum malitiz
tegumentum.

§. VI. Eqvidemuti ratio legis eft animalegis,
ita certum eft, deficiente ratione, qva cumprimis
ex genuinis vera & fincerajurisprudentie & imma-
tisjuris patura principiis haurienda, qvaqve velut
medium fortisfimum , qvid juftum qvid injuftums
apertiffime demonftrat,ipfam deficere legem,agno-
vére jam gloriofiffimi imperatores /.8, C.dejud,
qvod inomnibus rebus potius juffitie & aquitatis
qvam {tricti juris ratio haberi debeat.

¢. VIL - Lexomnis debet efle rationalis, con=
{vetudo &lexirrationalisnon obligant, Nulla lex
pofitiva fanctisfima natura decreta evertere, eaqyey
qve rationem & zqvitat€ enervant, ftabilire poteft.

§. VIIL  Ipfe ergo leges Juftinianez politico:
funt dijudicande judicio, ita,ut &qvum & bonum
inlegibus comprehenfiim reipublapplicetur; & ex
ipfisfimis Politicee & Jurisprudentiz; qvam univers
falem dicimus, principiis legum rationabile deduca-
tur. Neqve enim JusRomanum aliter confiderari
debebat, qvam eximium {yftema jurisprudentiz, iry
artem colledte, qvatenus in juribus fingulorum s
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populorum, eoqve etiam Germanorum in regulis
@qui & boni fubfidium prabere poteft. Atqve ex
hoc principio tota hujus juris difciplina perenda
Innuichocbene Celeberrimus Ziglerns in prefat. no-
tar. & animadverf.ad Grot, Qvando ait, nec foleo
egoin {cholis meis vel Ulpiano, vel ipfi deniqve Ju-
ftiniano tam czeco affenfu blandiri,utnonidentidem
ad naturalia principia recurrere, & veras juris jufti-
tieqve caufas erneremihi integrumrefervem, qvo-
circaille demum veram & non fimulatam philofo=
phiam affe@are mihi videtur, qvicivile jus ad altio~
ra & {uperioraprincipia revocat, & m illis verum
JUSTL ET AQVI fundamentum ingvirit. Idem
urget Cicero lib.1, deleg. 'Ubi inqvit, ex intima phi-
lofophia haurienda juris diftiplina, compleétenda
in hac difputatione tota caufz juris univerfi eft a¢
legum,ut hog civile,qvod dicimus,in parvum qven-
dam & anguftum locum concludatur, gvialiter Jus
Civiletradunt,non tamjuftitie,qvam litigandi tra=
dunt vias,
o §. IX. Ex qvo manifefte colligo, ffatutorum
Juriumgqve provincialium interpretationem non_»
tam ex Legibus R omanis,qvampotius ex 2qvitates
3vam]us Naturz & genuina interpretatio fvadet,
derivandam effe. - Praclare hoc innuit Mevins ad
Jus Lubec.qosfl.prelimxnxy.  Ingviens:non levio-
rem errorem illos errare exiftimo, qvi ex Juris Ci-
vilis rationibus ftatutorum &qvitatem examinant ,
qvamqviad eandem formam cuilibet @tati, fexui
& corpori crepidas calceasqve conficiunt, Eoqve
: ten-




i O,

i e

BT« BAE

o e

i b v A o ) B W e S s e il . (mt
tendit,qvod per-illutris Kilpifius in allegata epiftola
de ovig.leg. German. notat,in verbis,neftioan non
eadem veritate dicere poflim, facras literas ita efle
accipiendas, Ut qvam minime ab Ariftotelis libris
metaphyf{icorum abeant, ac,fi dubium occurrit,hinc
efleilluftrandas: gvalienim modo fe habetAriftotelis
metaphyfica, tangvam praclarum opus philofo-
phiz primz, qva in theologia uftim fuumoftendit,
eadem,nec aliaratione zftimari debet corpus Juris-
Romani, qvam,qvod fepe diximus, eximium juris-

rudentiaz in artem colleét fyftema. Refponderunt
jam JCti Lipfienfes in interpretatione jurium pro-
vincialium non tam infpiciendum an recedant a
Jure Romano,qvam qvamensfit legislatoris. Conf.
Dn.Heff.in differt. de ufu & autoritate Furis Romani
in fors Prufl.§.13.

§. X Scilicet fingularum Gentium & Provin-
ciarum leges ex propriis ac domefticis rationibus
zftimande, &, fuborto dubio,inde explicandz funt;
domeftice rationes funt, qvz legislatorem ad feren-
damlegem impulerunt, & funt velmorales, quarum
dijudicatio exjurisprudentia univerfali Naturalis fc.
acGentium Juris Principiis adornanda, vel polizice,
qva ex occafione temporum, perfonarum, rerums
reipubl., aliarumqve circumftantiarum eruende,
gvod hiftoriz de qvacunqve republ, cognitionem
involvit.

§. XL TIluftrat hanc rem infignis ordinatio
Boruffiaca,concepta im allgemeinen Land-Eage de
anno161z. fubverbis; g fich jo ciniger Sall / bgt;
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in geqentodrtiger unfever Ordnung nidt begriffens
tinffighich begeben/ und jutragen wiwde/ fo folf
Derfelbe nicht nach den alten aufgehobenen Rechten]
Gewohubeiten/und Sebrduchen gevichtet und geurs
theilet/ fonbern su andevtvertiger decifion und diju-
dication EX AQVO ET BONO der Sachen
Umiftandeund Selegendheit nach geftellet werden.

§. XII. Non tamen hic aqvitatem cerebri-

~nam intelligimus, neqve omnis opinio de turpitu=

dine ac honeftate legis, eft normalegis. Ridiculum
eft,ideonon vellefubditum vivere fecundum legem,
qvodlex cum fubditi ratione non qvadret. Cante
adeoincedendum, difcutienda funt principia jufti &
injufti, 2qvi & iniqvi, afferendus elt animus  pius ,
conftans, incorruptus, in legibus divinis verfatisi-
mus, QvarecordatiDo&ores & Conlfiliarii leges,
rationi & aqvitati repugnantes modefte perftrin-
gere, earurmqve nzvos & neceffariam reformatio-
nem, cumDod&oris non fit leges aut condere, aut
conditas mutare, fammo Nomothetz fubmifle, &
devotione,qvé par eft, amma demonftrare debent;
eundum, & tentandum aliqvid in rebus humanis, &
qva non unoadtu & i&uirrumpunt principia fanio-
ra, illatamen, remotisprzjudiciis, fenfim fine fenfia
fuumgqve fuo tempore effe@tum habebunt.

§. XII, Ut vero fpecimen aliqvale legum
cum ratione pugnantium, qvarum tamen uftis &
conftans praxisurgetur, fiftamus, utut qvidem vix
titulus, vix fuperfit materia,qva non apertisfimam
hujys rei veritatem oftendat;hoc faltem loco pro-
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vocamus ad paucisfimas qvasdam leges,nimirum a4
LisS.y.ffdenfufrly ff.de RI §.5.1deHered Inftirl 8.
§.5.ff.de inoff teft. 5. $.2 fF.de pact. dot.Lf.C. deremiff.
pign, Quippe qvihacvice qvaftion non farraginem
legum exhibere, fed ulteriorem hujusrei difcuffio-
nem,& cumulum legum,ad hancrem fpe@antium,ad
aliam occafionem refervare voluimus: tantum_..
o e e e

Corol]ariaRcfpondcntis.
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Dl’ﬁiﬂéﬁo juris & virtutis ab ipfomet Grotio fub
inde fuit gdhibita; tacite alteminfinuata, fepins
tamen confufa, vid.J.B.& Paclr.c2 § 9.c3.6'3.
IL Anabaptiftarum argumenta, e Sacris literis contrs
__jus bella gerendi allata ,nibil probant.

UL Omniabona,etiomfutura, poffe donari rect? uffire
matur perl.3s.§.4.&5.C.d. donat. :

IV. Legatus Principisin alterius Principis territorio
delinquens hujus jurisdiction: fubjectus 252,

ViFeudum emtitium inter fendn propria vecenferi
relte potest. -

VL Communio bonorum primevis Chriftianis ufir-
pata,moribus eorum non omnem bonorum proprie-
tatem fuftulis,

VILEfus carnis bumane won est impliciter contra
Fus Narure.

VUL Nec Ludovici Pii, nec Caroli Craffi, nec Henrici
Quarti, nec Adolphi Naffovici, nec Wenceslai de-
Jestutio firuo juris colore excufari potedte
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