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“Uth nobis materiam1 quandaunJo-
co inaugitalis differtationis indi-
girare animus ¢ffer, varig fe qui-
9§l Jdem obtdletunt praprimis autem
WP rifid materia de doctrina fuccef:
fionis padtitiz £ anomalz ejusque ufil genuino
& 4Bl it Germania, tam ob pra(fantiam,
tum .ob fingularem  utilitatem omnino di-

a; que publico eruditorum examini {ubji-
cererar; & quamyisnon defint qui fufe de pa-
Qis faccefloris jam jam fcripferine; de’¢jus ta-
men doétrina, ufus & abufu inGermania nve-
pimus nullum,  Hec diffcrmti}q-.dircétg. ek
3151 o Acg | il slon endigont-
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COMYA €08, QU queecunque pacta ficcelToria,
contia genwina - tamen prncipiyuiiAleman:
nici valida eflc contendunt. ~ Nos fequentem’
fervabimtsiordinem; ut membro’l;hane do-
¢ttinam fecundum principia juris romani tra-
damus, deinde membro 1L ufum ejus & aby-
fum in Germania exponamus. - Deus ter opti-
mus maximus hos:;lg{béfcsmgrtacm furnomjs-
nis glotiam, proithigtie litend, i eft; quad”
devotls. €XOPramus, Preeibus, dimnss cudizmo
6nGHma % 101 281190 supbe , i

.

o}

. Vemadmodumijarg:cititiovarihifirat modi acquiren-
diZinter vivesitaggquogqueseerti dantutmeércis cauls:
fc. hereditas defermgibdudper teftamentusy aliamvé
ultimam voluntatenulonilffsigui teflam. fiv; Poffaut'ab

inteftato, quando quis fine tcﬂmpcnto decerlivy &s (- facile

ad proximos [Uos.cognatos bona fua magis duferricepidjlese
tunc fuccellionem.dilponente L, ;. §.2; f s fosr Hie dde-
plex delationis ricusin tantum elt invercravus,be-vel pforues

{te Tacito,apud Romanos aliasve gentes longe ante Chriftuim

natum ufitatus fueric, [olis exceptis Germanis,, ‘guippe Gribiup:

beredes:fuccefforesque fui cuigue, libeyiy &5 mdlumg teftamis 5|

rumiFacity Gevman. 2o, 6. quin. potius.(os excomumuni g«

ris gentium ufi comprobato,ab in teflato ﬁz'c‘cedcrc EXOPtas

renuyiinyaluic tamenmos pedetentin’apud ilos, ut fiy fiyg, »

que forsupas:non dolum per tellamenta fod & per pachy , (b

certis tamenrequifitis; certisque, [gknnlra:nbus #€ condltlo-

£33 §Iqitalenmoiin - Gl 2iddIR eva % nibus
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505 A0 G0, quet GBY Maxime habereatyransierent : hine
n ‘Germania indeque tot

~FaGam; Ut tres ficcedionis: (peci
tanteque DD. altercationes, de g vis packo fuccefforio pro-
shifeue fervando, exorta fint.  Cum autem hujus materie
fedes & obligatio hujas pagti in L.ig. & L. fin, C. de patf, ali-
uo modo fundata fit, putamus-neninconcinne fore, qux-
dam generaliter de pactis differcre, (o oxn Lot

=it

Pa&orum materia,uci eft difufa iradifficnltate non cavet;
notum autem eft, apud Romanos principaliter, duplicis gene-
ris pacta dari, fc. auda, & veftitaveltita-fant, guibus lex robur
addigic, ad firmam actionem in foro; oguseaam, nuda au-
tem nullam adtionem, fed tahtum Honem, prodicunt.
Germani autem hae pacta ad fimplicitacem juris geatiumre-
digerunt,ex quocunque padto . licieo) firmam obligationem
nalci flatucntes, interim non ‘et credibile, eos; ejusmodi pa-
-¢a, qua contra bonos mores funt, appic vaflé, cuin bono-
rum worum vel ipfiftrenui,: telte Taeiid, fuere cultores ac
defenfores. - Romani inprimis,ut Affecle ftoicz Philofophiz,
g;mmg,i,c by, ‘quUa contra bonos mores inita-erant, tan-
L(%ij 1{???:& amnabant. Hinc ejusmodi pata neeiaternu-
R ;E, Hee veltita conummérari poterant, omuisque vis. & effi-
eacia & obligandi, & excipiendi cis ademta eratii Praeferim
autem iis pacta fuccefforia tanquam ¢ontra boaesdnores ita
erand infenda,at plena triftiflimi eventusfacerbiffim®qac (pei
“Hepitis improbez fatis conftec et Loknd; Litfina G de pact.
Y eantam, Ue Fifcus patiftentibus ejusinodi bereditatem  ob-
Lafidhtém eripere poflits: Lizy g fin. ff de his gue ut indign.
Lt incorm tamen danturcevta palta, improprie fic' dicta,
qum‘c;iam jure cinili.certis folyeenditionibus ac folennitati-
bus fubfitunc k- wlge 6.:de0paltsl wlrs €. de codie. - Faciamus
izaque periculum & videames :i6c membro 1. differtationis
hujus noftra, Gue padta jué civili valeant.

it ! HE-iasmer sbrivsiagiat
His pramiffis aliquo modo chaeebitignid! fesfieeefio
pactitias, € anomala, nimirum conventio duorum plurivmve
Syap de
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ae heredicate viventis.. Geperis loco recte: pofuimus cond
veationem, tanquam vocem generaliorem, uti fumea ‘et i
Lor§iy dvpu.::’f.“-&1hb~*fe“co‘mpfehcndit ceteras pattorum
fpecies, fivie de acguirenda five de omittendahereditate agi.*
tur , “eandemquercum padtis decifionem habecy “oid. 1., uiri
¢ dg padk. inverbis? fed nibis etc. & fub fe comprehendit duo=
ram pluriamve conlenfum ,iita urnon unius-voluntas [uffie
ciat fed & alterias acceptatio accedat, necefle el Ls 25, ds
it A S e

A : SA= 4V r
Antequam: attem ultcrivs progrediamur, premonens
dam efle, “neceflario daximus, hujus materiz nimiram (e
em in.famofiflima.lla & jam jam céf Leg. ult. ¢, de pact.inves
niri, quippe ex qua_facilc patebit, quas pactiones lex ads
milerit, & quamvis 4 DD. variz fucceffionis padtitiz tradans
tur fpeciess? in“en* timen omnes re ipfla conveniunt, quod
fumma it divific, Ppid hec paita vel de tertii viventis vel de
wnius cx ipfiur: pavitcpnyibus propria beredirare fisnts qaaminas
dubitandam ;>qao magis hxc divifio inseitaLsiipla fundaca’ -
fit, ceteras aatem fubdivifiones jus: Civile-aomagnoleit, fod
{unt merd inventa Doctorum. g e gt nchiv
SRR §. V. # B SIS
Cam@bs’*nﬂm-hic maximus ¢ aperiret-diccnditde vas
riis: divifiogibuse Sofibdiyifionibus: a DD inventisihorumy !
pattoramyquodafedint wet difpoficiva vel confersadva vl
ac quifitivavel wrvativayS de reflicyendarpereditmey Ly
que inter quogue . feferri poffuntadhuc pactum .cop FRECEs
nitatis,unionis profitim,inter conjuges,ganctbjnarus, deum
pro nuac-ere noftranon fic, omnes fpecies. figillatim per<
currere priefertim cum in jure civili nullam fixafm fedem a7
beant,permanebimas tantum in tractatione generali pactos
rum fuccefforiorum’; eorumgque validitate.’ 15t

.

Paucis igitur premitto,’ in quo pactofucceflorio tarpis
captatio mortis ceffat;illid etiam valebit, fin capratio jnter-
cedat, nullum eft, nec attentenda [eatentia quorundams

. ex
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ex Nowvell, 19. Imperaroris Leon. {tatuentium, per modo di¢tam
Novellam L, 15. C. de pact, abrogatam, indeque omne pactum
fuccefforium etiam jure civili validum efle, quia tum hujos
Novelle authoritas in foro plane eft nulla, tum, quia illa de
alio plane cafu , fc. de padto dotali, cjusque validitate lo
quitur.

§. VIL

Quod itaque jus civile attinet,notiflima eft fzn&io in
L. fin. & L.xg. C. de pactis quod pata fuceefloria non valeant,
ob vorum mortis captandz, nifi is de cujus hereditate agi-
tur, confentiat, & usque ad mortem perfeveret quod autem
non pertinetad (pecies & fubdivifiones pactorum,a Dottori-

bus inventas, quippe quas jus civile plane ignorat.

§ VIIL

Ratio, cur ejusmodi padta jure civili non valeant, par-
tim eft, ut diximus quod votum mortis captanda in iis la-
teat & incivile fit, viventis hominis bona in fortem & divi-
fionem vocare, & ita quali ejus morem voto ac fpe pracis
pere Brunneman. in Cod. Lib, 1, Tit. 11, §.2.de padt. partim,
quod fucceflio fic juris publici, adeoque non dependeat 4
privatorum arbitrio, jus enim publicum privatorum_ padtis
non poteft immurari L. 38. ff. de pact. & fucura fucceflio, five
hereditas non poteft deberi nifi ex telftamento vel ab inte-
ftato Bruuncmann in L.un.n.3. C.ut altion. £5 ab bered. &5 con-
tra beved. incip, nec quis {ibi teftamenti F:’i&ionem adimere
poreft; L. 22. de Leg. 3. qua cum confpirant L. §7. . de
condit. & demonftraz. Lo §o2. ff de jure codic. L. 34. c.de
transadt. quia voluatas hominis elt ambulatoria ad ex-
tremum usque vitz halicum,in rantum autem tale pactum
invifom eft , uc fi initam (it non tam pacis centes de cujus
hereditate agitur, qQUOCUNQue tempore revocare, quam fi-
{cus paciscentibus de rertit hereditate,cjusmodi hereditatem
obvenientem eripere poflic per {upr. alleg. L. 2.§.2 ff. de bis,
we ut in dign, anfer, hinc cft quod demum poft mortem ejus
ad quem hereditas pertinet, cll;m fc.is confentiat, & perfe--
; veret
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wererselfefium: naneweasst-hinc hoc padtum nihilalindcft,
quam inftar uklmm voluntazis, quocunque tempore revos
,_-;..,pic city Lo finn. 0. 1. de padbes, contra propriaim pattorum na-
&uram, a-.quibus refilire alias non licet, hinc L()m:ludg2 hanc
fuecellionem ¢ valde irregularem & anomalam. 3

b §. IX.

Unicus ergo cafus in.jure noltro civili OCf‘unu, qv]an-
skt fucceflotiu (b fiftit,nimirum quandois, dec |,us
ROpidituteagionr, & confentiat,usque ad mortem & perfe-
VErey qula Tuheiconfenfus: bictollic prefumtionem meors
C‘xp.r‘:dx Brunnemann, in Cod. Liby 11 Tite LS. 12. extd

hu‘l\_ cafum nullus adnmtti“ur r:;no Cd. votum, mo“"r ( -

lgfa;rmn pr x; :
3 .’cm' tr t/l‘u fimi &
Apfcfeitie 48 Ui hereditate pactum ¢
q.ll»n,(r,g inca WIIE B I extremum vite /[mmu l‘L‘" Chievaver ,“;
LAt ninn ﬁz/nat.z y z’gfnvm /‘{n licebit viry co S ubente,

Toc antem quod dix mus,wn €O
cdxt"tc

Eem ¢if d[nl)lnllm'

>€xf‘=ndmdd'ﬂ ch, (pg} acifct, non licerec de b
shomiais incerd, {i quaoquentLraP[I,, am hoceit p:
il 3. §. 2. ff pr. Soc. BRYENNEMANN, 471 Cod. Lib, 11, ‘Tis. 111
$.8 prx‘f quia tupc votum mortis captande ccffat, utpo-

te quod cadit in perfonam certam & nominatam.
§

o e
am eft, ut ejusmodi pala,

lennitate con careat 1t,dum pree-
n requiri

! “Hoc autem ita intellig
C"‘m valere debeant,criam {0
f’ tla imultanca, & continia ghingue Teftiut
{,\o’ Tolum ad p.mmancmﬂaam {olghnitatem,omnid enim
3, quae agunt de (bceetfifpdsipro forma effentiali ha-
g0t ut adf Snt quinque téftes'” Lenfut‘, per quinque
“teties, licet enim folo figillo parclum v Kupmlm vel u.";-
‘bus duobus,w: 'rmus,rw ulariter COntl‘aLLU: probentur ; !_.
' C; A 1, Cred. tamen quando aguatide fuccedendo, &

[n L
) Poﬁ mortem difponentis cr“nﬁ,unt, ity ulciidam VO'&n»

v
2y
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‘tatem, L. GoTTPUfn. i dépadt: tum ‘non fubfiffunt, ncc cffe
&um f'uu‘m"conf@quuhtur,f{i‘eq% alentynifi fide & confcien-
tia quinque celit nitantift; LoE G 'S, 3. ff. de codicill. L.
4ilt. G, de donar'"more "rat‘éf.“‘cr'\"A"Vg“if'm confi 139, w10, & 1L
14 1S .Q,';:,‘XIT. at :
_¢1 Nunc adhuc eftreliquum, wkpaucis difcutiamus , . quid
jads fic de pacto fuccefforics, pericpiitotam inico; Doctores
aliqui mire hic (¢ togquent; farnentess: pengpiftolam quoque
pattam fuccefforium contrahi poffe, cum epiltcla approbata
a recipiente indacat obligationemjd plene probet L.16. ff. de
SCro muezds MERTHOL. in L. wi. nuds. vatiodff: dedonat. & do-
natio intevivivbs absque omni tefte per  folwm epiftolam fit
validwillimpueSidddonaroimo ex prafumtionibyisieell i polit,
nodirenyomfadta it MASCARD conclufilig63imrd g LEYSER
ity adlffafpecim. gygome tir. I nec minus difpofitio ‘epifto-
licayut epiﬁolwﬁdd!cbmmiﬁi\ris fotineri poffic L.1g.ff. dedur,
Cods L. 77 Q060 eeeiLict, 2. BRVNNEMANY, ad L. final. de
Leg: 2. fiqnidem cjusiodi epiftola inter homines fpetate fi-
Ui irifvar infrunveniciiquidi & confeflutd confiderari debe-
156 A VEFTA Conf. 31; cum primis acceptata fuerit BRVN-
SopsaAn.ad L, 6. G, de donat. \
Sgge k) & L XH.
Verum. enim.yero, cum fupra gie(’cnd}mus, pacta fuceel:
foria jurc.‘slj‘,‘?m regularicer effe invalida,& fic valde refitingeti
day Pio ,F,QF;W“ ;(;‘f‘lvcptmll ydhucrequiri, ut quinque teftes ad-
hgl)_egng‘g,}xxultq.mmus hoc prgccdqc i padia’per epiliclam
contracto, cl}anIcges_a!l} atx de packisy
quantu, & €3 pactis fu

propric fic dictis lo-

efloriis diltiqgianitar ) prieterea-

que ratio prohibiciva jaris civilis hic noti gt(:ﬁf;x‘fct', clarus elt
b gtts in L. (% - de pa f. quod nudat x!fd}w;i‘fércd?t's‘; feurjus
heredicArium non acqUiratul ReC p llf-‘Pi[Q,Q‘!,{llT}r})L'__Q.f) deferri
poliit KRESS. iuﬂmﬁz’_miv,.pl'::;". prizat, TR e o (U
to.minus talis epiftola vaere potett, ut epiltolatideicommil-
faria, partim, qu_in’tgxlis_c‘lvx(io.la in jurecftin cogaita, par-
tim quia tine effet fpecies ulumai'.'oluntaus,ad quam quin-

2 que
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que teftes requiruntur; & ﬁcvaé’tng Lrllcimztyohmr’acis exinde
 worirerur, qui tamen ab a&mli;sﬂvl_!‘.fﬂ.«yﬁ’.@i‘fiinfnguuhti;r. s
20. fl. de Verb. T R DIAT 1 i
5§, N

Dixiffe quedam de pac?{%‘!hcceﬂ’ariis eorimque vafidica.

te,fecupdum juscivilepro anncfutfenar, cam infticati noflri

~, gFite non perimittat; i ¢ ligere'akere.  Videamis Q’flfg
( ! £ 1egbro Hiqui 'urq’%@;maﬁ ¢ de s (ic Ratucndam B

2ol o MEMBRVM U foraat e

Sl(bensb%usdo&nnn uﬁflﬁ éiabu

1

3

|
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vy aminGermapia

: _,»' % » 9‘. I- 3d F, : : [ T
Ute civili proprie fic dictan ﬁ:ccéaiﬁwfpaairfnm ot
dari, fupra dcmonﬂrawm'us, reftai nung ut hocmembro
IL. differtationisnofire wdcam‘ps,} qelalrs 95 ufis & abuie

fus horum pattorum’ in Germania; e

Yidegh i
> . Antequam autem rem iplam agarediamonir, anfte omnia, |
_~adhuc repetere. licet divifiones & fubdivifiones padtorum
12V hdeefloriorim: quartim quidem fupra membe, 1, 5. r.meation
OV Dem fecitmus j Tc, Bacfiing, jusia doctri am DL Vet difpofi-
.. s g snd Ll 8 - 1. "o )
\tiva, velicOnREvai el 4cqbiliciva, vil Fe H ARG A B S, Fquibes
Dax. SRR““d’ﬁ‘?":’,ér%{d[r‘l;,ﬂ» 10, 4 'ﬁ(lﬁfé’* 7 fg:'m-:w
tanquam {pecien, adeinio noviter in tam, addit pactum
de reftitacnda hereditate. * His adhug «didam. DD. & guidem

conlervaivigh q&f’gurem‘ acgnifitivs' tanguany Mbdivi.
fiones,a urf%t’ba | Confraternitagis, unionis, prolium, in.
ter conjugesy dangrbinatus & has, pagtorum fpecies i & fub
fpecies per toram Germaniam valere, vulgo adlirupne DIy,
Mufe. de fuccel]. convent, £5 anomals COTHMAN. D, 2. 7. 99-
SENBEC. conf. t.voh 2, CARRZOY. 2. C. 35, Def 19, e R v

WEe
HER,
1
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sutfuppl LoDPL obfl-285] it p +. 3 ¢ r, o Pugl ot
[2qq. aliighpplsirgs i&/’ Igfq’f{ﬂlﬁ'fdf LEVSES. peindj. fpinms
47,'.mvdit. 1 S : i g O L i =2
kg5 18] ¢ N R0 Yalo BDIiE it

. Hefpecics &-fubfpecics pactorum thoplerhnum fing}
mera inventa DD. Recurramusad antiquitates, videamus,
modo quo fandamento nitantur.Si [Criptores rerum germaz
nicarum cvolvamus; “invenimus. quidem, patta faccefforiat
acquifitiva in ufu,duplicisque generis fuiffe, de ceteris autems,
plane filent, vel enim poffeffor inter Vivos.in aliquem trans-
fercbng}h!:rggﬁtmms.;al'im&nta’f_ﬁbiiﬂfpuluus: vel fervata bz

polle ’z°~“e"-‘!}4“§‘.’&‘}ﬂ§&{‘]‘€f‘5m dempym-ad alterum,feddir -
tutirm pollicebatars™ Verum daia vero, hunc transferéndi,
modum omnibus gcntibwﬁﬁﬁﬁﬂieiéf'non ‘Fuiffe) ciadmb
fed fingulis variaffe, adque certas folennitates, & perfonas,
b fc. ad conjuges, &7 pryefifes)rertosque cafus, fi nimi.
‘ rum fine liberis decéfletint, Vel nullos cognatos relique-
rint,admodum fuiffe reltritum, quogue legitur ; fic, quod at-
tinec olennia, quocungue modo etfam quis pacilCeretur, o-
lennis quadam intercedebavtriditioycajus fere ommes gén-3
tium germanicarum: leges fagiynu meationem, Lex Salica tit,
69, eam traditionem, quawvehAdiiromia vel adramitio dr-.
cebatursfieri faberin judiciaifub Jouto;jadta in inum heredis
feltuca, &)adtu-pofleflorioab Hoc in donatoris bonis exerce
tog qgghg‘c‘ﬂiqisﬁn:ﬁlqnc teftibusqai hec omaia falta cffe aftir:
mehh FGUARD, 4, Comment. ad Leg. [ol. p. 92 fimile cft quos=
quegquod (egc;i?»‘:puanorum 1it. 48. cautum leg‘ir.nus: fi quis
presrésuonen Gliorum vel ﬁharqm non lhabuerxt, omnem
tacultazem: {tiam in prafentia Regis five vir mulieri vel mu-
lier wiralysfeu cuicungque libet de proximis vel extraneis ad
opraréin hereditacem, vel ad facimi perferiprurarum feficms
{eu pertraditionem, & teftibus adhibitis fecundumilvegem
Ripuariam licentiam habeat; Apud Wifigothos pa&en fGe o
cefloria certis conditionibus'& {olennitaribes ere aubque:
adtricta, ut videre eft in''Lege Nifigothorafplibotiny in-
2.6, 61 Sic non minus artlis limitibus circumf{cripta eriut
B3 ilfa




[LLOOUD. @5 (14) S0&
illa dg:'},’_}_i,ﬁr,‘qd{tgtcé,fha pacilcendi licengfa .apud Sasbies; gl
ferg (o}gﬁ}.“fggcglﬁo}ncm legitimam, prabebane. Kl verd
usi eft 2, Lan Saxam, tit. 14. . 2. Jicebac traditiohern Hetedi-
vatis {uz facerc, praser ad eccleliam vel Reoi, nec heredety
{uam ex heredetn facere, nifi forte famis necellitate conc’t'c/f,
ugiab illo;quihoc acceperip,fultentareturs nec aliter valebant
jure provincial. Saxonico, nifi ad atta illa fuiflenr firmata,
B3er thm Sebe- qufaget,. beifjes ¢g, Lib, 2,.art, 30 nidf von
@ivpfhafft oder Exbe, fondern von Gabe und Gedingswéaen,
das-Joll man halten vov. Mavedyt, und pidht glavben man moge
Daatn-geseiigen, daf das Gétibte voy Gevichtbefidtiget fey. pos.
sorcavetur Lib. Loart: 52 nedqnis,bons [asmmobilia, ycl
fromines proprios, fincibetedBm Gm)@nﬁ&xx%%m%i?f{idfﬁlm
wradat; de.bonis vero-immobilibya, hpnriaibes finispet mitr-
aurgdifpofitiojverba ipfa hicappopertinbess phne Der Srheiry
Boub und chue Gerichtmagi Eein.Sann fain eigen Guth, o
feinie - Loutly vevgeben ;- Bergiebt-ewies. abey ohne  Redht und
it dev Ceben Helaud; i Sxben mbgen fich wohl ihres Guts
ynterininden - mit Jiedhty alsmb:denTodt wdre,der ¢ gab, Dave
wiinb weiter 8 nichroreadbemmandyie. . Alle farende haabe aber
qiebt derTMann wohbwimicfauboeder Crbenyin.allen Stddeen
“qid an aflen Ovten undddffety . und evleihet fein Huth, alicin
a6 et fich atfo vermbdge, Daf v Beglivtet mit cinend drocde uud
thit-einen Shild auf cin Do Fommen mbaevon: cinen Stein
over Stock, einer Daum Cllen hodyobne Syidfeegifodad ek
-nran ihm DagNof und den: Sieg- Reiff it orspmagidns
nicht thun wag.fo mag cv. fein, Outh weder vevgebot BOETH
fafjen; noch gelfeiben, dadurch ers jemand entjrembPDi
Foartend wdte nady feinen: Todter ., Vi)

E-contra de his omnibus in jure alemannico nihillegi.
tiit! “Hoc enim drt, 286, taptum permific rellamenti fa-
&idhet, guam/vocant cin (Sjcfd)(lﬂ!: & prm:c{g_bu formam
“ir 5 e fperbist, SyiE, Daf ein Sann fanar Treund Gy
< fdyiffen will, nach feingm Todfwil cr lbmkbaé Jidyr machén,

et foll ihm Drieff geben, befiegelf mit ¢iines aveni - Fiivjten She
fice
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‘ fiegel, oder mit cines Glofters- oder ciner Stadt Junfieacl
oder foll flr finen Heeen oder Ridter haven, und foll ™e
Segengen nebriren und andere Uie dabey find ¢tc. omniahac
latius deduxic Dn. HEINECCIVS i clement. juris Gevmanics
Lib. 2. tit.0,
AJ s ‘
a1 1L omnibus fatis luculenter apparetynon omnia
pacta {uceefforia jure Germanico ubique valuifieyfed-cantum
modo quadam , apud quasdam’ genres atque provincias(ub
¢erto tamen modo certisque foleanitatibos in ull fuifle, ex
quibus autem nulla univerfalis confuetudo deduci poteit,
cum 4 {peciali ad univerfale non valeat ‘confequentia. Re-
‘&e itaque concludimus; Quamdit {pecialis loci alicujus lex
fou confuetado de hac vel illa pacti fuccefloriifpecic reten-
ta,feu recepta, non afferatur, & probetur,tam diu {tabimus
juri romano, nullum pactum fuccefforium admitcentcs, nifi
in fenfu jaris romani; & hoc non fine fundamento, nam
ctin in Germania, jus Juftiniancum romanum fuic recep-
tum , hereditates per pacta amplius transferti non poflunt,
nifi hoe velillo loca peculiaris confuetudo ¢ontraria probe-
tar. HARTMAN PISTOR. P. 4. gv. 2. perian cuifententie &
ipla on{inat. Cameral. P. I. Tit.13. §. 1. accedit, {tatuens,qued
ubi nuila certa confuctudo in (Germania apparet, tinc ne-
ceffario ad jus Juftinianeum recurrendum ity ‘cui tamdiu
(tandum,doncc -confuetudo contraria’ probecur. cit. HART-
MANN. PISTOR. alleg. loc. “Non inconcinne hac-dere quo-
que feribit o. de LYNKER 2 antl aASTi Y. Syntagm. jurcip. £x-
evcit, 2. Thef. 15, dicens: jiis “enim“jullinianeum totum'in
complexu valet €X receptione), que receptio tamen fattaelt
falvis (tatutis, jam tumin Gérmania obtinentibus, utnimi-
rum his deficientibus , ad jus-juftinianeum tanquam commu-
fie, recurrendum fi, hinc, quilegem ex Jufliniano citat,non
noeclle habet, probarei. /Hitie reCte concludic mary MANN
PLSTOR,. allegats loc. quod fis in locis, ubi peculiatis confie-
tudo non probatir, (f:cund.um juris commuuis (ententigm
contra pacta (uccefforia fic judicandum , cum in Germania
jus
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, Ju3 eummume rdhucobrincac, & gencralis Conliceidn,don-
tedrid prane HEHcAL Tt

€ aehc attellatury quod'ia_judiciis,, con-
tra pacta HECEIDT undom, juris communls dilpofitio-

nem fit profoficiztuit’,’ {dem dieic, quod cjusmaodi palta de

futura fucceflidnede ‘juramento quidem confrmar; pofiunc;

Qu.2:n.30.31.32:33. & 34. cum pactum contra leges ini-
‘tum ; ‘ullam prodicat obligationem, & ideo heredes pro-
mittentis absque per jurio‘ab ejusmodi pactis refilive poffint
_juramentum enim-¢lt perfonale’, & heredes non confirinoic.
Authent. Sacramene. puber. C. de relcindend. vendit. Idei
_probac GILReN ad L. pactam qued Dutal,n, 104. [c9g. C. de' pact,
* quud mulld eiusmodi confugtudo , ‘qua pacta fuccefforia ne-
quidem dotalia comprobentur, in Germania obtinear & D,
5. dc'“:&"ﬁ&“?"{i"fflix—”t.lﬁf'é”éiff' ¢ Man macbet fich derjenis
gen Mepnung;' § z?,{é)‘,zjbglzwé,ga Tuper, hereditate dureh Gies
voubntiet engefulet i ehty detmeynen wollen, niche theilhaffs
‘tig, ’ﬁu;rgye'qwgéam‘ Jam dudum (olide djlcufferic Bagr-
MANN PISTORY gh-una'i, 2. fogqs Padio i oy oicve | v -
3 ) : A & Vg rF‘(/Ji ) i oy
Stabimtis' ergo fententi®e nofird( p‘ifu&-q’paﬂ&um
fuccefforium in-Geérmania effe admi:tendum’f‘mﬁjjﬁ-&“{g'},
confuetudg’ alicajos loci adfit, & probetur.  Ef quamvispze
&um ¢onfraternicatid inter per(onas illuftres, utpote publica
legc‘appi@batj{mfléﬂ'm'TVLA'T. LEOPOLD. _A’#{;'ﬁ.i,fn‘v;:bi's:x
D¢ un{ff@?ﬁifgﬁm éntmd Gtauden aufaerichece SrbBerbris
detungert hitdmit confirmiren, nec non certis in Jogis pact
inter cohjuges,ibnis prolium, tanqudm | peciem bacti
confervativi,validum effe poffe,concedamus: tamen quod pas
&um confratcrnitatis attinet, id reftringendum tantum mo-
do fit, ad (olos proecres & nobiles Imperii, jurisdittionem
& imperium habentes, TEXTOR de padt: genvilit. 1hcf. 3, quod:
autem cetera difta palta attiner, .nonaliter illa valere puca-
mus, quam (i priusdex ad fir;fen confuetudo loci, & hae
robeturjexinde tamen minos confequitur quod confuety<

doniverfalisexintdoosieanos 0L
g uinlg MII08Y OlAIY NOVMMBIMIN (K15
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el 5 dS' tuimus ergo adhuc femel, ejusmiodi confuetudinerh
univérfalem pactorum fuccefloriorum in Germania non da-
ri, fed confiltere tantum in imaginatione DD. quorundam.
Atteftari & dicere hujus vel illius Doctoris,non  fufficit, fed
Totiesur hecefle eft. Il DD. qui pro noftra militant fen-
Tdxitia majorem merentur fidem & nihil probare debent, fi-
Guidem illi jus civile: pro.fe habent; quod probatione; rece-
Sti8his non. indiget; Batinde Ly ROKER 95 andlo 8d Spruv. Sy -
‘t}gﬁ‘. jur, Bxevb, 2 ToA 11 o) w sl 5t
[ a3, R (“\Jgért\ﬂ’ﬂ simbs .eugun Mg orui
1 Coneeimls's. Villieerths fRCiES paliffccefforil-in-
;égrsislo@@;;@s‘r%%;f s pofe, e e ateligen
St o i pen WApliiehalet MIGRERST Lbanty
.omniaconiietud 8’}."1}“5 vel illius loct probetur, hacqiie pro-
ata certre. adhibeancur foleqnitates, quafecundurts diverf-

tatem pactorumt divetle quoqe’fiibt.  Padta nimirum{uc.
cefforia in Germania licita ‘&;;}3%‘@%& vel in vim-cosntra-
&us vel in vim ultimw;ﬁg:ﬁf’s"_ Gintur; in prioris generis
pactis duo fufficiunt tefte , i policriotis 2utem generis aut
quinque teftiom prefehtia’éaué fihultanca & continua uti
hoc cautum eft, i £and s Reche Arz. 30. Lib. 2. requiricut,
aut ut judicialiter conficiatur pactum, quia tunc prefentia ju-
dicis omnem fupplet folennitatem nifi tamen lex queedam
feu ftatutum adfit, que certas alias {olennicates infuper re-
quirunt. Ejusmodi {tatutum, de pacto inter conjuges inve-
nitur. Francohufe-Liby 111 art. 54 Atatuc. Fn Ehefhifftunaen
tyeift e8, die vorm Nathy in [g‘) ), ¢ities Mannes und AWeibes'
eundfchafft sum wenigften sreper Detfonen aufgerichtet wegs
e, mbgen fich beyde THoler wie eines dem andern im Erlte
wadyfolgen und fuccediten ol wobl vergleichen. Hic requiris
tur, ut-ad minimum, guo teltes adhibeantur, & quidem unds
€x confanguinitate mariti, al;er ex confanguinitate tixoris,
1bi au:m),ﬁg;; feu s}fgtdmum -:Allcuyus lociy de forma nihit‘dle
fponir, tunc I[upplc"mus‘ ¢x jure alemannico & civifi. “Pro
C forma
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forga cflentiali itague requiticur, ut non tantum adfit

_ ., prafentia quingue teltium, fed & illa fimultanea & con-

[T Thigha efle debet. $.ands Recht cir, loc. & ubi lex pro fors

 § énfa| aliquic requiric, illud precife eft obfervandum per, jus

“’ %54 notoria, nee aliter valent cjusmodi paita jure ultidz vo=

luntatis, (¢, ut poft mortem relita capiantur quam fi ha-

beant teltes numero quingue. pHILLIFD. Porc, conf. §o. . 1.

perGlofJ. L. ait. §. fin. C. Az Codic. nec probari potelt ejus-

modi difpofitia quinque telibus, qui a&ui non affuiflent, w

conjunttit, cuin ejusmodi nequidem in teftamento militis

{ufficiat/BAVER] 7,13 14 VO :

IX‘ <

; s ‘

o uzftio dihac incidic quo jure tfusmodi pattam, ia 1

qud vok LB, Evbthafit  alfaque vbeabila, uftimam vo- |
luncacem defignantia:quibus adjungi poflumus vocem : pri«

cipuum ein Boraus, reperiancur, valcat? Di. LEYSER. medits

ad [f. [pecim. 437, medit. 1. ftatuic non nocere, qUO minus Vi

padti valeat, quando alias animus pacifcendi, & remune- ‘

) 7 = 7 fafidiappareat ; Verdgmauren vero, cum actus inter vivos L

z b actibus ultime voluntatis diftinguantur. L. 20, ff. de verb, ‘

fignif. pretereaque now charaleriltica ultimarum volunta-

tam fit, quando verba in teftamentis & aliis ultimis volun-

 tatibus confueta e. g. Eebeny Cebfchafft, reperiuntur. WESEN-

8eC. Confil 3§. 7. 49, 30. CARRZOV, part. 2. C. 43+ def. 20. BER=

GER. in Refolut. LAVTERBACH, p. §47, putamas ejusmodi

aCGum vi padti haud poffe valere.

i Multo minus padum defucoedendo per epiftolum ini-
ri-poteft; quamvis acceptatioy ab, Brrpgque parte falta fic;
Quia validitatem omnium {Lccdffotivram pattorum in Ger-

~sea in genecre negamusymifi-hae-vel jlla fpecies ¢, g. unio
prolium, padtum inter conjuges ufg recepta fit, legitimeque
pactum confectum effc probetur folennitates vero ad pacta
\-inter.conjuges & unionis prolium qeqp{{agxa in.epiftola ad-
hiberi non poffunt. Dg his quoque egimis fapra’Membr. L.

" - §. X
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Ex deduétisitaque patebits wirm, hujus do&rine effe 1)
nullam con[hCE_udincm,ian.}crx})z_l‘nitl dari, qui hereditates
set quacungus pacta, transferuncur, quia vel ipfi antiqui
“Germani, a quibus tamen yxtconfiictudo vult deduciynon
omnia patta fuccefloria dpprebaverunts pratereaque’effe
diaminis naturalisy & {4xizeryationis, quod confuctudorab
una fpecic ad aliam nifi etiamy in:hac fpecialiter probetur
thaud extendatur, 11) extra pacta dorelia & unionis . prolinm
hodic in Germania intra privatos aalla alia cffe valida, quia
{66 Germant antiqui tantum modo dondtiones inter conjue
2cs, mucuas'iﬁa'.e‘rt:ciprocas, & adoptionesin defectu libero-
rum,a‘dm’ifer»um MARCYLPH. l"o.rmul. Libe z) cap. 4. s0ig e
quibys ¢ poft fafto padta dotalia & unienes;protiam orea
Sideatianap e guidem pacta dotaligr pes) ABiKFEfaem
‘con{uctudinen in Germania effe introdulta, fed femper (pe-
‘Sanduiby an hoe vel ilte Toco hoc pactum vel pet fegem fCri-
tatn [eu noh (ciptafir approbatum fit, quia Germania fem-
per habuic diser(os Tegistatores hinc etiam diverfas leges &
cthuuMn@,&{bmtﬁdkumnw,&ﬁMEAumrAxoxvnvs
,;q_;gidgm,'dc'rarz:pl.jur. Roman. [f-u’f. 3 §. 5. leges & confuetu-
dings par;iculnrcs, quxque antiquioribus temporibus nonni-
{i in hoc iftove lgcg_) obt_im}erunt,.hodie ad Germaniam per-
trahere integram, imprimis cum incertum fit, que admo-
dum loca Alemannl Bajarii, Friiones &c. quondam inhabitas
verint ppou;,vidcri poteft in HERTIL notits veter.German. po-
palets ;:_‘}‘};‘:P::",&qvfgCCCfrorla validitatem, inde Jhabere non
ppﬂbgqhQJQchunqu(3@nnanlpn&a.ﬁgnpm'&rvavcﬁnt;
qui berbves Germani ipfi padta fucceffotjad padis’ commu-
nibus/ diltiaxerunt, €aque ad certds Peflonds Terrasque’ cir-
cumitantias &ad certa folennia reftrigxeruac; Jtd fop de-
duGum et aict 11k 1 ’
§ " XL anona 58 . 2ilids
Abalum hujus doftrine quod att‘inéﬁ'}ﬁc ‘larius pate-
fiet, adverfariorum opinianibus in mediufi 'Brofafisy & re-
facatis. “Primagiam rationém ex fontibusillius priftin fidei

10012 O
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Germanorum deducunt, figuitem M fide data ita cone
{tances fuilfe traduntur,ut telle Tagito, de Geoman. maribus.
Gi24, illam In alea.quidem fallere nolueriar, - inde, orsam.
traxiffe - videtur illad Gemua.tifil‘fg?:xm’g’{ﬁ%mm: eirr AWort
ein ZWott, ein Mann cin Mayi. ;- A G impli-
citas atque dexteritas fine dybio commovit quosdam Dodto.
es membr, I, §, 2.1in fin. cit‘.‘ade@), ut.inter alios citatus xey-
$ERys in meditat, ad [ fpacim, gimny.eosDodtores, qui fuca
ceffionem padtitidanrdd (certas) rantuivsfpecies reftringung;
SHroris cujusdamiatg Gere;’ non sveritusp fity audiamus: moda:
‘if;’fasiadone& 19 mis’s igazrg multcHEs i Pen
| e : 1 an9ig, 3ol XL oito sponlimiinne
‘SR ationes itaquey quead (uftinendameamm featentiam
é'o‘,ﬁuipﬁiﬁit afferuntur funt (equentes; 1 G ermanii magis
ﬁ:’rfpﬁcﬁ'aliéma}gns_gemxum, finceritatemy &idatam (Emelifie
dem; quam(ubtilitatem amant, BER GER, skvipmsoinr Lk, .
vir. 3¢ ﬁ!lf% pg. lenfer, cit. loc, 2)ovitium mardleihis pactis
non ineffe, & fic illa non efle contajus.disinum & naturale,
fed potius effc res mera facultatis 3).juxeas pringipia. juris,ci»
vilis hzec pacta non dijudicari debere, GAzLwokfern: 126e #e,2,
& obferv, 117. #, 6. LEYSER, &ty loc: SUBFUEEREXerait 16+ 8,
39 in fin. (iquidem libertas teftandi fit juris pofisivi, & per
confuetudinem mutati oflit KOHLER, ds pack. dat..p.. 2,2,
70 ANTHON. FABER. i Cod, tit, de pack. convent, def. 6. ~4).
“humang rationi nihil ¢ffe convenabilius, guam ut quis de re-
sbus [iis, quas maximis in commodis is,v,fvf:a“-#gqﬁﬁﬁvs sHam
iinmotsiseyeopamAiRRBHanE haheats b e driver.
fali confugruding in Germania introduttu ’i’ﬁg“ﬁ &
que padta valcankRER kR, jur. Lib, 1. T ¥ SAH 4 jise
bcre_‘gt.lsw,}g 78! ﬁ'{{?{"ﬂdifﬂ- tit. de paft.“d ’gi,{?f'?‘i S
LEYSER ity o HE fUnt rationes, quas DD vilgititer .
ferunt, fed vidamus, Quibus fondamentis fEe nitaneur,
o gt v o S Vo i Sk 414
h Azgrasfo," J\v‘tf)‘itgauv refpondemus,; qUamvis conce-
damus, giod Germani Veteres fidei datz admiodum fuerige
tenacci,?&m{éiﬁ fimplicitatem juris gentum _9uam {ubeilj-
- ‘ o o ek CICURE e
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tatem amaverint; nontamen exindefequitdr, cisquodcun-
ug pagkum fuccefforium faifle licitum; 'jqx_r'guj-i&-,;;?gquq
g'de' atkoguin It g@‘é_h‘e dicitur, potius teinEeRatm e,
ad alig pucta HCitd, & Chatractus, nou".‘:fﬁ‘ét‘:‘ﬁi,’fﬁ-?c'é{ﬂﬁ it
ad queevis pacta fuccefforiay cam vel ipl K¥E padtauti fapra
.3, & 4. demonfiravimus, ad conjuges &parénies reltrins
Serunt, certaquefolennia adhibuerint, ur €dam Dn.xrEss.
in fpociem Jprud #it, 8, 1. illa tantum ad pattum Ganerbix
natus, confratérnitatis, inter conjuges, & unionem proliuny,
reftringit preetereaque forma fatusque priftine Germaniz
valdemutatus it 6) contra [Anam’rationem moresque bos
105 Germanoyam milicat/ e, €05 ‘qlizcungue pacta (ine'dis
finétione coluiflgyquia 1ub heo  termino generalisetiam
othaia pattatarpia & eantEbonos mores intelligi poffunt;
qu's ‘%@{pé’ﬁd‘émﬂ&ﬂbﬂ'ﬁ@ padtis; ubivotum mortis captans
d&g@é? wnicemiine da A¢ Vithom morale non tam proprer
Yothm’ sitioaptankiayqagmvquod nt contra legeripror
Hiibiciyand, quein e&n(ﬁwzﬁanb igat, concepray Kine (non
/dependent ex pacilventiut voluntates ad 3)urefponderusy
uod ratio non appareatt quaresmateria deipactisy’ juxia
principia juris romani diftiti/mem poflit, ratio ptohibitiva
&ft fecundum jus roman il voouny mortis captandz,: & hee
‘ratio apud Geemanos quoque’noni céffat, cum tefte expee
rientia fZpeé proximicog aut,iis;guortum hereditas aliquando
vel ‘ab inteiato) veliper teftamdntam defertur, iuﬁgias vi-
"t (Uit gorumque mortem'exoptant, ergo hxc captatio
| Motk ndgis ¢l verenda, quando hereditas per pacta ad cos,
(Su/Exckantios Quasctnque defertar, nec adjuvat, quod fuc-
‘et Romanornm: fic juris pofitivi, & fic gconluetudine
“imutaipollivy quia hec ipla ratio, quod fucceflio fit juris
pofitivi, & hinc ex privatorum arbitrio mutari non pofi,
ctiam in padis fuccefforiis yererum Germanorum confpici-

- tur}i confuetudo ¢ contra de mutata fucceffione prius proba-
- i debet, quarta ratio huc don quadrat, nant lex non verac

* quem ut de rebus-fuis difpancre poflicy fcd tantum, mado
vult, ut fecundum f‘m-mam'!f'ge praferiptam; {42 bong traps-
it nts it Digt qREGEAL
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iiferar; hocauters per teamentum aliamye ultimam voltin-
Stateo ity confedtam fieri potell, ad 5 ), negatur; quod, uni-
s verliconetydine, Germaniz ingrodidumdits omnia. pa-
&a fuccefloria valere hinc hec probanda clt, 4 fpeciali autem
“hujus velilfis [6¢1; aci jam jam diximus, non et dirgumentar-
dum adunivétilem, imo ipe Dominus Bergerus,” quamivs
alias diffentire videatur, prajudicium affert in fua Oecono-
smia juris de hered. jur. Lib, IT. Tir. 1V, §. 49. ubi contra
- padtum fucceflorium pronunciatum eft, rationem juris civi-
lis ex rationibus decidendi ibi adduétis” in €0 ponens, quod
votum mortis captandz ejus modi pacto infit. ,

x his omnibus. fatis apparenter: elucebit, ia \quantym
illi Do&ores aberranty -quis qumenngie pafla, focefloria. in
.Germania valida effe evincere conanturs & guam vaga-ac
‘illoram hac in parte traditio. “Unus. alcertnt imitat, & unts
‘hirerum “citat, hic unius & 'aldér Rltefitis "t choritace miktis,
Rific ‘tantus opiniorum cumulus™feéd fine ulla lege; coh-
“factadinem univerfalem effe' dicunt, & tamen nemo per to-
tamgermaniam inquifivit, an hee opiniata coniuietudo, in
omnibus Jocis & proyiuaciis. fit ;cognita, aut recepta. Hoe
autem ex invidia erga jus roanum, fine dubio ortum effe,
nemo eft, qui rem finc pr&jadicio & pracepta opinione per-
‘quirit, qui facile negabit” " Abafis ergo hic’hiijus do&rina
contra genuina principia & juris Jullinianci, & Alemannici €
fiftic apertus. Sed nunc fabfitemus,; & plugibys-de/;
hacre in acta, difputatorio:raduy 47 oo,
agemus, s 2
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DISSERTATIO INAVGVRALIS IVR!D!CA

DOCTRINA
PACTITIAE '

vsv ET ABVSVQiN GERMANIA,

IN PERANTIQVA vmvv&{‘srrkrﬁ ERFORDIENSI
EX DECRETO ET AVCTORITATE
M AGNIFICI ICTORVM ORDINIS

" PRAESIDE
V1RO MAGNIFICO, PRENOBILI ET CONSVLTISSIMO,

DN.CONR-WILHELMO §trecter,

JCro, IVRIDICAE FACTLTATI g v‘ji VDICH ELECT. PROVINCIAL. ASSESS.
COD. PROF. BVBL. om \ STND. ET CONSVLE PRIMARIO,
H. T. EX-DECANO,

PRO-LICENTIA

SYMMOS IN VTROQVE IVRE HONORES AC PRIVILEG!A
DOCTORALIA®

RITE AC LEGITIME CAPESSENDI,
PVBLICKE ERVDITORVM I)IS,Q_VISI'JIONI SVBMITTIT

CASPAR. GUNTHERVS LINDNERVS,

FRANCKOHVSANVS.

T INAVDLD ORIO IVRID[CO COLLEGII MAIORIS
DIE 1V. I'EBRVAR A. M DCC XXXVIII.

ERFORD 14E, Litteris HERINGII, Acad Typogt.
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