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PRAEFAMEN. 3

Erecundam cogitationem illius; qyi 1.
B2 Nites execratursnon vitup erandam efle,fua
VE——=> judicavit zrate,ethnicusille JCtus Ulpiang
il Irem fi 4.§. Itemty 1. ff, dalien. jud. muto
cauf, f4@, Lites enim plerumg; pleniffi.
me folent efle moleftiarum arg. L sllud y.
§.1.fd.Trib, ald, ut Gicero pro Cecin.haud
inconvenienter, ufucapionem finem fol:-
citwdinisy dixerit. In judiciis enimhaud 3,
b peert raro omnia ex voto obtinemus , praeeer
_ ecretmm, ;vam ab adverfario perimus ; interim gvoties 1n judicio
k ) lgm efflagitamizs , toties fumtus €X propriis impendere necef-
t‘ﬁ abemus bonis , Juxta vulgagumlllqud :‘Fut,/amf_tb'u.r petentia. o
tamec crcrtam impendimus pecuniam, (pe aliqvam rpclpiendl yqva
g r?x pes qvandoqve fallit. Vel {1 tandem executionis remedio
i m obtineamus ,jppgrebxc , litium fegetem plus exegifle fe-
= qvam_meﬂids re didit.  Ne§; ex voto,omnitempore, fucce-4.
x fentenum& ecreta; moras enim habet exercitatio judicialis
'illr'f‘ ut legat.vom. cav, Vel plane contrari® expeltationt fqrun-
-genee_ntennx_.. Taceo, lites qvandog; exlitbusferi: Eft enim /i
'Ccecrll's feeminini, &_f_acxlelxgcm\panr, raro autem facit abortum. ¢,
tiary ityqvod in judiciis preecipuc Germanorum, multitndo inftan-
nimim, & in ﬁngull.s inftantiis, infignis dedu@ionum copia lites
A qu qvantum protrahat.  Tantas enim hodie conqverunturg,
(]Vo:a(b‘e,’ ut uoi etiam caufz nonadmodum ardue deducendz s ali-

! ecula vix {ufficiant, ut conqveritur Herm. Valtej. 7.3. Confil.
e P- 217 352+ ~ Bt fic mortales lmmortalcs qvandoqve alunt lites,,
Wtra [, Properandum 3. pr.C. d. jud ¢, Utmerito cum Gregor.

maOIOAf' Synt.jur. uriv. Lo cap.iin. 3. dixeris: Lite carcre, effes

ac%\na b_eat-.r vite parte frui, Magna ergo cavendum ;ﬂ curd, ne ;

\ ‘_er‘\cqv_xs_ad litigandum procedat, pr, J.de pen tem, litig. Qvod fi
enollqyls|nvzrus;_1dlxcc§ ducatur, eo nervos ntendat, utfuccrefcen.

iﬁll 1tium mareriam , n herbi pr;_ricmda;, & va‘poreﬁ, breviori

ile’s itis profeqvatur finem: {ic enin maximas ifficultates, qvibus
premuntur Nev. §¢ pref, cito fuperabit, ;
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4 PREFAMEN, edd 4
9.  Huic fuzintentioni admodum favens experiettir jus Canon. Vit
¢. Finem litibus cupientes wAponi g. X..d, dol; &5 conrum, Glem, Sepeh]
Verb: fignif. Ut & juscivile Romanumin'/. Properandum, ne lites fiaW “
pené vmmoreales, &5 vite bominum modiym excedant13.pr.C, de fﬂd’"j
10.Nec JCtoram defunt Confilia : licutj. enim adverfus morbos mulﬁ;

remedia medici, ita & adverfus lites mulca qvogs JCti auxilias
remedia repererunt; alterum tamen altero ‘eft praftantius arqVé
efficacius. - Vid, pluribus Jurgi Valentin, Winter in Partben. lith:
gviin rotolibroz. agit de remediis abbreviandarum litium tam g
it neralibus, qvam fpecialibus & fpecialiffimis. Inter pr&fenn@m"
veroremedia, juramentum adverfario delatum refero, tefte faciAM |
Hebreos 6, verf, 46, & profani fcripturd /1. f-de Jurejuy. 5

u. - Hinccautelzloco fuggeritExcell.JCtus Dn, Samuel, Stryk, in "
#70d, d prasx.cap. 1. §. 9, utlitigans , G probariones liqvidas pef
teftes; vel inftrumenta in promtu non habear, vel fi fumtibus y i
producendis teftibus parcere velit, Juramentum judiciale adverfari¢
frugi & fincero deferar.

3. Verumcum inter JCtos controverfum femper [werie yan ab aclort
Juramentum reo deferri qveat, etfi nihil ab eo probatum {1z, tefté
Mev. ad Jus Lubec. pare. . Tits 8, art, 3. .1. & hanc qvz(tionems
de jurecivili valdeelle controverfam docear Gaftel [pecwl, jnr. up:a
®.40.47 fin. cundemd;s articulum difficilem & dubivm alii agnofcan
itauc utraq; opinio fultineri poflit, juxta Pacian, de probat, Zib., cap

14703, 2. qvzltio.tamen hzc quondiana & pratica (it operz preti*
um fore judicavi, fi hanc folennem qvaltionem , a» Fusjurandum
fine wllis probationibus, aduerfario fiso s 8 judicio y deferyelicear 2 lo°

3.co fpeciminis inauguralis plenius excutiamss.  Calcar propofit0
addidit Excellentiﬂimi_& Confultiffimi JCri Cothmanni Reponfums
82. qvod70l. 2. continetur, ubj lare & erudité de hac qvaftiond
differit, utverbis utar celeberrimi Meviiad 7. Lubes. pert, 5, tit. §o
art, 2,».1, Negativam tamen multisind, Confil, defendere conatuf
argumentis fummus JCtus Cothman, Cui caleulum adjecit non mi*
i¢.norisautoritatis Mevius 2, 4. Dee, gosm.uls.quando fcribit; Commund
versorilla eid FCrorum opinio  guod regulariter > fine aligua probse

siome T pra umtions , ad juramentsm noy fiz decurrendum.,, Cothe
mannym & Mevium fecutus qvoqve alius AflefTor Tribunal, Wile
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PREFAMEN. §
mar, Confuleiff: D, Joach, Chriftian. Goch. in Praxi fori German,
Ppare, $€4p. 23\ §o 5. iDL Perins samen est , communinsg y quod ree
&Evlarspey s fine aliguaprobatione velprefumtione [alterr,adjuramentums
Non fit decurvendums. wisCotbm, affersumivie,

i Aliivero in diveria abeunts & beati Dni. Cothmanni ra-1%
tiones parum pragnantes efle contendunt vid, Martin. 44 0rd,
Rdsc, Sax, Tit, 18, §.1. », 105, ibis sextions juris nom [atisfacit Cothe
Wannus , us n¢ mird fe rorgveas. Bjusdem opinionis fuit acutifli.
Mus. Hillig. ad Donell, enucl. Li2 4, cap.ao0.lit. C, ibi: Sed neo
agns vidensur ponderis , gue Cothman Cenfil g2. objicit. & idem
illig, 4,4, lie.D. circa fins ibi: Facilius diluuniny rationes Cotha
A0y gva mec fibs confiame, fin thefi applicentusr, )

In tanta celeberrimorum JCrorum difcordia, in rationes utti» 13,
“‘3}“: opinionis inqvirere lubet.”  Et pimo qvidem capice,Deo be.
Nedicente,radtaturus fum ; An jsravseneum judiciale deferri poffiey
£ alie Pprobacsomes deficiane, In fecundo capite lufttabo:  am jurae
™entum judiciale deferri poffit , f; alie probationes haberi pofine. In
%rtin vero capite tra@arurus fum 5 aw probatione jam fufcepra yad-

8¢ juramentum judiciale deferreliceat,  Deus vero qvacftimmen(3
Mifericordi3, benigniffimé ansuat coeptis !

Anteqam veroremipfam aggredior,adhuc monendum dugisyg,
ﬁMF tubri expofitionem eapropter omittcre , qvod verba rubrino-

! tyronibus qvoqve juris non poffint non efle notiffima, fru~
faergoin fole lucem quzererema.  Deinde adhuc generaliterzo
:l”%eo: in illis: locis, in qvibus Pofitiones, fub juramento dan-
OTum funt in ufy, minus effe periculofum pofitionibus uti,
¥sm juramento judiciali  Pofitionum qvidem ufus, in eoaf,
®0fuy qvo hicillis utimur, incognitus eft de jure civili , invaluig
Amen ufis longzvo, qvi &jure Canon. in folenni illa Clemens,
“Pe d. Verby Signif, ibi: Et gvia Pofitiones ad faciliorem expeditio
% liviums, propuer par tim confeffiones, & areienlos, ad ¢lariorem
"%ationem ufus longevus in canfis admitsit, B jure Camerali con-14;
7:“’"“5 elts perordin. Camer. pare.3. Tit, 14. & 15. junét. pare.i,
270 fegs ~ Earumqve ufus denuo approbatus & certo modo
‘mltatus et in Recef, Fmp, de anno 1054 §. Die weil aber andy
* In Ducatu qvoqve Mecklenburgico pofitiones fub juramea~
4




PR/EFAMEN,

é Lo
todandorum & refpondendorum admittuntur pér Ordin. Provifé: |
Mecklenb. pare, 1. Tit. 26. & 2. & pare.a Tir, 22. - In Confiftos
rio Ducali Meclenburgico duo facerdotes 2,10, Sepr. 1dps. jurd |
mentum refpondendorum adu praftiterunt , & poftea ad pofi |

tiones, juramento dandorum firmatas, refponderunt.

23 In Saxonia vero tales pofitiones, fub juramento dandoru®

& refpondendorum non admittuntar. tefte Struv. fpr, Zi 4. T

§,4 Martin. 440, 7. Sax. Tit,20. §. 7. 7 43, Dn.Prafes in Syn {4

prw, Tue. d. Interrog. n.6,
Qvod fiergo pofitiones, mediante juramento dandorum &1¢

{pondendorum,in aliqvoloco ulu recepte fint, aétor mediantehot |
p 3 ;

juramento, veritatem ab adverfario fuoexquirere poteft: in tacto
enimproprio hocjuramentum eft juramentum veritatis Seryk. #

2§eintrod, ad prax cap,i7, §.12. - Qvod omni caret dubioin ponentés

fiqvidem jutare renetur +deweritate 5 {i de faéto proprio ponentis
agatur, vid. Ordin Camer, pare. 1, Tiz. 70. 1biz Daf vie Articul [0
viel die meine cigene GSefchide beceeffen/ waby fiud. Injurament?

20-qvidem refpondendorum, qvod in: 4. Ordin. Camer, viri7s.  contls

nerur hzc verba non reperiuntur, fed tantum de credufirate hot
juramentum conceptum videtur ibis b ihr die aiaubet/ over nidlh
glaubet wahr su feyn. Qv tota formula juramenti refponden?
dorum repetita /7 Ordin. provinc, Meclenbmrg.pare, 1, tit, 27, omifl
diftinttione, qvzin juramento dandorum , exprefis verbis, fada

27inter factum proprium & alienums. © Verum  cum' in juramento

refpondendorum exprefle juret, {e ad fingulos articulos, de veri=
tate refpondere velle, tacite he¢ diftin@io repetita cenferur 5 uts
Ordin Proyine, Meclenb. part, a.tit, 22, {e clare & perfpicu¢ declaraty
ibi: Yuff cinenfeden Articul , o feine cigene Sefdiiche belanget/ mirvened
Woreher: Wabr oder nichewabe (epn 5 Soabey der Articul ander
fremboe Sefchichs und Hanbdling bereeffe/ mit den Worten Staube/
ober Slaube niche wabr feyny/ refpondiven/und antortben,

2{e Alias juramentum dandorum & refpondendorum habetuf

pro juramento calumniz fpeciali. Mev. pare, 3. Dec. 175, Brunnen-
in proc. cip. cap,17. w14 Cujuseffectus’elt, qvod articuli, medis

ante juramento, ab adverfario negatiy teftibus, aliave legitima ra* .

tione adhuc prohari poffint per Rerelf. [7p. d. anno 15;4. §. ‘ffiff‘
wil
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R ] PREFAMEN, ‘ 5
sinei | Bl dudy 41, E contrario, fi qvisadverfario jusjuranduiii judi-2¢:
itoe | Ctalederulerit, & adverfavius illud preeftiterit; detetens cadit caufd;
ara= | '0€0 puncto, in qvo juramentum detulic & Admonend i1, f, d, Fu-
ofi« | . "9%r. ita ut neqvidem proprer inftrumenta noviter reperta defes
Tens impugnare poffitids degvojuratum eft. 4,231 Qyiadefe: &
ot Tens ex liberrima voluntate, 1d, qvod in lite fuit, & de qvojura= ™
£ tni'eft; adverfario de novo promiifits fub conditione: 8i jaraverie,
P ’ St ergo adverfarius conditioni jurisjurandi fatisfecerit; deferensex
| Mova yoluntate, qvam in delatione declaravit 5 obligatus eft, ad o
rfes stvandum id,de qvo juratum s hinc poft juramentum 4 parte parti w
hot | Sclamm, mihilamplius quaritur,. qvam an juratam fic §, e 7
@0 | W3 d agion, I Nonerit 5, §- Daco v; f. do Jurejur, digr,
c. it Qe alias circa pofitiones meneri poflent; brevitatis {tudio

o OMitto y & lectorem ad Brunnem. proc. civ. cap, 17. per. it & 3t

i " nm. e proc. Dufp. 130 #.1. (¢g9.  remitio,. de argiculis additiona-

il fo lt‘!s agit Mev. p. 4. Dec.330. Cum vero in praxs freqventius

.t0 . Juramentum judiciale, juramento dan‘dox:u'm & re‘pondendo- 35 3
il Um , ho¢ omiffo - nunc ad juramentum judiciale, qvod pars liti=

hot 8ans, - adyerfario (10, in judicio, comprobante judice defert, me

Licht "°nfero, nec tamen omnia, qva circa hoc juramentum difputari

el a‘,’ﬂlmt, traftabo, fed tantum, qvz ad propofitas fupra n.18, qvas

Vifld “0nes faciunt; qva poflum brevitate; & perfpicuirate adducames;

s CAP. [

el | i 1 2 |
u | JURAMENTO JUDICIALI DELA;

et | TO, QVOD ALIZ PROBATIONES DESINT.

e SUMMARIA.

Doﬁorei adduicuntur, qui jurar | Queeria antorirétiby ﬁﬂx’p)x)r,q, fg
mensum judiciale; fine proba- \E2 ad contrariareffondetur 36, feq.

etur (s { 4
o onoméu;? non admistiwnt. n. [eq. | Mevids ter nOtAtUr 42, 43 g
ediz : YUmrariones adducunturi6.feq. Religua dubiz refolountur 45, Seqq.,
y ra” Btravia yero fentemtia rationibis Dlﬁt’rlntml'mer Juram. judicigle &
Dt matyy, 33 fe4q. | . prrgatorium ndicatur, @&
wil | & Ve & Juri Saxowicé 3. \Nojira thefis ampliatyr; So

Libec,& Hamburg,conformis 33, €t deslarasdy 55
: Jorae
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CAP. 1. DE JURAMENTO JUDICIALI

S Uramentum: judiciale, atorem deferre non poffc,ﬁ
Qg nihil probaverit, interalios docent Hartm, L. 2. tit.2f0

Ylgrprobaviey nullo modo reuws compellere potef, we jurer.Bare
VDisof, L.g.cap. g2. axiom,27. Teflaur. Dec. g3. ny 2, Baclt
adTr, V1. D. 21 th. 9.lir. C, adverb. Licet wibil probaiuss, Inprimis
celeberrimus JCeus Erneft. Cothman. #o/.1. Refp, 82, plenius hanc
probavit fententiams.  Eqvidem non diffiteor beatum Dn, Coth
mannum,in cafa fibi propofito, aliqvotiesmentionem facere illi=
s ratioffis : gvodaflor aliupde per tefles fcil, veritasemprobaye poffis

adeoq; Cothmanni (ententia magisin cap. 2. qvamprimo exami* |
. nandayidetur, qviatamen Dn, Cothmannas gvef, 1. s d, Confil. §u |

generaliter format, rationes qvoque pleraqs ira comparatz fint, Ut

ad cap, 1. qvoq; gvadrent, hinc merito & in cap.1, &2, = Rationés |

beatiJCti examinandz erunt.  Cothmannumqvod;ut generalitet
"docentem adducit & approbat Mev. pars. 6. Des, 405. », ule, & Db
Coch.inprax. for. Germ. part. 4. ¢apzy. §. ¢. Eandemqve opinio”
nemufu fori recepraméflescredie Wiflenbe'ad . Vol.x, Difp, x4, 2b.23
imobeati Dn Cothmanni ConfiliumiaFacult, Jurid. Francofirteni
* du 15, Mart, 1600. approbatum, eidem§; 2 Facultate Roftochienft
d.g.April. 1600. fublcriptum eft.  Adeod; opinio hzgautoritate nos
6, caret. - Sed nec fpeciofis deftitutaeft coloribiss ;- Certum enimi(is)
qvodadtor paratus venire debeat “ad judicium £ Qv accufare 40
d.ule,C. d. Edend. Et qvidem proprias afferre debet probationes
, . Nimis grave 7.C, 4. Tefl. Cujusconfeqvens(z.) eft , qvod nemo
7* brobationes exdomo adverfarii fuipetere valeatd.Z. 7, €. d. Teft
& 1 fin.C.d, £dend. Nullavero dari poteft ratio diverfitatis, cuf
a&orab adverfario fuo petere non pofiit, ut {ibi inftrumenta {uas
g edat, qvo fuam probare poffit intentionem, poffit vero ab adver-
" fario exigere, ut in caufa non probard contra fe ipfum teftimoni-
uin ferat. Ubivero eadem eftratio, ibi qvog; eadem fit jurisdifpo’
fitio 4 Now poffunt 12.f.4, LL,  Adeoq;(3.) in regula generali ma
9 nendum erit: aftore non probante , reusabfolvendus, licet hic ni~
. hil probaverit 4.4 4,C.d,€dend, [, figvidem 9. C.d, Except. Quz fen*
¥0-tentia (4,) ipfijuri naturali & divino conveniens; ‘in ore enim due

orum teftium confiftacomne verum. Dewe,cap, g, v. 15.. Job, ¢. 3.7-
170

Q0 04/ 1. w2 Pruckman. o/, 1,Conf. a.m. 33.ibi:aBey quinibil |
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DELATO, S! ALLE DEFICIANT PROBATIONES. ¢
7"‘ % ad Corinth, . ». 1. Si vero duoteftes deficiant, ex 4 Duo
e Titiizo, ff, & Teffam, tue, refpondendum: Tibinon jus, fed
Probatio deficit.  Nec (y,) @qvitatisratio patitur , ut in eadem I
Qufa;una eademg; perfona fit & reus & reltis /. Nullus idoneus re- :
“mre [uato, . d, Tefib.. Imo (6.) delatio juramenti ad pro- 13,
Ulonis (pecies non fpectat L monerits. §. 20 ibi: gvafi fatis pro.
“tm fir Jurejurando, 1, Sed il §.3.ibi: perinde baberi arg;
ﬁP’Oéamm effer.ff. d.jurej. Sed potius exoneratio eft ab onere pro-
and'x L. Eum gvi 30, ff.d Fureinr, Hinc porro concludunt: ¢,
dvotics lex vel confvetudo reqvirit probationem, toties non fuf-
SIt Juramenti delatio Mev. pare. 3. Dec, 393, 9.3, ibig; allegati
tiftin, Vol Dec. 3. n.1, Refertur (7.) Jurisjurandi delatio 14,
Praeftatio ad fpecies transactionis £ 2. ff. 4. Jureiur. ad trans-- ..
tionem vero nemo cogitur vid. Cothman, 4. Confil. £2. ns 4g.
9. Nec (8) actori concedendum, qvodreo denegatur Z Now
ebez4|. f.4. R. J. reoveronon permittitur actori, qvi p'lend
Probavit, juramentum deferre per c4p. Sicur 2.X. d, probar.. er=
80 nec actort liceat Jusjurandum reo deferre 5 {i nihil probave-
ft, Cothay, 4, Refp. n.§7-  Accedit (9;) juramentum judiciale 16
Pr2ftandum non effe, nifi judex delationem confirmaverit, &
JUramenti preftationem realem injunxerit L Generaliter 12. §. 1.
Gd, pep, credic. Struv. in Synt. jur, Civ, Exere, y. th, 2. Ve-
Mm judex fine caufa, fine ullis probationibus, & prafimtionibus,
Non confirmabit juramenti delationem , qvod argum. Cothm.
dliqvotics urfit. ~ Imo pon levis (10,) videtur injuria, i a&tory 17,
Ine ulla caufa probata, nudo afferto rei, qvi tamen forte vir
fide dionus, credere nolit, fed juratam efflagiter confirmationem,
mplicitd enim talis vir fide dignus mendacii incufatur.  Si vero
) reus non fit vir fide dignus, fruftra ei defertur juramentum, 8
E‘“a przfumendum; reumejusmodi, perjuriumefle commiflurum,
Ndes enim juramenti, dependet 4 fide viri, pejor autem homi-
Cdieft, qvijoramentum defert illi, qvem fcit pejeraturum e,
Wes, ¢, 22, gv.5, Via qroqve (12)) fraudibus aperiretur, file-
Vilimus qvisqve ad Jurisjurandi delationem decurrere valeaty .

teligiofifimus qvisqve vero conditionem Jurisjurandi fugiat
B Yre
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to CAP. I DE JURAMENTO JUDICIAL! DELATO
L Qoz [ub 8. §. 4, condir. inflie.  Sic enim peflimus ab optime
20.aliquid injufte exrorqvere peflet. Dictis jungunt (13,) qvod jus
Romanum concedat reo facultatemjusjurandum delatum recufan
di; pertext. expr. i/l Generalirer 12, §. fin astem 3, C. d. Rebs
eredit, ibi: ‘Sin aurem is, cus juramentum eff illatam 4 pares b¥
[ubire minimé volucyir, licentiam habeat juramentane peenfare,
qvo colligit Gregor. Tholof. im Syntagm. Fur, univ. Lib.50. ¢ipt
6. 7 si 1bi: Hodie tamen , jure Codicis o wee jurare, nec refir*
ve tenersr: plures cum eo confentientes adduxit Umm, §» prih

21.Diff. 14, ». g0. & Cothm. 4. Conf; §8.7 go. Denigve (14:) 1 |
sure Canonico folatinm qvarunt, dicentes: in c4p. fin, X.d. J# |

rejur, hunc calum efle decifum, adeogve in materia Jugamen®
torum, qve confcientiam refpicit, majorem juris Canonici ha*

22.bendam efle rationem, qvam juris civilis Romani. Accedir, [?
Ducatu Meclenburg. = Ordin. Provincial, qva pars, 2. Tit. 9
actori claris verbis njungit , ut probationibus inftru&us com*
pareat in judicios nec fe ipfum, ncc adverfarium fuum Jurejt
rando delato graver.

23 Verum adducte rationes frigidiores mihi videntur, qvam
ut iis confenfum meum prabere valeam, contraria {ententialon”
ge¢ hrmiori ftar fundamento 1) enim Deusipfe in cafu, fi alitef
veritas haberi non poflics Jusjurandum adverfario delatum con®
firmat, Exod. 2a. verf 113 Ergo deferri potelt, licet nihil pro*

24batum fir.  Sivero dubium cuidam remaneat, an textus ille bi#
blicus, de Juramento judiciali logvatur, leges adduco humana$
qva hoc dubium perfpicue fatis determinarunt & qidem- (2
b Qvaflionem 32, fen fin, C, 4. Fideicomm. in qva altori legatas
rio vel fideicommiflario exprefle conceditur facultas reo juramen”
tum judiciale deferendi, licet a@or nullis teftibus, nullag; ferie
ptura fit inftrucus, imolicet aGor nullam fufpicionem contra~
reum probare potueric d, 4. ibi: mullis teflibus, nullisgye aliif

ag.2dventitiis probatiowibus reqwifitis,  Ne autem excipias: hot
fingulare efle, in favorem fideicommifforum conflitutum, gve
€o facilins exituim habere poffine, ecce (3) aliam adduco /ege®
Sal, fin, 3. Licentia 0. €. & jur. delib, iby; vel per lacunm;:"

“ ; 2 illins
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e, SI ALIZ DESINT PROBATIONES. ir
Hin;, P NB, alie probationes defecerint, In hoc textu omnis 2¢,
ceflar favor, qvia 'agit de re odiofa, creditores {cil, accufant
Credem: qvod defunus majorem fubflantiz religverit qvan-
um;em;gvam aly herede, 1n inyentario feripta tuit. - Hajus pro-

3o Injungitur adtoribus, electio tamen tis relinqvitur, qvibus
Voluerint modis legitimis probare;inter modosautem legitimos,#
4lie probaziones defecorms , refermr Jurisjurandi delatio.  Re-27.
Us hic excipere potuiflet,nunc actorem verfari inre odiofz, ergo

¢ tfeum non efle obligatum, de propria turpitudine Jusjuran-

UM preftare, hac ratione non admifla, lex Jurisjurandi delatio-
Rem a®tori conceflity fi aliz probationes defint,  In {imili ma-28.
®ria odiofa adduco (4.) & Now magis 1. ff. 4, 48, rer, amot. ubi
itori , qvi actionem furti inftitui, conceditur facultas reo Juse
Mrandum deferendi: *an ipfe reus fur fit. Penitus nullas vero

lcdefiderart probationes & /ex prazcedens 1, & fubleqventes cla-

¢ oftendunt, cum acori arbitrium relinqvant, an probare, an
USjurandum judiciale deterre velit, Hisaddo (5.) & Cum de2gs
Wdebito o5. §.3. . ds prebar. ejusqve verba fole meridiano cla-
YOra ibi: Jicentia concedends eft eiy cuionus probationisincunbi,
verfavig fuo , de rei veritate, Jusiurandum inferve | prius ipfopre
$4lumnia jurantes, Affirmanti vero {femper incumbit probatio
‘2 ff, d. probar. Ergo affirmanti femper concefla eft licentia
1jurandym judiciale deferres,

Qvam imbecillis jam foretrefponfio, fi qvis dicats. in i-30,

s toxtibus contineri excepeionem,  Excipiens enim producére
Ueceflum haberet, textum juris clarum & perfpicuum, in g0
;gilur de juramentojudiciall 4 parte pasti delato, & qvod hocy
e ullis probationibus deferri non poffit.  Deinde ex tot te¥ - 31,
Ubus, de ram diverfis mareriis agentibus, non exceptio, ledree

ula colligitur, ~ Alia adminiculantia ftudio emitto, qvia sesmi-

Iperfe fatis clara & aperta videtur, :

; Cum jure Romano amicC confpiratjus Saxonicum in 0r. 325
4, Fudic, Saxon. Tit, 13,5010 ibiz S0 der Kidgerden Betlageen
it Rtage ing Gewiffen (ichens und den Eyd derowegen deteriren
Wolte/ ol Syhm foldhgs NB. wenn Ee gleidy feingn Sehein/ nody

w Bz Dewrig
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2 CAP. L. DE JURAMENTO JUDICIAL! DELATO,  _ |
Deweif vor fid) hat (. nadgelaffin feyn.  Idem de jure Saxonicd |

3

34-

communi & Lubecenfi conftitutum vid. Mey, 4d Fus Lubcée
pars. s Tit. 8. arte 2, #. 2. [eg. Mev, pare, 4. Dec, 5, n, 3, & JU8
Seatut. Hamburg, pare.1, Tit. 34, are. 1, Plura ftatuta locorum
particularia non'addo, fed ad brevem refutationem illorum, gv#
pro contraria fententia adducta funt, me accingo. ;
Autoritati Doctorum #,1, feg, alleg. autoritatem aliorum
Doétorum nor minus gelebrium fi quis illis deleétetur, oppo”
no; juramentum enim judiciale, fine ulla probatione alia, advcr“

|

fario fuo deferri pofle, docent Carpzov. p. 1, C. 12, def, 2. 74t |

Richter. Dec. gg,n,157. Setfer.  de Furamen. Ligee.2.n. 43.Barb°f'
sn Coll.Cod, ad 12, d, rebs cred, & Fareiur, v, 12, Tabor. ad Cobs
Arg.tit. de Jureiny, thoss. & Differe, d. Offc, Fudic. eap. 4. p7. ubi
hanc fententiam vocat communem. Idem docet Wefenbec, 4
§- ve. de Fureiur, n. g, ibiqve Hahn. innet. Perez ad C. 2it,
Reb. cred, ».20. ubi hanc fententiam dicie ufu receptam & juit

- conformiorem Zoef. ad Decrecal. tit, de Fareinr. #, 5. Lauterl:

35

in Synope. Tradlat, d. Furament. §.5\m.ng,'in Colleg. ¢it, d, Turejurt
§.63. Huber. 4d f. cod, tit, pofit.1g. Berlich, part, 1. conclag,m s
feq. Fachin, L.1, Controv. cap. 19, Althuf, 5n diceolog, L. 3, cap. S
%.7. Umm in proc, Difp. 14. 5. 43. Herold 4d Langis Prote
¢4psif. n.0 Hillig. ad Donell, Lib. 24, cap. 20. lit, C. ¢& D, Mat®
tin. ad 0. F. Sax. Tir, 13, Sv 1 w33, wbiplures alegae, Refpon®
fa JCrorum aliis refponfis qvoqvecompenfari poflunt.  Sicam?
pliffima facultas  Roftochienis 4.y. Fun, 1700, decidendo pro”
nunciavits cujus rationes conceptis verbis adduco Bay dem erfied
punct baben wiv dicg fhehene Eydes delation confirmiren miffen!
pocil jeben Elagenden il frepfehers den Srund feiner intention, fil*
e Adverfario, in fiin Gewiffen sufdvicben/ o6 @ gleich nidté
srwicfen, Bt Men), Aug. 1702, confulendo ab eadem illuftri Fa
cultate refponfum ibi: &3 hat audy bi¢feg jurament flar/ went
$leich noch nichee probirer it pondem/ welcher den End deferiretr
Omiflis omnibus aliis prajudiciis, qva adducere poffem, ex ipf0
Mevio tantum adduco Dec. 74, part. 9. ubi exprefld decifuma
qvod inopia prebationié locum faciar juramento judiciali,
Ad rationes in contrarium adducas refpondeo, & gvr'

(54
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! SI ALIZ DESINT PROBATIONES, 13
d'."?\ ad (1) ». 4, relatam, qvodille gveq; paratus veniat ad jus
Icium , " qvi adverfario fuo defert jusjurandum. 4 fin. §. 10, C.
q, Jur, delib, I.25. §.3. ff. . probar, ~ Ad rat,dub. (2). regero: 37
4 diverfis mal¢ inferri » deinde receptam efle fententiam, qved
In cafiy, i veritas aliter haberi non poffit, reum qvogve obliga-
Wm effe yr edar aori inftrumenta vid. Do, Prafidem i Syn. jur.
Privat git, 4, Edend, n.20. ibigve alleg Ad (3.) repono, actorem, qvi 33.
Usiurandum defert, inodum legitima probationis iniflelfin. §.10
C.d, Jur, delib, Nec (4.) dubium obita, fi qvis enimteftibus pro=
re vule,utid; regulariter duo defiderantur/i2.ff &, Tefib. fi qvis
lv"o Jurcjurando delato fuam firmare fatagat intentionem, nul-
ISopus eft teftibus per LL. {zpius alleg. ~ Qvintum plane ne- 3p-
83§ur, @qvitati enim naturali admodum eft conveniens, ut pe-
tente adverfario, qvis in eadem caufa, fit reus, fir teftis & judex
*fine C.d. fideicom. ibi: ewm ipfe fibi Fudex & teflis inveniatur.
contrario, manifeftz turpitudinisefle judicatur, fi quis deferente
dverfario, in judicio, Juramentum nec praflare , nec referre
velie g, Manifefle 38. . 4. Jureiur. Nec(6.) nobis adverfatur,40e
ererfo enim refpectu \de]atio juramenti eft probatio, diverfore-
é)t&u, eft exoneratioa probando, qvatenus cil. probationi, gva
b per teftes & inftrumenta opponitur. - Dum enim Jusiurandum
defe‘m, aliis probationibus onerandus non fum.  Ethoc fenfu ,,
;"-_ftt dicitur, qvod juramentum remedium {it expediendaruss .
tlum. 11, ff. d, Jureinr, Siveroprobatio in genere nominetur,
Ub ea utiqve continetur facultas Jusjurandum deferendi / 25.
3. d, probat, I, fin. §.10. C.d. Jur. delib, Imo juramentum
*,Qrtlfﬁma & efficaciffima eft Species probationis Carpz. énpros.
i1, are 3,013
b EXQVO fundamento colligo primo: Si judex alicui pro- 42.
Ationem injungat, non excludifacultatem Jusjurandum advera

irio deferendi, per yerba admodum clara 4425, §. 3. Mev. p.4,
¢.6. Stryk.inintrod, 4dprax. (Ap2o, §-1. in fin. Licet Diff, Mo-
¢k, Piftor, PArta2. quUy 79 Hi]]ig. 4d Dow. L, 24. cap.1§, Liv, Fy
Q¥am opinionem communem vocare; non erubui Mev, pig. D,
a”’ _”o '1'0

Colligo fecundo cheadcm bage S5 8 A Pr‘;bx:f A%
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% CA®, 1. DE JURAMENTO JUDICIALI DELATO
male generaliter concludere Mev. pog, Dec.s7. m1.2. 3. qvod pacto

ad probacionem obligatus Jusjurandum deferre non poflic, Par |

€ta enimex )urccomrr;umrc_cipiunt interpratationem , in jureves
ro Roman Juramenti delatio refertur ad (pecies legitimz pro*
‘ga.bationis 4 fin. .10, C. d. Fer, delib, Simili modo tertio obfer
vosmalé Mev. d. Dec.izo .3, & P.3. Dec,jo n, 3. generalitel
concludere: qvodfub probarione & lege vel ftatuto defideratas
non contineatar jurament{ delatio, in thefi enim & regula, hxc

|

pur¢ falfa, & contra LL. funt, nifi ex verbis {pecialioribus, alia |

mens colligi poffit, Barbol. Lib, g, cap, 92. axiom, g: cerca fine
45 Nec [7.) b2 f 4. Fureiur. nobis adverfarur, intelligens
da enim vel de Jurcjurando voluntario, feu extrajudiciali, velfl
dejuramento  judicialieam qvoqve caperc velis, refpondeo, com*
parationem intelligi fecundum qvid, qvoad effectum fcil. fijuras
mentum judicialeadu prefticum fit. ~  Similis eft refponfio a
46(8.y & dwerlis{cil, maleinterri.  Addé Bachov. adTrewel, vol s
Difp.21. #b. 9. it. D. ibic gvamvis agnofcam rationem differentits
Nec. (9.) Judex denegare poteft confirmationem delati juramentis

via lege permittente delatum, ergo judex legi adverfari nos.

potelt L12- §. 40 f. 4. publ, inrem af. L1 s, .4, fer.  Nill
Josjurandum ex alia jufta caufa, qvam qvod nilil probatum fity
recufetur.

. Dubium (10) relolutum in L injuriarum 1. §.1. fF. &
injur, ibiz jurisenim executio, non babet injuriam,in {pecie adde
o Fusinrandumyq. pr. . d. Fareiur, ibi: nec de iniuria gqoevi ade
verfarins poreft,  Ad (11.) diltinguo, an deferens certo feiat, ad
verfartum perjurium efle commiffurum, fic utiqve juramentum

deferendum non eft, ne qvis confentire videatur, utalter perju
rio fepolluat, i vero calus ficdubius, falva confcientid juramene
tumdeferrelicer, qviaiple Deus, talicafu, juramenti delationems
43:& praftationem injunxit Exod,ci22. v .. Neautem (i2.) fraus
ex tali legum difpofitione oriatur, providé conftitutum efty ut
de ferens juramentum judiciale, juret decalumnia 4 Fusjurandum

34+ §. 4: f 4. Jureiyr,  Hoc enimexcludic omnem prafumtio®

nem fraudis,
Ad
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SIALLE DESINT PROBATIONES: 5

a0 d bz, §a2. C A, rebo cred, refpond. eam intelligendam efle 49
ad0 | decafy, jultas afferat exculationes, fiqvidem in §. /eg. 3. indics

Par | Mungitur, ut judicets an in €o cafu, juramentum it jufte re-
> . .

Ye | SUGtum an non. Brunn. ad 4,17, 12, m 25, Extota enim lege, tam
0% | ex

antecedentibus, gvam fubleqventibus patet, qved Juftinianus
fer | hoc g 24 noluerit jus Digeftorum corrigere, hincnec ipfe bea~

iter | tus Dn Cothman. Correétionem aflerere auder, in 4, Refp.gr.n-g1
31 Afcedu, legemn hanc 12. a Juftiniano latam fuiffc;mno Chrifti 519450,
hﬁ ‘X Vero fim, C,d, jure delib, lata eft anno Chrifti s31. Et fic bi-
ailld | enpy

010 poft priorem, in qva juramenti delatio, inter modoslegi~
/! limz probationis' §. 10, relata eft, fi aliz probationes deficiants
Xl MPo iy lege anno 529, lata, non potuit modus ille probandi, per
el | Mramenrym adverfarii, abrogatus efles.  Minus negotii (13.) ¢k,
e acit alleg, cap, ulr. X, d. Jurej. Quia clare agit de juramento
ras | Meceflarig, qvod judex, fi aliqvid, fed non plene probacum fit,
 ad tfere.  Ad 'Ord. Prov. Meclenb. (15.) ‘eadem feré refolutiosz,
7 T habet, qvz ad L1z §.2. Cod. Reboered, data, qvodcil.

#4 | Wrament judicialis afus non debeat efle abrogatus, fed qvod
ntly hnc caufa, qvis adverfarium jurejurando gravare non debeats,
‘SE— 'Nc judex prius judicare debet , ar juramentum, eo cafu mesess
Ni

»id (h, e fializ probationes deficiant) vel utiliter fit delatum. :
fity | Imo iy ¢o potiffimum differt juramentum judiciale 3 juramento§3
! Urgatorio qvodjudeX defert, {i reus {ufpicionibus fit grava=
A | sy s purget. Qvod i ergo actor injuramento judi-
ide 13 iqvoqve probare aliqvid neceflum haberet, anteqvam ad il-
ade | Iy admitti poffer, omnis vis Jurisjurandi judicialis tolleretusy
ad= | ¥ um Jurejurando purgatorio confunderetur, ‘

um Fundata fic thef{ls : gvod litigans adverfario fuo, fuper funda ¢ 4",
Jue | Mewg, intentionss, Jusjurandum deferse poffis, licet nibil, probave.
o0 | M5 velprobare poffit,  Qvam Doctores extendunt, & ampliant:

my | Lice; pro deferente nulla prafumtio militet Umm. in proceff,
ws | Dy, 1, #.43 Nicol, #mprot, part. 1. cap.1o. n.7. Tabor ad ,
ue b e it de Furejur. 2b, 15, add. 4 fim. C. d. fideicom, :

o Qy2 tamenampliatio ita declarandaeft, ut deferens pecef
o | iy quidem non habeat prafumtiones aliqvas probase , ipfe ta- g5

Ad RCH
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16 CAP. I, DE JURAMENTO JUDICIALI DELATO, .
men (ufpicionibus inftruéus efle debet, ex qvibus probabllltel‘
credat, rem, de qva detert Juramentumn Judiciale, ita fe haberes
utdeferens in iudicio retulitsalias {1 nellas habeac fufpiciones;nun*
qvam,me judice, juramentum calumniz, {alvi confcientid,pra{tare
oterits Qvod Judex dctercmi,in_t;rmino ad jurandum prz-
gxo, probeinculcer, qvo, qvantum injudice eft, omne ayertatdt

= cAP. IL

. DE
JURAMENTO JUDICIAL[ DELA-
TO, LICET ALIZ PROBATIONES
HABERI POSSINT.

SUMMARIA.

Eeqvestiomagis videear du-  logouncur, s [

bia, L [eqidmo claré clectio aflori conced’
Negativa enim probatsr Ex0d 20| tur a0
. 4.C¢ reg, quoties alicui plura comp’:
n S| tuntremediator.ejus eft eleftiod
Ex jure Canon, #, 6.[e4.|Nec ulls lex adduci porefi; quelbt
&t Romano.’ n.8.| cafu delationem probibear. 2%
E¢ aliis varits rationibus.  g.feqq.\Turafaruraria adducuntur :3-/1'
Affrmativa v, probawur textibus Dif. adducityr €5 probatur.
Furés Romani, qus generaliter'Contrayiavero dilunntuy, 26.(¢41;

&t Mattbhs 5.

. * 7 Idimus Cap. s, Juramentum judiciale adverfario fuo defert! }
h pofle, licer quis nullas alias habeat probationes , qvibt¥

judici aflerti fui fidem facere poffit, fuccedit nunc alteru®,
= membrum cautelz, in pratat. ni18.allegare, an qvis, ¢!
juramentum judiciale deterre poffit,fi alias probationes in prom!!
habeat, qvibus intentionem fuam firmare poffit. Prior ‘qvzl!
inter Doctores fere vulgaris,& multum difpurata legitur, ut®
Dottoribus #.34. cap.1. allegatis, qvorum long¢ niajoradhuc 0%
merus allegaripoflet, facili negotio demonftrari poterit, hac ver

pofterior qveftio : anjuramentum deterripoflity i qvisalias prfl"'
: batio
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bats LICET ALLE PROBATIONES HABERI POSSINT. ~ 17
1ones paratas habear 5 ex protcﬁo& feparatim tractata,admo-
M raro confpicitur , cum tamen,me judices majori adhuc diffi-
Cultare [aborare'videaturs qvamilla, de gva Dodtores communiter
Atm controverfiz formant , de qva ¢ap. 1. dictum. Ereergo
Viam mih; eft >pofteriorem gqvoqve qvaftionem feparatim & fpe-
Caliter , breyiter tamen pertradtares.

Negativa autem opinio ex [acris arqve profanis feriptis, firmis
Probarionibus fulciri pofle viderur; (1) enim ex veteri teltamento
Pro €3 hirmanda adducipoffet Ex0d. 22. v, 10. 1L ib1: det Witd

Mweagetrichen/vaf nicmand fieher fo foll mans uneer thacn/auff cinen
0 bey dem Herren fommen laffen. Ergo fi teltesadfint, qvideves
ttate rei inceritus teftari poffint, juramentum dsferendam non
o argumento 4 contrario fenfu deduco, qvod in jure dicitur
OUtlimum /1. f deoffic. ef. cuimandat.

Imo (2.) innovo teltamento omne juramentum 5 qvod fine
Nece(fitate prgftatur, prohibitum legitur Marthe j-v.34 ibi: e
“"‘,ffage eud): Daf ihr alierding nient fymeren folt. Sivero adverfaris
Usjuxra do@riniChrifti,extracafum neceffitatis,jurare non potefl
ecadverfarius deferens,falva coicienrid,id deferre potefhqviaalias
Mfam daret deliGto,contra L, Nébil inserefi 15, ff adL.Cornel d.Sicar,

Nec (3.) jus Canonicum in diverfaabit s{ed eandem liqvido
“onfirmar fententiam cap, ficar 2. X.d. probat, ibi: tunc demumad
1 ameniuns recurrendum, cam alie legitime probetiones decffe nos
cuntyr, Imoineodem tektomnis contraria confverndorepro-

atur, Cujusratio (4) fatisevidens fuppeditatur in can, et C.22,
. ,ibi: e gui bominem provocar ad jur ationem & [oir esm falfum
&ffe juy arurum, vincie homigidam.,, Qvi vero alias probarion:s in
Promey habet, fcir alterum, cuijuramentumdetulit, pejeraturumy

tamen eidefertJuramentum,ergo homicidam vincit nnprobimr.e,

. Nec (5-) defunt textus JurisRomani.qvi huic faveantfenten-
tz: Tyror enim pupilli; tuncdemum jarisiurandum deferre po-
telt, falie probarsoncs defictame . Tutor pup Ui 35. pr. ff.4 jurerzr,
Simili modo in Lfin.§,10. C. 4, juri deizb, per modam conditionis

Uramenti delatio conceditur ¢ ff alie probationes defecerine,

(6) Hinccommune illud Dottorum affertam deduftum & g,
firmatum eft ; Probationem per jusjurandum efle probationem
‘ul’)ﬁdlaria[n Go[h‘ add /. /')M, § 10, lie, mx/n D, lbl H ny)'.f\{rﬂﬂ;{H!)L,J
“Bnjgm probatsonum (ubfidium s, Idem docent Zoef, 23 Décrer,
bt de Jureqnrs nu, 36s Philip. ad Deg, €lelt, Sax, 17, gbf: 3. num. 7.
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3 DE JURAMENTO jUDICIALI DELATO

10. Cothman 4. C0nﬁl S2..num. 3§, Carpz,‘mproc. Titotie Ares e nam, 28

1bs ; juyurandum in locum protagionss defictentis [uw:mlt. &
excell, Stryk,in inzrod, adprax cap, 10§ 8. ibis ubi adey fufficiens
Probatioyibs ceffat juraments delario, Martin, ad Ord, Fud. sax. Tit
18. § 3. zam. 4, Subfidiarium vero remedium locum non habes
qvemdiu datur remedium ordinatium £ Incaufe 16, ff. 4, Minors

I, Jmo (7 doliarguunt eum, qvi adverfario, qvem probationibus

14, nam 22.

convincere poflet , defert juramentum Bachov. 4d Treuzl, vol. ®
D 21.th, 9. fir.C. jura vero nunqvam faventdicipientibus, fed d¢
cepuis /. fidecip.endijo. ff- ad SCium Vellej, : ;

2, Verum qvid mulra ? fingamus (g) utrumqve litigannum
confentire, alterum in jurisjurandi delationem , alterum ver®
in aftualem praftationem juramentidelati,judex tamen,ex offici0y
Imuwinens perjurium cavere , & omni conatu impedire debets
adeoqve jusJurandum admiittere non debet , qvamduu alia datur

=, ¥ia veritatem indagandi. Ex qvo principio () in praxi rece®

2 ptum, qvod is, qvi jurare juflis eft, confcientiam fuam probatio®
nibus levare poflitCarpz. p.1 € 14. 4. 14. Brunn.«4/, 30,4 de jurepht
num.10. Suryck. in Inrod, ad praz, cap. 20, §.8.Struy. in Synt, J4s
CiviExerc. 17.¢h.33. Quianon turpiter facit, qvi religione ma
gis> qvam confcientia motus 5 juramentum declinat, /4 gve /#
conditone 8 ff. 4, condir, inflit, Licetdiflent. Perez. ad C. de rebacréd:

Eodemqve (10) nititur fundamento qvod is, quifem

derult jusjurandum, illud revocare poffit , fi probationes offe«

rat. arg:lu, C, d, reb. Cred. (5 jurejuy. Carpz, p. 1. C12. 4. 3. Pere?!
4d Cod, tir. d,reb.eredit. n 27, Imo licet adverfarius jurament
delationem acceptaverit, ex novis tamen probationibus fuperves
nientibus, juramentum adhuc revocare poteft,  Carpz. p.1. €. 1t
def. 4. num. 5. Struv., Exerc. 17.in S Fur, Cip. th 39, Dn. Przles in Syt

15, Jur. privaty num. 14- Idemqve obtinet, {i in continenti deterens:

probare velit , adverGrium pejeraturum efle, Mey, 2,2, Dec. 93, #

¢.Dn. Przfes d. L.n.35. ex ratione: qvod perjurio non fir dandd

x6,0¢calio , fed potius prafcindenda.  Accedit (1) qvod hic verfe
mur in cafu, in qvo peccatum meruendum, ergo illa, in dubios
cligenda cft fententia , qvz tutior eft , & omne perjurium exclu”
dic.  Hinc ftulte abuti litigantes juramento, docet doc(Ijmus
Oldendorp. Claf. A%, 1. A&k, g. prafl. 2 fol, mibi g, {i teftes aub
inftramenta habeant , & tamen malint deferre juramentum, hot*
Tendo certe exemplo, etenim non ut cibo, verum ficut condt‘i;
men
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LICET ALLE PROBATIONE HABERI POSSINT g
Mentis utr oportet jurisjurandi religionead neceffiratem. Idqves,

X parce repetit d» aél, g, indefeny. rei prima. ibi :parciffime eo uta-
™ir velut condsmente, Dicta(12.) confirmat Ordin. Prov. Meclenb 17

art.3.Tit,28. § &sfoll. ibi: o£8 foli einjavcy Kidger feuie Herion *°
dergefialsc anftelien/ dag ex dicfelbige dureh prdent idye Aége des Hied)a
N augtihren | und fich o wobl/als feinen Gegentbest mir Eydeelifun-

80 wnbelapen {affen moge. Qv verba aperte demonftrant, extra

Alum neceffitatis juramenta judicialia non effe deferenda.

.. Aliivero arbitrantur 5 pofle litigantem vel obfolos fomtus:8,
l“["s parcendos, adverfario jusjurandum deferre. Excell, Dn. Stryk,
"nmr.ad{imx,mp.x7.§9_ Percz. ad C. tit. d reb.crednzo, 1b1: Sed id

O2e facir proprer litis expeditionems, Velqyia citius moleltias litis
Uperare fataguntStryk in Imr.adprax._c.zo.g.x.Pcrez dl gcncm-lg.’
i€t enim leges facultatem deterendijusjurandum judiciale conce.
Unt L jusjurandum 34, § 6o & wic, ff, de Furejur. L Manifefe 38 ff,
40d, [ Generalier 12, pr.én fin, C. d. reb, cred. Imo indiftincte s

Feentia conceditur }itiganti , adverfario jusjurandum- inferendt

" 250 § 3, ibi: licentia concedenda eft ff. 4. probat.  Siverove-,
litas aliter haberi non poffit, non tam licentia, qvam ne-efis”"
"5 imponitur jusjurandum deferendi. Idem demontirat 4 #ars
Clus v, g1, ff. d. adl.rer. amor. 1bi- fivelst, magis jusyurandum dee

tres, ita ut cle@io fit penes eum, qvi rerum amotarum infti=
Wit ationem, an malit jusjurandum deferre , an alia rationes
Ntentionern fuam probares.  Similem textum reperio jn /£
¥vus 5. § ult. ibi: permittir Prator atlori arbitrium, urrum juves
Wrando id aecidere, ff, 4, noxal, altion. 1dqve ex generali regu-~,p°

A firmatur qvoties enim actori plura competunt remedta, toties
Teoulariter ei competit electio,qvomalitunt §. 5 7. Qved cum eo, qvi
™ 4lien, Qv regula ad probationis qvogs fpecics {pecifice exten=

ltur, Z, Tefium 3. §. 24 ibi : 705 ut1g; ad unam probationss ffecicm,
S%nizionem flaim allegari debere. ff.d. Teflsb.E contrario nulla lex 22,
Adduc; poterit, qvz delationem juramenti judicialis prohibeat,

Laliz adfint probation€s »fine fpecialilegeautem id qvod dege-
Rere permifforumeft,nemini adimi potelt 245 m]idrtl.y.f_df‘rozaz,

Confpirant cum, hac fententia, qvotqyot funt jura Statuta- 23,
Tia, qva actori mjungunt nece(litatem, Jusjurandum, ante litem
fonteftaram, deterends, {ic enim pulla qvaftio inftituitur, an des
erens (wam intentionem alia probare poflit ratione, cumde pro.
atione poft litem conteftatam demum gvaratar, In fpecie huc
' C 2 pertinet
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0 DE JURAMENTO JUDICIALI DELATO Lo
pertinet jus Saxon. Comp, ‘Elett. 1. p, 1, £ Ord. Jud, Sax. Titth

li 24,85, So ver Ridaer 1. Tale qvid etiam, jure Lubecenfi, fervé:

tur telte Mev, ad Jus Lubes. pare.s. tir, §, art.z. ». 1. feq. WD
diltinguit: unrer bie Klage auif den Eyd / und der Kioge auf DY
feide Bt actort a4 :izio eletio conceditur 5 eleétio vero forét
fruftranea, nifs ator probatione qvadam effet inftruétus,  Jun?
ge his Statut. Hambu: . are, I 1bi:  QBenn D":’
Kidaer gi anfange feine iteasDefeftiaungs fid ¥
c¢. -Ex diéis hiqver , - qvod poltertof

¢ fententia in praxi magis fic recepta, Mihi tamea diftin@10
placet: an deferens liqvido probare poffit, fuam intentionemes

qvo cafu, falvi conlcientid, Jusjurandum adverfario deferre né* |

qvit, ne ftudio animam aleerius occidere videatur. Cas, 5. Coab
gv.5. Nec judex falv2 confcientid Jusjurandum admicteres
vel approbare poteft, fi ligvidas fciar adelle probaciones, A4‘
de Mev. p. 7: Dec. 1g. ». 4, Hillig. ad Donel. L. 24, ¢, 20. Ut
D.circa fin. Martin, «d 0, 7.8, #i. 19, §. 1 . 38. i fin. ~ Cuftos
enii eft utriusqve Tabule Decalogi, adeoqve [ciens perjurivmd
nullum admittayoe cjusdem delicti qvedammodo reus far, Peress
4dC.rie.d, Furejur. v,19+sn fin. Qvi enim deliGum commiteendum
prohibere potclt & debe, ille fi non prohibeat, deliGum mandafle
cenfetur.arg. 4 Si fervus 2. pr.ff. d. nox, 48, Feltman.ad Lyfdg.
F.map.Mev. ad 5. Lub. pare. 4, ¢ir.§ are.6.n,i3.1bi¢ alleg,

a6, HacpolitireltriCtione,parumadverfatur,qvod pro contraria opi*

nionefupraadduximus. Nam (1)ad Exo4. c. 22. refpond unius pofitie
onem, non eflealteriusexclufionem, Ad Maszh. c.s 7.34.(2:) reponis
juramentum, qvod per ccelumsterram, vel aliam crea
i prohiberi,Ofiand, ad Gror. L.2. cap, 13, §.21. Gee
nerienim pex fubjectas heci lerogatursut regula elt JCrorume
€3 AR F.1n 6200, [ §- 2 i d, tritics vin, vel olew legar MNeb
(3:) Cap. 2 X. 4. probaz. nobis negorium facic ; qia agit de ca*
fu, fiisqvijurare debet, alia ratione probaverit id, de qvoju
randum erat, (4.) Concedimus juramentum deferri non pofles
fi-quis cerro fciat, adverfarium pejeraturum efless,  Textus au®
tem juris civilis (5) per modum ampliationisy non vero reftrictis
, onis ‘capiendos cfle cenfemus.  Eqvidem (&) probatio per jura*
menum, gvandoqve vocatur extraordinaria probatio qia per
€am adverfarius iple , & teftis & judex conftiruitur 4 fin,C 4 fi
deis, Interim diyerfofefpeciu, inter legitimos probandi modos
' yeferul

vuram preeftater, ibi
fpecies

N

refe
add
()
nyg
[
10r;
{cie;
(XN
dim,
Vo,
?}IQ
fi ce
Qva,
Me,
.
dub;
&l
Jory;

Yge,
Cﬂ’m'
s 4,
L Fu
ay 2

tip Pag
g
8atup
stl‘y('i
Y




itth
or va*
ubf
foes
foret
Jun®
(] hii4
p £l
1108
,&io
)
 ne*
Y
e
Ade
), Jits
(ftos
1%t
1%
fum
jatle

=>4

opi*
fitle
onls
reds
Gee
¢ 1
Nee
ca*
jus
29y
N
R
ras

LICET ALLZ PROBATIONES HABERT POSSINT £11

:gﬁertg_;-. L 5. 10, Cod.a, Tur. detsb, Loas. 5.3 [f- d.prosat. Nec
uctt Doctorss omnes de prafenti controverhia agunt. Object.

() in cap. 1o m, 47, fatisfattum eft,  Dubro (g} obviam procedi-;a,

Tug, diftinguendo: an judex certolciat, eum g1 jurare jufius efty

f.eitfatumm,ﬁc non permittat perjurium, .0 dubio vero me-
torg {peranda funt. Siverois, cui delatum juramentum (y.. con=
'cwmlam probationibus levare velit, omnino.audiencys elt 47gs
1% X. d.probar. , Dubium (10) vero non ferit thefin, qvia conce-
IMus; Juramentum non pofle admitti, ficerto confter deperjurio,
4¥od vero revocari poffit, non acceptatum, nonadverfatur no=
ﬁfﬁ? fememige. Oldendorpiiq_voqve fententiam (i1,) admittmus,
Certo confters qvodalter perjuriun fitadniflarus, alias oprima
NEE fperanda funt de chriftianis. Ipfa deniqve Ordin. Prov,
.n,’edenb. in cafu neceffitatis, & uqhtans admitlit juramenta, 4
: ergo nobisnon obftat. Sivero liqvida probatio ejus, qvodin
Ubium, vocarur , haberi poffit, ob [olos (umtus parcendos, non
e Jusjurandum adverfario deferendum, concedimus, qvia ma=
Brzatio animz adverfarii, qvam noftrz pecuniz habenda cft,

CAP. 115

DE JURAMENTO JUDICIALI DELATO, POST SUSCEs
PTAS PROBATIONES,
SUMMARIA,

PO/) [ufeepramprobationemyalii) juramento? 7% feq
L nonadmirtunt juraments dela- |dn pofi lap[am teymintng probatos
0% . & .| rium, Juramentum adbic de=
Conts 2rium probatuy, 3| ferri poffir? 17, feq,
% ante agvefiara publicata buic In appellarionss inflantia adbue

j’ummema locus 2~ 4. feqi| admictitnr  Juram, j#diciae
4'{ Pof publicats locus adbuc fir: les. 22

Romiflis farisfacturus, nancmihitra&andumreltar, anpoft
fufceptas probartiones, Juramentum judiciale achuac deferri

_ licear? Negativam probare videtur Chriftin, #6/,3, Dec, ;,:
.2, 1bi: wee ad delationem admitei poteft qviprobarecepir, Ydemfen'
Uit Pacian, 4. probae L.{. ¢, 70,n,4. Gontzal, Tellez. ade.2,X.d. probas,
g in fins Barbof. s Collg. Cod.adl, 1.C.d rcb. credis, n, 4. Vuls
§4tum enim juris axioma eft: viam qvam fumelelegifti, ambula,
wyck mintrod, adprax.capa. §.3. Cum eligendo probarionig
Vg, Jurijurando renunciafle videarur, ad jura renunciata veio
~ C3 noon
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22 DE JURAMENTO JUDICIAL! DELATO
nondatur regretlus 4, 29, C,d, padd. Aliiverd rectius docent: ol

3 fe abuno genere proband, ad aliud d;:fcendere probantem, & licet
qvis inceperit probare, nullo tamen jure eum prohiberi ad Jura
mentum recurrere, Mev- p.4.Dec-sim.4. Martin 4d 0. 7,84x, i
4, §ute 123, Quibusnoftrumqvoqve adjicimus calculum,per test
h3.S.2, fd. Tefiib, Cumverovaria hic occurrant dubia, diftinéte
fingula exponere animus eft,

Dubium autemprimumelt:  4n Jurameneum judiciale pre:
fandum fity fideferens tefes jam produxerit, quieciam examinatt
Sinty quoram camen depofitiones nondum publicate funr? AR, defen<
dity & infignis cautelz loco,commendat illuftr. Dn, Stryck:#
introdsad prax, cap.10.§.2 ut producens 5 {1 fuboltecerit, telteS
pro1pfo non depofuiffe, proteftetur contra arteftacoram publie
cationem, & deferar juramentum.,. Eandem fovent fententiam
Chriltin, 7ol.3, Dec.2.n. 7. Fachin. L. 1. Controv, eap, 22, Echant

§- fententiamverioremefle judicamus , quia exd.l. 7.5.2,f . Tef
patets qvod unus modus probandi electus, non excludar alium
Mev. p. 2. Dee, 98. num. 3, Eqvidem me non latet 5 & ThefTaufs
Decif, 93 & Hillig. 44 Don. L.24.¢,20. lit,E velle , juramentum
hoc cafu, deferri non poffe; nifi atteftara jam publicata fint, 0
fi reus juraverit, poftea perjurium ejus detegatur,  Verum hz€

G« ratio continere videtur allegationem propriz turpitudinis , cum®
is, cui delatum  jusjurandum verum, non falfum jurare de
bear. Qyod fi juraverit, ex teftium ditis perjurii convincinod
potelt 5 qvia 1n ejus prajudicium arteltata neqvidem publicart
poflunt, Chriltin,”, D,2.n,7, ubivaria hujus adducit prejudicias
qve exl 2, & Ll d jurejar. liqvido firmantur. :

7. Dubium (ecundum fuccedit: an publicatis aseefationibus, fi ligv¥
do appareary nibil probarum effe s jusjurandum adbuc defersi poﬂl!
Negativam tuetur Do, Stryck. i# introd, ad prax. cap, 10
2, 1bi: modo tamen in probatione, won defecerit | fic enine juramen’

8., tum amplius deferre non poffer, Qvam doétrinam ex Brunnest

repee Viefenb, g 17 defumfifle videtur 5 cum uterqve allegd
Zxl, ad ff. d Farej, n. 35, qvi tamen directo contrarium probatt
Cum Stryckio tamen & Brunnem: faciunt Gonzal, Tellez adeap?
X.d.probat n 4:in fin. Natta Confil, 35, Sctler, dy jurament, L4
cap-z+ n, 44,00 fin- & qvos adduxi b, cap, 3. num,1,  Contraria?

" vero fencentia uri receptior in praxi, ita & verior , qvam tuen*

tur Zoch ad ff, 4, .35 feq. & in Comm, ad Decrety ¢ss. d, Furejur. nAfe
Frantz¥’
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e POST SUSCEPTAS PROBATIONES o
iy d;f. tire d, Fureje nums. 10§ L;utcrb.v in Colleg, eod. 2it, § 03,
o 2 Syn.d. Furam. §, §1. 74 79. 55 fin, bfrauch Diff. 15. ¢h. 29
i 1o Controp. ¢4p.20. Struv, inSynt Jur. Cw Ex.17. th. 32
Iy Ussn Diceolog. Leb, 2. cap, 5 ».7. Donell Enucl,/ 24.¢4p.20,
D (5 ¢, thigve Hillig, Martin, 42 0,7, Sax, ¢, 187,123,
Fa lF;JIndamenrum affirmative fententiz (1) iterum ex A3 Siap0s -
adl efib, hrmat_ur > qvod una probatione non fuccedente alia
lucafferr poflit. Cut (z¢) jungimus/, 12 prein fin,C.d, Reb.cred.:
“re).ibiz Pelin ipfa definitivajententias exqvibus colligitur
gtvi:d)ux'amentqm judiciale omni tempore poflit deferri , & fic
a'jgem polt perattam probationem, (s.) Leges exprefle in cafu, {i. the
ill probationes dcﬁcxam 3 1u5)urandgn_1 adxm.trun_t yA Tutor pa-
4 35. o7, ff. d"]ure;._ Ne autem pupilli prmle_gl_um .obﬂcxas,
M? idem continetur inl. fin,§ 10,C. 4 Juredelib-1biz Si aliepro-
‘0%es defecerint, Non poflunt autem dici 2:feciffe , nifi ex
P“b,l'lcaris atteftationibus appareat, alias probationes non adefle,
Wibus adde /. Jn bones, C.d. reb cred, ibi, inopia probationum.s,
i‘:’"llcatis autem atzeltationibus vera ,demum adelt inopia proba- 12
“m 5-ergolocum habet juramenti delatio. Eqvidem non dif.
1_a‘t§0r, multos hunc textum de Juramento neceflario capere.s,
!0tamen nulla me movet, cur nondejuramento judiciali, ean-
¥ capere valeam.s,
Reftat, ut fpeciofa contrariz opinionis fundamenta excuti- i3,
agh Urgent autem (1) qvod poft publicationem atteftationum
Verfario jus qafitum fity atpote qvi nunc videt nihil proba-
T“m efle, hinc Jura ulteriorem probationem rejiciunt, Clem, 1. 4,
vf(h[z. Nov- 90 ¢: 4 Refp. modus probandi per teftes exfpirar, non I4s
‘erg per inftrumenta y per textum clarum & perfpicuum in rap,
“m dijeius 9 X.d. fid inflrum ibi: gved utrague pars potefl sns
Yumentum , etiam pofl publicationem atrefizrionum, usqve ad defis
Dtive fewtentie calcutum exbiberes.  Nec modus probandi pex
Nramentum amittitur 4. /e 12.pr. G, d.reb, eredst, Urgent (2,)150
‘Stguisi, C.d.rebycred. Ejurej.  Verum hac lex agit deca-
\bqvo juramentum femel delatum exprefle revocatum eft,  Qvi
A noftro difcrepat, in revocatione enim , fulpectam accufat fidem
¥lus 5 qvi jurare debebar, dum aperte profitetur fe cjus religio-
Dl ftare nolie, ideo ad jura rennrciata non datur recurfus, nec
Jur toties varianti favent 4 37, § 1 fs 4. adope.  Semel autem.s
Yatiationem tolerant, uti ex hac 4 1, probatur, qvi textus, cono-
MINes
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24  DE JURAM, JUD. DELAT. pOST SUSC. PROB.
mine,3 multis pro affirmativa tenda adduéirur, Magis mihi )
“obftare videtur teX us ¢, S fervus zz, § ule. f, d. Nox. aél, U ok
Prator permittic arbitrium Jusjurandum deferendis vel probantl
Verum i , fufceptd probatione , nihil probatum , caufz amiffio”
nem decernit, Qvi textustamen 4 paucis, inhac qvzitione con’
fideratus fuit. Regero autem textam loqvi de cafu, fi poﬁ: defi¢te
entes probationes , Jusjurandum non fic delacum, cuius cautel@
negle@us, caufe amiffionem meruit, .
7 Affinis provime prazcedenti , feqvens eft qveftio
An pofi lapfum, cermmum probatorium , sdbuc locus fie 7,,,;’;4

éurandi delarioni? Negativam commendant Reyher iz Thefasr |

voee Juramentumsy in adcit. n- 15, ubi allegat confentientes Sur%
Marfi]. Modeft. Piftor. & Moller- Eidem favent {fententiz Fabére
inCod, L. 4, T, 1, Def.23. & 28- Botr, Dec g5, num. g- & 5. Setfels
88, d.Juram. L 40 c:a m, 445 infin- per terminum enim probatoriuf®
elapfum 5 excluditur qvis ab omni probatione ; ab omni ver®
probatione exclufus , nec Jusiurandum judiciale deferre potcﬁ '
uti opinantur Pacian, 4. probai L.1, cap. 70, wum. 4. Hillig ##
Don, L. 24, cap. 1§./it. F, in fin. Juramentum.vero eft fortist
* maatq; efficaciflima probatio, Fabersd. £ qvihoc argument-poti®*
19. mum urget.Brunnem, vero @ prociap. 23 num. g, item 44 . iz
C. d. reb, ered, mym. 15. adeo tavorabilem judicat delationem
Jurisiurandi Judicialis, ut poft lapfum terminum probatorjum
voqve deferri adhuc poffit, = Eidem adftipulacur Frantzks
ad ff ¢, d. Furejurand. numer, 109. & fic iudicarums
20-fuiffe refert Ber, Dee.gs. ». #lz, Cai noftrum qvog; calculum ad?
jicimus, qvia Jurisiurands Judicialis delatio, fpecies eft probation!$
privilegiata, cunleges}indulgent, qvod inipfafententia definiriva
adhuclocum habeac £, Generalirer 12, pr. infin; C- & R. C. & Furt]*
vod agnofcunt Berlich: o, 1, Concl: 20s 5. 4. ibigs alleg. Nebel®
vih Dec.ja. ubi praj. facult: Giefl: allegar Carpz: po1, € 122 4. 170l
2 Ergo poft terminum qvoqve probatoritim , imo poft conclufio”
nem incaufa, Juramenri delatio adhuc admitritur , tefte Setfer, @
Turam: L 4,¢,5.7.27. bt etiam pofd conclufionem s canli 5 oublt”
esta proceffe ubi plures adducir.  Ad Conrraria, in conflichu'ré’
22, fpondeho, Ieterim commendo cautelamyyt exclufus 4 proband®
appellery fic enimfacilius adhue Juramenti Judicialis delatione®
obtinebit, Mev. g 2 Dec.gf, Pygq. Decy 1m. wlts Stryke v intr0%

#d praxinien, § 1 Martin 4492, 7.9.72.18, §. 1 maz1. Quis

busy peractis Deo gratiis, diflertationt huic :mpono
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