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PREFAMEN.

=|ligentiffime lingvam continere
fuam , ne qvisqvam ed lzdatur,ma-
xima: eft virtutis , Cujus tanto mae
jor laus , qvanto freqventior qyoti=
die occurrit peccandi occafio 5 ut
autor epiftole Facobi ¢.3.98, judi-
cet: nullum hominum domare
poffe lingvam , in cujus manu
mors & vita pofita eft. Prov, ¢ 13,
.2l Is vero qui pauca & probe
confiderata logvitur , facilius lingvam ab aliorum temperabit
injuria,, qvam homo, qvi de qvovis qvavis reterre & ju.
dicare folet. Non minorem tamen difficultatem reperiri in
moderando calamo, qvam lingvijudico, nifi qvod illa, qvz
{cribuntur, majori cum deliberatione chartz committi fole-
ant, fecus atqveilla, qva volubili haud raro effutiuntur
lingvd. Exadverfo vero illa qva dicuntur, non ubigve tan-
ti atentione tantoqve examinantur judicio , qvam ilia
qvz literarum committuntur monumentis, vox enim diéta
faailé tranfic , litera feripta veré manet. Qvicungve erge
calamum & cremam fuam cuftodit , is cuftodit animam
fuam ab anguﬂus arg.proverby et v.23.  Nec tamen calamo
carere poflumus, cum illa, qve olim pofteritati vel Judici
innotelcere debent , propter humanz vitz brevitatem ac
memoriz imbecillitatem , literis exfcribenda fint. Cujus
dcripture exaratio qvandpqvc civilitatis ac humanitaris
eft, fi qvis cum honoratiore negotium gerat, illumqve
overd feribendi levare velit , qvandeqve etiam neceffitatis
e, {i nobis negotium fit cum homine literarnm igparo.
Omni tamen tempore, non ﬁpe_pericu‘.o eft inftrumentum
concipere ac confignare, quia m:ubio contra fcribcnttcm
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facienda eft interpretatio, filis oriatur, qvid verba inftrumenti
importent.  Hinc Excellent. JCtus Samuel Stryck : 7z peru-
tili tractatu de Cawtel: contyact.Sect. I, Cap.ge §. uls,
hortatur i Ne quis operam confiribendi contyatum
facile in fe recipiat 5 et enim hac civilitas walde
nociva , [i alter contrahentinm ad conficiendym con-
tractum [e offerat,  Qvem locum cumuno alterove exem-
plo illuftrandum qvererem , obiervavi s de hac materia
ex profeflo hactenus nullum editum effe traGtarum , nul=
lamqve reperire mihi licuit difputationem , qve mates
riam hanc faus utilem ac qvotidianam - fpeciali ac fingulari
opera illuftraffer,  Qvod cum Excellentiffimo Dn, Prafidi
Preceptori meo fummopere colendo, indicarem , autor
mini fuic 5 ut in hac materia vires periclitarer meas,
Difto audiens paucas has confcripfi paginas , ita ut eap. 7.
oftenderem periculofum efle inftrumentum. fcribere in
altu inter vivos , eap. 2+ periculofum efle inftrumens
tum fcribere ina&u ultime voluntatis 5 wkimo vero capite
monftrarem maxime periculofum efle in qvibusdam delicis
confcribere infirumenta, A DEO verd omnis boni Autore
inittum  facio , cundemq_vc pro benigna affitentia , qva
decst dovotione, ardentiflimis invoco precibus.

CAPUT L

probans

PERICULOSUM ESSE INSTRUMENTUM
SCRIBERE IN ACTU INTER VIVOS,

SUMMARIA,

Ngreffus n. 1. ' quomeds differat obfcurum ¢

periculofum effe literiscon-|  ambiguum 1. 3,
tractum firibere n, 2,\guid hic denotet Legem n.4.
Lex
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Lex 39, [ de pads canonifata
fE 258
Hinc major ¢j# authorit
#e O:

Licet aler inftrstmentun [#b
[eripferit , tamen contra
[ertbentem fit interpretatic
% 7. /q9.

objicituriverba dubia 4 profe-
rente cffeexplicanda n.1s g
& refolvitsr  2.37./49s
Laggfde paits non eff abro:

giatds #.20.

ST : e
etians in publicss Pacificatio.

nibss obtinet 7o 21

Porentiores  tamen Contid.
rigm [ervant iz.zz.ﬂ]'/].
Noftre legisufisseft in priva-
tis 24.
An advocatus pro certo ho
norario.defenfionens casfe
])ramittcm,[nro codems fala
vio caufam defendere te
neatwr in [ecknda inflan:
tia »asfqg.

Si [eripthra defideretar JUv
ollengichung / a» pro
[ubflania defideretsir 2
7.30. 44

Facultas difponendl sutelligs
piey VIVos UA%

tuy tan i
’ /. 321 / > -
in wlpima voluntate 7y 33

) &

Regula noffra limitatur , ff
verifimilitudo fit profcris
bente 7.34.(7.

Donatsm [ub conditione [
filins natusdonatswm gueg;
[ filia nata,  #.36.[qs

Nifi filins ex alio marito [t
natus 738

Caroli ¥ti verba dubia ad-
ducuntur 739/

Limsitaruy-fecundo: nifi veroa

communiteralinmhabeant

intelleétam 7. 4%

Wuffratur exemplo domus li-
berevendite 74 43 (99,

Limitaturtertio s Siquisver-
bis dubiis probare vilt n.47

Limitatur quarto; Siverbain
alicujus favorem [unt ad-

Jjecta 7. 49.

Limitatur quinto;, quodin obs

[euris mipimum_fequen-

dum 72, §0.
Et [extos Siex gincamflantis ™
de mente conflet 7510

Lin‘;;zz:{w' feptinmo s & g ;’i)‘ pa-
&o fibi referyaverit inter-
Prfmtiamm #.f2q

Ex. dictis deciditsir cafuside 1
0. 2. 8imips defideraiis #.:53

f49-
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duxi: periculofum effe confcri-
bere contraétum, hujus i hoc
| capite excutiam rationem,cons
traria refolvam, ejuscj exempla
AL 4 adducam fubjecis limitationi-
&=y bus. Periculofumefle contrae
&um literis confignare probae
turex L. Veteribus 39, If, de pacivs,
ubi regulz loco traditur : qvod verba obfcura vel am-
bigua nocere debant illi, in cujus poteftate fuit, legem
apertiusconfcribere. Qvivero confignatcontraum,
verbaambigua apertius confcribere potuit, ergo cona
tra hunc facienda interpretatio.

Inqvirere autem, hac vice, non lubet in differentiam
obfcuri Grambigui,qvavulgoineo ponunts qvod obfcu-
rumf{it,qvod varium admittit fenfurm, ambiguum vero
qvod duplicem habet fignificatum Gorh.in not.ad d.39.
adeoqg omneambiguum eft obicurum, fed non contra
WifJ.adL.114./fideR, 7. .1, mihienim bzc verba funt fy-
nonymaidemgs denotant,qvod hunc vel aliumadmit-
tit fenfum, Feltman, ad L, 39. ff. depact, n.1. Nec multis
ditputabo, qvomodo privati legem dicere poffint, i
quidem frequensin jure , quod pa&um & conventio
vocetur Lex contraétus L., .. ibi: hac lege ¢ §,12.ibi:
prepofitio certam Legemdat contrabentibus [, de exercits
«¢7, eodem ergofenfu iz 4. L.39. dicitur, quod ambigua
nocere debeantilli , qui legem apertius confcribere
potuit,
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Id verenoto: Zegem hancsg. jf. de padl. canonifa-
tam feu incorpus juris Canonicitranfcriptam efle, i-
qvidem inCep.s7.de R. J.in 6tolegitur eadem conceptis
verbiss Contra exm  qui legemdicere poruis apertius,ef?
interpretatio facienda, EX tam {vavi concordia utri-
usqve juris majorem regula noftrz firmitatem colli-
go: quodin dubio femper contra fcribentem contrar
&um tacienda fit interpretatio.  Hic enim apertius
verba {cribere poterat, qvoddum noafecit, ipfe in cul-
pa eft , culpa vero cuig fua,nonadverfario nocere de-
bet L, i55.pr. f. deR. 7. '

Nec diverfum ftatuo, licet alter cim qve con-
tra&tum, verba concepta contra@us vel legerit atcj.
approbaverit, vel etiam fua fubfcriptione confirma-
verit, quiaLex non diftinguit , ergonec noftrum eft
diftingvere, Nec eft qvod objicias (1.) enm quilub-
feribit inftrumentum in effe@u haberi proeo, quiin-
firumentum confcripfit, pr. 7/, de emt vendit,ibi: vel
mans propria,vel acontrahentibus (whferipta, (r.)Aqvas
lern adeffe culpam in eo,qui obfcuré fcribit, & ineo,
quiobfcura fubfcribit, poteratenim fubfcribens, ante..
qvam fubftriberet , monere alterum contrahentium,

SCRIBERE IN ACTU INTER VIVOS. §

S

6,

8.

Q.

utambigua & obfcura clarius exprimat, omneg; tollat yo,

dubium, qvod fineglexerit,in parieft culpa cum eo,
qui contradtus inftrumentum concepit,extra dubium
vero pofitum , quod inpari culpa, neutri adverfus al:
terum concedatur aio, vel prajudicium, fed culpa
cum culpa compenfatur LJrem Melawi.pr, f.adL. Aguil.

L, Viro . fff folut.matrim. Refpondeo enim majorem i,

culpam in eo efle, qvi inftrumentum concepit, qvi’
A3 verba
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é CAP, 1.PROBANS PERICUL, ESSE INSTRUM:
verba clarius fcribere debebat, iseoim quialiquid le.
git, non ¢ facile fingula confiderare atq; perpendere
poteft verba, atgj ille,qvi inftrumentum concepit,

Qvoties vero unus damnum pati debet ex illis,
gvorum uterg in culpa eft , toties damnum patitur
is ,qvi in majori eft culpa 47g. L.fi ex plages 52, §.1,
in fin. ffad “L. Aquil,

Diéta declarabo alio exemplo § verba ftipula-
tionis dubia funt, qvearitur contra qvem fint inter-
pretanda § Uterq in culpa eft,tam ftipulansqvam
Promiflor; ille, qvod non clarius vel interrogaverit,
vel promiteentem ad claram refponfionem adegerit,
hic vero in culpd qvod non clarins mentem declaras
verit, qvatenus obligatus efle veli ;

Nihilominus verba dubia contra ftipulantem in-
terpretantur. L. fipulatio 38, §«i8yfade 7,064 - Sic in
noftro cafu, licet & concipienti inftrumentum & fub.
fcribenti aliqva imputari poffit culpa , nihilominus
verba contra fcribentem interpretanda, qvi inmajori
eft culpa, qvamille, qvi contraduin tantum {ub-
{cripfit. :
Alind non leve dubium contra textum Z, noftee
39./7- de paét. moveripotelt : qvod ftil. verba dubiaab
eofint interpretanda, qvi verbapraotulit, Sic fenten-
tia dubiaab eo interpretanda, qvi eamtulit #rg, L. 44,
[fode Re jud, Cum exgo dubinm oriretur: an Judex fen-
tentiama facultate Juridica ejus nomine conceptamn.,
interpretari poffit , in Tribunali Wismarienfi d* 27,
Sept. 1653. decretum: a&taad facultatem remittenda
effe , utipfaverbadubiainterpretaretur;tefte Mey.

part.
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SCRIBERE IN ACTU INTER VIVOS. 7

Part., D.1so. qvarndecifionem approbat excell.S#7yck. 164 -

in introduct. ad praxin c23. §a. ¢ in Uf. Mods f. tit. de
orig, Jur:§.7. qvia gvisqve verborum f{uorum opti-
museft interpres, Mew, d.Decifs .4 Sic Prm;xpzC eft
interpretari verba dubia & ambigua dati privilegii Z
i zfin ffo d R, 7. A&or quodj quidubia verba libelio
inferuit facultatern habet illa interpretandi Z.s4. 7. 4.
Fud, quidni ergo feribens inftrumentum habeat faculs
tatein, verba dubia, qua ipfefcripfit ,: interpretandit
Repono enimin contractibus rem aliter fe |
atq; incafibusenarratis,extra contra@um, & quoties
quis jus conftituit, vel alia quadam logvitur, vel {cri-
bit, toties loquenti & fcribenti concedirur facultas
dicta vel {cripta{ua interpretandi, quo etiam libelli
interpretatio {pectat, propter L,d6. d. Fudic. In con:
tra@ibus vero L. Feseribus 39. ff: d. Pact.locum fibivin-
dicat, quia contra&us dependent a duorum.confenfh,
ergo unus verba in fui favorem interpretari nequit.
Brunnem. «dd.L. 66.de j’m/.i/, 3 jndicia vero dantur in
invitosyque ratio diverfitatis a Paulo fuppeditatur in
L.§3.8a [f.dV.0bL. Breviterink. 9. de pait, continetur
regula; Jerbadubiacontraenm interpretanda , gui aper-
tiss legems contrabius [Cribere poterat, hoc eft contra
concipientem,JuxtaStryck. in Cans.Cont, fect.1.0.4 § 16.
inlegibus vero 2 15. &*16. adduétis, continentar cafus
feparati, vel exceptiones, vid. plurib. Manticam 4. 7%-
cityer ambig. conod 2 Tit. 442.99. }/.ﬁ.

Nunc cogit
padl.inter veteres & abrogatas fitreferenda,an vero in
viridi adhuc fit obfervantia$ privs approbat Gres-
weg.

1d

7

e

8

andum mihi an L Veteribusyy. fideno




3 CAP: I, PROBANS PERCUL, ESSE INSTRUM,
weg adbhanc L. 39, qa eftfacilitate in Legum defvetus
dine afferenda, etiam hunc notabilem textum hodie
non obfervandum efle, vult.  Alii vero celeberrimi
Germaniz JCti, tum mortui, tum adhuc vivi Legernes
hanc 39 tanqvam valentem, & in viridi obfervantia_,
exiftentern adducunt,  Stryck. fupra jam adduxi, cui
jungo Brunncm. add. L,39.n. #lty Feltmann. ad eanden
L.39.7.9. quiex profe(fo contra Autumnum & Gremweg,
legis hujus ufumdefendunt. Eandem Legem adduxit
Mev.P.3.0.80. % 4. Wiflenb.ad . 7ol. 1, Difp. X7, th, 40.
arbof. iz axiom. lib.1g, c. 8. 4x. 33. ubi plures adducit,
qvos huctranfcribere opere pretinumnon exiftimo.
P Imo ad publica negotia & pacificationes initas
hanc Legem trahit Celeberr, Gror. da F Bs & Pac,
libi 3. ¢4 20, §.26, ubicontra eum qvi Pacis con-
ditiones dedit, verba dubia interpretanda dicit, qvia
»2 hicaperrtius logvi potuit, Verum enim vero fi mo-
res {ecnli proxime elapfi confulemus, conqveri necefe
fum habemus: Regem Galliz aliosqve potentiores 5
fatis certa & ligvida, fub fpecie tantumambigui, nihie
2 lominus in fuam traxiffe utilitatem, hinc fedulo hor-
tor omnes ,qvOtqvot negotium curn potentiore per-
agunt , ut pa&a literis confignata, ante ratihabitatios
nem & confummationem pluribus committantjure_,
non peritis, fed prudentibus, qvi ufit rerumedodi,
ex qibus verbis novalitigandi anfa capi poffit, utre_,
integra planam petant declarationem, ne vulnerasi
jam caufa remedia qvarere neceffum habeant.
In privatis negotiis innumerahujus Legis utili-
24 tatemconfirmantiaadducere poflem exempla, cum.,
VEro
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SCRIBERE;” IN ACTU INTER VIVOS.
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vero, hac vice, brevitas mihi amica fit, vel bina ad-
ducam , & qvidem ¢alia, qvz ab aliisDo&oribus ad
noftramLegemadduéta non effe,videam,
Finge Advocatum’ cum cliente fuo pa&umini

1ffe:qved pro.certo honorario caufam defendere debe.
at,dorecfucris decifa, fententid latd, provocatur, quari-
tur ¢ an pro eodem falerio, in fecundainftantia, Ad.

vocatus, porro caulam defendere teneatur , an'vero
novum petere poffit falarium. Advocato novam ad-
judicant falarium Carpe. Pars;1.C.1. D, 24, Umm.inproc,
Difp. 2.7, 448 qvos hiallegant pescap. 14 7

ratibi:licé

X.de procu-
v appellatiorem profequinon teneretur invitus.

Clientifavent Schwend, 2d Ebholt tir. dp procurat, §.1.
ad verba:'de jure figvidem,Excell, Dn. Prafes in Sy
Jur. Priv, tit, de. Procurat,n. 42, Donell, enucl, lib. 1856
16, s G.qvilefundantin L 3.§.0.0% mandat Loz, C.de
Protsirat L .8, fin. ff. ad SC. Turpil. Aliidiftingunt,an
exprefse verbadirea fintad inftantiam, & novum
honorarium in fecunda debetur Mev,Part, 4.D.249 7.1
idemqve fi exprefsé di®um : usqve dum una defini.
tiva fententiafit lata Muller. iz prax for-March. Ref s 4..
2122.8i verode tota caufadetendenda, procerto fala-
rio di&d,vel feriptum;tunc etiam proeodem falario,in
tecundainflantia Advocati munus praftare tenetur, fis

nita
inftantia nondii eft decifa. Mev,d.D.249 » 1.qve fenten-

bif dic Sache ginplich

tiadubio’ caret, fi feriptum::

qvippecaufa dici non poteft qvadin in una aliqva

wirh jum@&nde fepn.

ambigue fcripturm fit:

w1

B

daby

e d

tuls

beslet fenn.

Verum quid i generaliter &

1,
Egoad L, Pereyi

Pact; recurrerem dicendo:Si Advocatys contralum.,
' B

Donec cazfa [it a’g‘(',:?/,}, [ifj fie %

bits3p - de

inno-

25

26

28




fo CAPLPROBANS PERICUL, ESSE INSTRUM:

innominatum, de caafa pro certohonorario defen:
denda, concepit, tontra hunc facienda eft interpres
tatio, qvia ut Jurisperitus verba clarius eXprimes:

‘ re & conftribere poterat, - Sicliens contra@um con.
fignaverit, pro advocato terrem fententiam, qvia
chiens apertins {cribere debebat, ;

50! Quz hadtenus interrecentiorés qvosdamCeleber-
rimos Do&tores occafione Lv17.C defids Inflr. difpu-
tita funt,de voluntate in {criptis contrahendi, notiora
funt,qvaut d meprolixa oratione repetantur, finge in
padtis dotalib?,vel in inftrum&to emptionis,pofitaefle

f verbas & foll dicfe Eheftifftung oder KRauff-Contra@®
dureh bepderfeits Untericrifft vollengoge werdé. Ver-

51 bavolenjogé werden ambigua funt, latine enim effer-
ri poffunt: co/immari,reddi qvoqve poffent per per-
fer, fi primum _{enfum admittas , feriptura non erit
de fubftantia, fedprobata conventione per teftes, pa
&Gumvel contra&ts firmus erit, licet {criptura juxea
prafcriptum L. 17. C. de fid, Inftram, non fitutriusqve
manibus fubfcripta, qvia confiummatio nihil detrahit
perte&ioni contra&us §. 1, 7n/f, de oblig. ex conf; Sive-

32 1o vox vollengiehen denotet perficere; fine {criptura
perfectione, nec padtum nec contradus perfe@us erit,
¥go falvis aliorum authoritatibus recurrerem ad
L. Veteribussg, ff. de pact, & concluderem: Contra eum,
gviinfirumentum concepit , verba hzc dubia effe,
interpretanda , iraut eo fubfcribente, alter qvi none
dumfubleripfic, obligatus non fit, in fcribentis enim
poteftate fuit, legem apertius conicribere. 4. Z, 39,
Quid erudite defimili cafus feriplerit & erudito or-
bi communicaverit nobilifimus JCtus Theodofius

Sopfe
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SCRIBERE IN ACTU INTER VIVOS. h
S didpfet/inperusilisract.dessat,viduit mut |P.1. g leges
repotes & n.15 454, ad 1. 120, Alia {olennis controverfia
cencfi millia coronatorii importans ex eadem hac Lege,
39. de paéd. in{uprema Galliarum curia decifa, ~ Spon-
fus fcil. Sponfz luz centum millia donaverat, ealege,
ut fi improlis decederet , reverterentur ad haredes
donatoris, nifi de iis {ponfa difpofuiffet, Hzcin uli-
ma voluntate de di®a fumma difpofuit, & die ult. jun.
1614. Judicatum contra hzredes fponfi ,qui apertius le-
gem donationi feribere potuiffet, i difpofitionem tans
tum inter vivos reftringere voluiflet, tefte Moraac,ad
d. Ly 39: & €X eoFelsmann. dy l; n. 12

Superfunt regulz. noftrz limitationes, quarum 33

primafit; Nifi verofimilefit, {cribentemaliud fenfiffe,
tuncenim- pro {cribente vel loquente verba capipof-
funt. Inobfcurs enim infpici foler, qvod veri fimilie
useft. Ling. f.de R, 9, queregulaiterum Jure Cano«

33,

nico approbata eft Cap. 45. de R. 7.in 6t0. = Etverifi- 3¢,

militudo prius attendenda qvam noftra Zex Zereribus
39.d. pacf. utiad hancLegem notat. Bruznn, .6, & idem
Brunnem.inprelect.ad Cap. 45. de R, F.ir 610 . 6. ibis
amplua.. Etiamfi verbapro proferente fint intelligenda , ut
adeo limitanda L Veterious 39. . de pact. ;
Fingeergo [ponfum fuz fpenfie in padis dotalis
bus, manu fponfi confcriptis, decem millia thalero-
1um donaffe, fi filium fufceperit.  Uxorfa&apeperit
filiam,poftea moritur maritus, quaritur an uxor,de-
cem millia petere poffit, ratio dubitandi, quod non
filius, fed filiafit hata.  Verofimile tamen fcriben-
temetiarn filiam fub filio comprehendere voluifle, a-
lias apertius legem donationi {cribere debuiffet , fub
B mafcy-

36




58

39.

in CAP.I.PROBANS PERICUL; ESSE SCRIBERE
mafcuiino enim fexu comprehenditor femininus, f&d
nou contra. Lgs.pr, ffdeleg.a, - Verum quidfi mulier
hec poft mortem maritisex alio viro liberos fufceperit§
An donatuma priori marito peterepoteft , qviacon-
ditionem implevit 2 Relp. Verofimilius efle priorem
marituim intellexiffes  Si fponfa ex fe filium fufce-
piffet arg. L. cum ¥ir 25 jff- de Cond, ¢ demonfty, ibis #e-
rifimile non et de his liberis fenfijféyqvia relictum in ca-
fuliberorum exiftentivm yintetligitnr de liberis com-
munibus ex{e. Goth, ad4. £, 25 iz mibi 4, Brunnem.
add.L, 25,

SicCarolus V. Legato Regis FrancifciDucatm
Mediolanenfern petenti refpondiffe fertur s <Kt pror{us
idem mihi placet, qvod Fratri meoRegiGalliarum.,
Id qvod legatus prapropereDomine fuo re{cripfit,ve-
lue re obtenta PuffendorfE: 4 FeNe. & Gent Lib.s. §i5.in
finycumtamenCarol. V. intelligeret, feeundem Dy-

O 'catum fibi perere s  Verum nifi éxeufationema ve.

41,

42

rifimilitudine peras, talisambigualocutio defendi non
poteft, ita enim loqvendum & fcribendum, ugver-
ba communiter intelligi poffint, Sivero confideres
Principem acqvirendi cupiditate flagrantem, juxta ils
lud: plus witra ! non facile tam confiderabilem Duca-
tum alii conceffurum effe, prudens-Legatus facile
jocum & illufionem fuboltacere pocuiffet: Simili mo-
doablegatus cujusdam: civitatisillu‘s ,.cam refpon,
fionemy: vem fisam in-portx. ¢ffé, imterpretaretur guod
petitofuo fatisfieri debeat; cumtamen loquens poftea
feexcufaverit : {éverba propriéintellexiffe, jvodcon-
troverfia. petentis fuerit de porvs, nai }
Diéte limitationi, -fecunda qvam proxima efl,
Atten-
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INSTRUM, IN ACTU INTER VIVOS. n
Attendendum efle, guod pleramd, fieri foler.  Hing iis- -
dem contineturregulisZs11g. d, R. 7.¢5 cap. 45. de . 7
in 6to, qve limitatiomultis illafirari pofletexemphs,
nifi propofito prolixitascontraria effet.  Unum addu-
co ex Do&oribus, quiad L, noftram 3. 4. pact, com.,
mentatifunt:  Civitas quedam vendit domum quit 43
und feey obue einige BVefchtverden / qvafitum anhac
verba importarent futuram immunitatem 2 muneri-
bus realibus 2 finge Procuratorem Civitatis ejusve ad-
miniftratorem contra&us formulam confcripfifle, an
ex Leweteribus 39, depaitis refpondendum, contra civi-
tatem interpretationem effe faciendam , qvia apertius
legem contractus feribere potuiffecr§  Non tamenfic 44
decifum @ Mevio P.3. Dec, 180, & Branem. 24 d I. 39.4e
Paét.n.5, 1dq; re@e, quia regulariter fundus fine cenfu
& reliquis vendineqvit per #12.Cod. fine cenfuvel religu,

fund.comp. now pof]. & qiahzc verbaex more recepto
nungvam denotant onera futura, a Republ, impofi-
ta,fed tantumaliaonera tam praterita qvam przfen-

tia extraordinaria, v. g. qvodliberafit 4 pignore,redis
tu, cen{u &canonealiis praftando, verba ergo capien:

dafuntfeniueo, qvofolent capi. Manric, de Tacir. ¢

ambig convent lib.1.1it 4. #1032 [79. Verumfi Civitas 45
libera prazdiam ha&enus liberum fub di&is verbis
vendat, alind dicendum videtur juxta Befold. in 75,

mef. lity B.#. 40. & Feltman, adL.39. de Pat. .16, Jvia
immunitas ab omnibusoneribus fundogvaf coharet,

& fic in dubio ad qvemcunqve tranfit poflefiorem.,
Nifi iterum dixeris ; rem olim tributis obnoxiam., 46
fuiffe, qvamdiu vero immediate in dominio fuit to-
tius civitatis vel Reipubl, nihil {olutum fuiffe, ne civi-

3z tas




14 CAP.L PROBANS PERICUL. ESSE INSTRUM.
tas a fe ipfa pecuniam expetiifle videretur, hoc enim
cafu onera realia, alias confveta revivifeere, fi res pri-
vato vendatur, idg ex more regionis, dixerim_..

47 Tertia limitatio nofirz regulzfit: qvod verba

* dubia contraeum , quiverbis dubiis qvid probare in-
tendit, interpretandafint. Probatur arg. L, fruoras
biliores vei guam adtoris funt pariesizg. de R, F.aloris
veroregulariter eftprobare £, 2. 7 de probar. obfcura
enim probatio,ineffe@unon eft prebatio, qvia verba
curn effe@ucapiendafunt L. s, § 2, 7 e quis e qui

g "7jus vocat, viexim, quam limitationem facile admit-

48 to, fi fcribens contratum verba dubia profeadducere

velit, propria enimipfi obftat culpa, gvod non apers

tiuslegem feripferit,  Si vero adverfarius, qui ver.

ba contra@us non concepit , verba dubia contra {erie

bentem adducar, utiq; aliqvid juxta Z. z9. d- PACE, b

L. 1. /f de contrab, emt. operantur, qvia intérpretatio fie
contra {cribenten ..

49 Majoris momenti videtur qvarta limitatio qvod
verba dubia contraeum interpretari debeant, in cujus
favorem funtadje@a, fundaturia L. &33. . decons
irab. emt. in quibus interpretatio fit contra venditos
remin L3q. pr, ff. d, contrah.ems. interpreratia fit cons
tra emtorem, fimilimodointerpretatio fit contra fti-
pulantem, L3, §. 18.¢ L 2. Jf+ 4. V. 0bl. Quiain ejus
favorem fic Ripulatio,

o St Qva non multum aliena eft qvinta limitatio:
qvod i abfeuris id, quodminimum, Jequendsm fis. prob,
L.9. &34, d R, . & cap. j0.de R, Fe in dto. Cui

§1, fextamjungo:qvod ex circumftant iisde mente & vo-
luntate contrahentium judicandai fit Z. 34 [fideR. 7,

- L.07.
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SCRIBERE IN ACTU INTER VIVOS if
L.67 . eod qva £i haberi poflit non adeo firi@e inhz.
rendum eft verbis. Z, 219 Jde? . Sign- c.8.X, eocq

Alian limitationem noftre reguiz affertexcell Stryk
in {wpe laudatis Cant, Contradd, Sect c. 4§40 vifi fcri-
bens contraum fibirefervet facultatern verba dubia
interpretandi. Qvo tamen cafu fi contrahentes in in-
terpretatione verborum non conveniant, non fimplie
citer ftandumeft interpretationi feribentis, fed-adver
fario liberum eft,provocare adarbitrium boniviri, feu
judicis arg. L,6. L, 74, f. pro fecio, plura de hoccafu
fi legere qvis cupiat evolvat excell.Stryck, ind,canse!,
conpradl. fedh a.c. §. 42 in qvibus aunc accqvies-
cere lubet,

Anteqvam cap. r.relinqvoex Harsdorteri &dhau-
plagLuftund Lehrreicher Sefchichte 42 7. adduco
feqventem cafum, verbis a dicto authore conceptis:
Ein Jtaliaacer jchreibet vonGenua, fein Mann mHife
fpania foll thma. 0. 2. Affen fenden/ (Dag O. ift foviel
alé Ove, oder) der Kauffmann fendet 53/ weil ot nieht
tehe befommen Fonnen. Der Genucfer beblaget fich/
baf ev fo viel nicht befoblen/ fondern nur einen odet
awey baben wolte/ weldhes ev leicht ervabten Fdnnen.
Dev Hifpanicr fagt:  Dafdic Schuld femn / weifn e
peutlicher fhreiben Eonnen/ und will dic Affen nicht
wicber annchmen.  Hiectiber 1t eine grofie Rechts
fertigung entitanden.  Sivegulam L.7eseribus 3, [ de
p#¢t.applicabis, pro Hifpano fententia ferenda, qvia
Genuenfis integris literis fcribere potuiffet, gvot fimi-
asdefideret.  Si vero limitationem primam #. 3.4.3r.
propofitam applices , pro Genuenfi [ententia ferenda,

qviz

52
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16 CAP.IL.PROB. PERIC. ESSE INSTR.SCRIB'INT. VIVOS

qviaverifimile non eft ,aliquem integram centuriam
§ fimiarum, ¢fne gange compagnie; alere voluiffe. Mi-
 hi diftinguendum videtur : an pun&a inter numeros

, , diftinété pofitaappareant , & Genuenfi viGtoriam con-

] cederem , quia & verifimilitudo & diftin@a pun&a,

quz non fine effectu pofita,pro Genuenfi militant,
Sinulla adfint pun&a, pro Hifpano fententiam profera
§6 rem quia numeri toz, pro centum & duobus vulgo -
, leguntur, atginego verifimilitudinem ei contrariari,

i quia Hifpanus credere potuit, plures adefle emto-

: g7 Tes, quorum finguli fimiarum agilitate dele@entur;
Verumquidfi Genuenfis pun&aadtuifle affirmet, Hi-
fpanus neget, affirmanti injungerem probationem

l : L.2.C"33. ffide probat. quae tamen vix aliter, qvam per

juramenti delationem expediri poflet,

CAPUT. IL

obans /
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SCRIBERE IN ULTIMA VOLUNTATE
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2 CAP.ILPROBANS PERICUL, ESSE lNSTRUM;

Rintelenfinm 5. 58 [qq. | gqvam refamextum nun-
Ditta extenduntu? ad No- cupartivam - m70.q4.

tarium . 63, \Velin judicio seffarors fue
Nifi difpofitio valeat tan- vit preletla, 72,739

ARomiffi in pretatione fa&i memor, iz hoc
%, %ﬁup. 2.0ftendendit mihi eft,periculofum effe
7z in ultima voluntate inftramentum conferi-

P bere_: Quod probo exemplo Notarii,qvi
imperité tetamenti inftrumentum confecit,
non adhibiris omnibus folennitatibus in Conft. Maxi-
mil.de Notariis, prafcriptis, hicenim herediatg illi,
cui damnum infertur; fi teftamentum pronuncietar
invalidiiad intereffe teneturper 4.Conft.§ 1.ibi: Daf fie
wiederfehrung derSchaden/uii interefle ,Dene {0durch
fie becfdmmet/ oder verfifhres werden/ju thun fchuldig
find & 7iz. 4. V0N Appellation inflrumenten §, 2,ibis Dfe-
weil fie fouft thres Unrofffenbeit fatber/denPartbenen/
fovou thnenverfeutmet witrden/ihyinterefle gbjulegen
{ehuidig (ind) adde 7. yon 7eFamenten§.12.Verum qva
a&tione? Anlocatian L.Aqvilia,an utili in fa@tifiagri-
menfor falfum modum dixerit? Locatia&io locum
habere videbatur, qvia Notarius officium non' exe-
qvitur gratis per Conft, Maxil, §. @8 tft15. fiveautho-
ritate judicis, fivead inftantiam privatorum illa expes
diat, quz {uifunt offici, vid.Mev.Pars,3.D.332, Verum
cum honorabile fit Notarii officium , ei non tam mer-
ces qvamhonorarinm & falarium debetur, vid, Cerpe.
pr.Confift Lib.1.D.goin. 5. adeogpadio praferiptis ver-
is dicenda erit,fiex contra@u qvis agere velit Z.5.§.2i
V-prefeript, verbs  A&tio veroinfa@ums fi agrimen-
for
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SCRIBERE" IN ULTIMA VOLUNTATE b

for utilisnoneft, qviained culpa tantum lata vindica-
turL,1.§. 1z f ] fimen]. falfmodum. Excellent Dn.Stryck.
in trachdeCant Teflamyi 2, §.2, eamvocat a@ionemin §,
faGum, Ego a&tionemL. Aqvilie infticuerem , in
qva imperitia annumeratur culpz , §.7. 7#/.d, L. Aqvil.
&culpavindicaturleviffima L.in L. Aqvilia 44. ff- 2dL,
4qvil: Vel condiftionem ex Conft:Maximil, «rg: Lz,
[fA.Condiiky exLeg: vel implorationem officii Judicis.
Dictade Notario, extra dubium qvoqapplicanda 6.
funtad Sacerdotes, i officio Notariifungantur, Qva.
{tio tamen prajudicialis prius excutienda videtur: an
Sacerdos munere Notarii fungi poffit? Neg.clare
fundata eft nCapsficut§ X. Ne Clevicivel Monachi negot,
[eeularib,f¢ smmifceant. Cuifententiz puré fubferibo,
fi peroperam Notarioincumbentem;occupationes fa-
cre impediantur. - Siverofine negle@u officii ecclefi- 7+
afticiNotarii officium expedire poffit, &illadidicerit,
qva ad offieium Notarii {pe@ant Sacerdos fimul effe
poteft Notarius. Bruzacm in Fur, EceliLib 1 c.6.membia,
§.9. - Idqvod etiam in Przceptoribus Scholarum pro- 8,
cedit juxta Carpz: Fpr: Coﬂ_/Z}/)?.L-l. D. go, Ubirefcripto
Confiftorii fupremiDresdenfis hoc illuftrat , ibi: R
wolletihm/ fo viel ohne Berfaunmniié feines Shul-
Ambtegeichehen Eann / fein Notariat-Autbtyu exer-
citen veeflatten. Ne vero authoritas Juris Canonici 9.
nobis obftet, ecce eidem opponam Conflit. ImperiiMas
ximiliani fcil.de Notariis §. e ift audrs-ibi: @t wiire
dannDo&or, ciuRabtshers/ Wdnch oderClericus,bodh
bicfelbe (iofie fich babenbittenlafien) find fchitdig ib-
re Protocolleju 8ffaen. Ubiclaré difpofirum, qvod
Clericus, fi velit, imul officio Notarii fungi poffit,quz
2 : Contiit,




®  CAPY"PROBANS PERICUL'ESSE INSTRUM.
Coriftit. cum propria fit-Germanizsprafertur-ordinas

-tioniPapz , nullum jusin Germaniamhabentis’; nifi
qvaten? ¢jusDecretalesex libera voluntate funtreceptaey

0, Dixi qvid jurisfit, fiSacerdosfimul fit Notarius,

il

13

verotalis creatus non fit, nihilominusverd ad ultimas
voluntatés conferibendas imperite plebeculz’fe offe-
rat, &infolennitatibus quid negligat , idem dicendum
puto, qvoda&ioneL. Aqviliz teneaturad omnginter-
elle, cumaffe@areqvisq; nondebeat, ‘inquoveél intel.
ligit'velintelligere debet, infirmitatem -( fublumeims
peritiam §. 7.7z d, L, Agvils) fuams ahi periculofam
tuturam L. idem jure §)f.ad Ly Aqvil- ~ Duplex enimhic
occurrit colpa, primum gvod feimmifcueritrei'ad fe
non pertinenti; deinde’, quod artificinm condenda-
srum ultimarumyoluntatem profeflus, niltamen mie
nus , qvamhoc didicerit, gva imperitia culpe annu.
meratur, ntconceptislogvitur verbisDn: Stryck: «d
Brunnem: Jus Ecolefs 1io31Capi6.membrio §-y.adverbs
. Notariatns officipims, :

12,  Verum, .qvidfi‘Sacerdosarufticisrogatus fit, nt

teftamentum eis confcriberet, & tunc eximperitidali-
qvid circa folennianeglexiffet? ‘hoc cafa Sacerdotem
tantum deldtaculpateneri dixerimarg Li§agfyiMes/e
Sfalfimody dixeriz, qvia pperam beneficiilovo prabetds
"L, promaxime i imperitiam 4uam implerantibus ins
dicaverit. Necrefert Sacerdotema rufticismercedem
accepiffe, propter ultimam -voluntatem confcriptam
g dt, 1.§on, ibis Sed & ﬁ;m‘r«dw,a@jx” e

ammnem cHlpan eum prafiares
: Di&a'ha&enus de Notario & Sacerdate, etiam
adl glios homines, &ad a&usinter vivos -.appl,icariquﬁ
unt,
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STRIBERE IN ULTIMA VOLUNTATS: 2
fant,wibi fufficiat occafione wltimarem voluntatd hac
adduxifles  Periculofom eft ultimam conferibere ali- )
cujus voluntatem; fitefftator feribencem conftitmattn-
torern, senimqvife ipfum tutorem fcripfir, fulpe@us
habegtur, qviauliro rurelam affe@affe cenfetur £. Uxori
1881 1F4d L, Corneladle fo cochnon valet tutelaut tes
famientaria , licetalias confiliumin jurecenfeas
turoptimum pro liberis ined Wil wdd. Julds
Adult,  Si tamen Judex videat, tutoremefle idoneum, 1§,
& pupillo prodefle pofle ,eum tutorem darenon pro:
hibetur, gvo cafu valet tutelaist dativa 4,2 13, ffiadL.Core
nels dofalfs - Pratorenim utilicatem puopitlorum feqvi-
tur L. wrilivarem 504, de: Confirm. Turor. Adhucalind 16,
vero-incommodum {entit is, qvi fein alieno teftamen-
to tutorem fcripfit, qued fcil. fe excufare non poffit,
fi-a Magiftratn datusfic tucor 4.4, 13, videtor enith de-
fun@o promififle, qvod tutelam gererevelitL. £x fens
sensia 09 ifid. seflamitutel. GV verd promittit defun&le
tutelam gerere, ille amitrit fuas ‘exceptiones § 9, Jnf
de xenfar: ‘tatory mififorte poft confcriptumteftamen-
tum,nova luperveniat caufa excufationis » Qviafuture
juri nemio renunciaffecenfetur,

Ad alind nunc' proprium ultimarum volntatum 17,
accedo, & probo:periculofum efle ultimam conferibes
revoluntatem, fi feribenti legarnm fitreliGuma.  Si
enimicribensiteftamentum, fibi qvoglegatuth vel fiu
deicommiflfam adferipferit, perditnon tantum legatum
vel fideicommifforn Byt 4.bis, quv.e pro son Jerips, Sedggy
infoper tanqvam falfarius punitor Lee. 7 24 £, Cornelid,
JlfeLy 15, pr-[feod.ubi verba Edifi ‘divi Clandiirete-
runtur feqentia’s @l qg:, cHtim-alserius seftanientsm

3 el




2z CAP. II. PROBANS PERICUL. ESSE INSTRUM.

R wel codicilles feriberet , legatum fibi, fuamanu fcriplerit,
perinde teneassr, acfi commififfet in Legem Cornelian , ¢
ne wel iisvenia detur y qui e ignoraffé edicti feveritatens
1Q pretendunt. . EX ultimis his verbis colligo ¢ Ighoran-
tiam Jurisnon excufare,qvia Lex ex ipfofaéto dolum
colligit. Imperator tamen Alexanderin Ly SCt03. C\4,
his qui fib.adférib, in teftam. abhac feveritate receffit, &
veniam deprecantibus obignorantiam,eam dedit,in_.
quibusdam tamen editionibus vox: rarsjinlerta eft,ut
fenfus fit; DiviPrincipes veniam raro dederunt , gvia
tamenampliffimo ordiniidem adfcribitur , cui tamen
jus aggratiandi non competit, re&ius particula: raro,
omittitur, maximecum hzc poena veniam obigno-
rantiam petentibus fimul dititata fit , qvod relitum

& fibi adfcriptum petere non debeant.

3 Miles Gvogs i in teftamento commilitonis fibi le-
gatum adfcripferit, fiid errore & ex juris fecerit igno-
rantia, liberatur 4 pcena L, Corneliz , fed legatum ad-
feriptum, nechoc cafi, miles petere poteft. L. Qved adhi-

2.2 bitus, 5.C, 8, bis qui fibi adfcrib: inteitam, Quid ergo de
Mulieribus dicendum, anhz excufantur in fevero hoc
edi®to, propterjurisignorantiam.? Verbaqvidem/
gvis in ediis prohibitoriis utrumqve fexum comple-
&uncur L. fiquis 7§ f.de Jurisdict. -~ Exgo & feeminam
puniendam eflecenfeo, fiiciens contra Legem pecca-
verit. Si vero ignorantiam juris pratendat, a peena
qvidem liberataerit, fedlegatum peterenon poteft arg,

3, L€ d, his qui fibi, Ethuc traho L Drvis 15, §. 4. &
§.5-ibi 2 que dictante Masre fua perignerantiam juris les
eatum fibi feripferat . d. L. € ornels d. falf. Nec
fingulare hic aliqvid agnofco in Matre , & filia, fed

exem-

20
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SCRIBERE ' IN ULTIMA VOLUNTATE 2

exempli loco has perfonas appofitas eflecenfeo: Ratio:

qvia JCtus rationem decidendi in juris ignorantid fun-
dafle videtur, adeogy Gothotredi fententiam ad 4. Z, 1.
§.r. meam facios Mulieri, qva fibi aliqvid adfcribit,
peena remitticur , objurisignorantiam.. Cum vero
exaddu&a L.3.C.de hss guifibi. traditum 2 nobis fit,
omnes qvi veniam deprecantur ob ignoranaiam,hodie
eamimpetrare, corruente tamen legato , dubium hoc
relinqvi videtur: ergointer mafculos & feeminasnulla
differentia_, ; Hanc tamen fuperefle cenfeo , qvod in
mafculis {cientiajuris, in feeminis vero ignorantia pra..

* fumatur, adeods exed non ledantur L. Regule 9. prs fod.
juri & fact s ignor.

Periculofum autem eft alterius ultimam volunta.
tem non tantum propria confcribere manu , & fibi le:
gatum adfcribere, fed etiam periculofum, fiquisfilio
committat ut tertii teftamentum feribat, fcribentis Pa-
trivero legatum adfcribat L. s.pryfiadL,Corm:d,falfs ibi:
quiper filikm, quem inpotefiate haber , legato honoratuy.

24

2

Qua verba mihi novum dubium crearunt: an'ergo (26

diverfum, fiqis per filium emancipatum vel per ex-
traneum fibilegatum , confenfir tamen teftatoris, ad-
fcribi curet? Ratiodubitandifatis eftevidens, qviaqvod
qvis peralium facit, per {e feciffe putandus eft. Mihi
tamen contraria probabilior videtur , qviaLex pee-
nalis ftri®e interpretanda, maximé i tale qvid pro-
hibeat , qvod alias eft de genere permifforum , acces
dit, qvod'ind.L. pr. exprefle mentio fiat filii, qvi‘inpo-
teftace efl, argumento ergo a contrario du&o,qvodin
ff tortiffimum dicitur L. 1prf d,offc.cjv cui mandat.
Jurisd, alind dicendum eft,fi qvis,qvi alicui adfcripfit
lega-
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‘legatuni;non fit in poteftate ejus,cui legatumadicris
28. phity :dswvero .idem -fubie periculum SCe Claudiani,
-qvi non gvidem fibi,fuis tamengvos in poteftatehas
.betlegatum-adicribit L.Filius emancipatis 14opreffvarnls
oCormde falf. 1Bk mobiselliis quosin patcffate havemugy
\adférivere legatwm.adeaque qvaftio hzc exprefle de-
cifa eft ;fecus atqve credidit Carpzoy. Dec. 151,22 ,14s
29.Ex diftis yerbis iterum.colligo: Filio emancipato,frat
erivel aliiconjun@o:legatum adfcribi pofle per zexs,
(€spr b tmpuboris 20 §orffL.Cornd f4ifubifilioemangis

..~ Patore&teadicribitur legatum & filiusMatri ad(cribe.
30 e poteft,Lyia, /s jud.tity Maritus qvog uxorilegat
adfcribere poteft L, Lxors 18, pr.jf. ditite ibis Hixeriiga
gatum in aligng -teftamento. [cribere nou prohivemus. At

“$1. iMaritus in teftamento; Uxoris, (uz, fibi adfcribat]es

gatum , adhuc Incidit.in peenam L. Cornel. & SCti
L, Qva in teftqncnto 4 Gy de bis qui fibi adfiribims
Teflament, :
32, Exdi&isliquet,qvantopere ajurisnoftri fundas
mentis aberrent JCti Jenenles, gvandoin.celebers
ximi deLyncker Decifs 664 parieae Menf. Apriler695e
xefponderunt : Unde 1z patre & emangipatopareli ratioy
Guippe quod huic abinteffatoaliqguanda [ucce/Jurus effess
;Ratio enim hc direéto contra apertam L,12.5, 2.4+
.44 L- Corn_d- falf. ne vero excipias, olim Fatrem e.
33.mancipato non {ucceflifle, ecce.aliam L.xspr 7. eod,
ubi patri permittitur filio in poteftate conftirutoim.
pune; adlcribere legatum in teftamento commuilita-
nis,addita ratione,qvia Patri nonaccquiritur, {pesve-
.o fuccedendi, & in hoc, & feqventi calud.Z,1.§.1 ubi
HiliusMatri impuaé adicribit,adeft,qvod in eo legata
v aligvando
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SCRIBERE IN ULTIMA VOLUNTATE: 28

aliqvando fuccedere poffint, prafens enim utilitas
®ftimatur Qv immediaté in fcribentem redundat,
nonveroilla, qve aliqvando fperatur.  Adeogj evi-
denseft(contra Desif, 664. Lynckers) infignem fubefle
diverfitater, an Pateradfcribatfilioin poteftate cons

ftituto , an vero

adfcribat emancipato.

Dicta hactenus de periculo,qvod fubit confcribens 33
teftamencum, fi fibi legatumadfcribat , locum quog
habent,licet probare velit,illa qva fcripta funt, volun.
tate teftatoris,vel eo di@itante feripta efleZ.14. pr. ibis

JHf# Patris Lig, 2,643 e d L. Corndefalf.La, ibi:
Patre diftante L3.ibis quamvis dictante teffatoreCs
de hisqui fibi adfcrib,inteftam:  Nec prodeft, fi tefta. 35
tor teftamentum fua fubfcribat manu, vel addatilla,
qva in hoc teftamento continentur, fiam propriam
ac conftantem effe voluntatem, Z. Divss Clandius 15

S 1fFdL Cornd.

falf ibi: nec generalem fubfcriptie

onem teflatoris valere , adverfus SCti autoritaten_,

Sed in perfona ex

traneadefideratur ut [pecialis men.

tio fiat legati, qvod teftatoris voluntate 4 fcribente 3
teﬂamqntum adfcriptum fitZ 1§87 4 Lcorn o falf®
qvivero voluntatem teftatoris probet, facilius peenz 3%

remiffionem imp

etrat, maxime fi fponte feemolu~ ~

mento legati carere velle, profiteatur Z;3 C 4. his qui
Jibi adferib. in teftam 3 1d vero non prodeft fcribenti, 58
qvod diverfo tempore & in codicillis & in tefamento
fibilegatum adicripferit Z. 2. §- fidiLeg. Corn. d.falf.
qQvia utrog; tempore contra Leges peccavit.

Ha&enus oftendi fatis periculofum effe fiqvis
feribens teftamentum fibilegacum adfcripferit , nunc 39

ampliandum hoc,

ut idemobtineat, fi tale qvid fcrs
R bat,
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bat, qvod ulla ratione utilitatem fcribenti afierre pos
teftL.22.§ 10, infin. §. 00 de L Corn. de el L2.G  de his

‘40 g fibi adfcrib, 1 aligued emolumentum, Qoties
verotale qvid fcribitur,. ex qvo fcribens nullum ha-
betcommodum, toties contra SCtum non peccat
ALz Sexlt. vog fiexheredet vel fibilegatumadimat.

41 Dubium movet Carpz, in Dec.1s.an ditaetiant
procedant, fiqvis f¢ fcribat heredem,variisq; argu-
mentisaffirmativam defendit, qvem etiam feqvitur
Brunnem: «d L.14. - ad L. Corn,d. falfs n 2. exidentie

22 tate rationic & majoritate ¢jusdem. Sed hisambas
gibusopus non eft, qvia & hic cafusclaris & perfpi-
cuisverbis in Legibus decifuscft., vid. Z. 1. f+ 4. 45,
quepro non [cript.ibis i qvis NB. hareditatem wvel
legatum adfcripferit quarituy an haereditas vel legas
tumpro non [cripto habeatnr ¥ ‘

43 Siverofibi adfcribens hzreditatem vellegatum
fidei commiffo gravatus fit,id qvod fibiadfcripfit non
valet, valet tamen fideicommiffum, ad qvod pra-
fandum hares obligatur Z, fia, ff. d. his que pro nox
[eript. hibent, ‘

Infilio fibiadfcribente hereditatem vel legatum
44aliqui&qvidem plericj limitationem faciunt, qvod
ineo SCtum ceflet per Z. 1. C,d, his qui fibi 4dfcrib. in
zestam. quam legem Brannem, iz Gomnr. Co'd.zzd d. it
z.5. reftringit: modonon majorem portionem fibi
adfcribat, qvamab inteftato competebat. - Celebere
rimus Stryk. vero. in Caut. Teffam: ¢.15.§. 9- ad portie
onem legitimar hunc textum reftringit, inrehqu.xs
autem bonis eidem cauteld opus effe putat, qvdin
k;extraneis. Evolventi antem mihi digeftorum vo-
' lumina
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SCRIBERE IN ULTIMA VOLUNTATE _ zy
lumina, apparet, Paulum eundem cafum de filio
emancipaco propofuifle in" L, filius emancipatus 14
proffd. L Corny difalfi, 1ed eum eddem peend, qva
alii adfcribentes teneri, decidiffe ibis = emancipatus
Slins - cddempand tenebitury lices NB, juffu Paris(Crie
pferit.  Et filiumfam. in poteftate conftitutumtan-
tum excipit, ita tamen ut fubfcriptionem teftatoris =
habear. Qvid ergo de tam evidenti dicemus anti-4
nomia? * An Lex Codicis ante trecentos annos, an-
teqvam Juftinianus ad Imperium venit, lata , dero-
gare poteft digeftis§ Tentabimus conciliationem
dicendo: ‘ Legem 4./~ continere regulamZ, 1. C,
wero exceptionem , fi fcil. filius fit folus & unicus
heres patrisdetun@i, cuictiam finzteftamentocom-
petitbonorum poffeffio. Hoc catu, qvianulliusme 47
tui poteft prajudicifi, ceflabit Z. Corn. & SCti peena
arg: L Quidfit Jalfum-infin. ff.d. L, Corn,de falf. ibis
non qui alias in computationg vel ratiene mentiuniuy,
Qvod fi divinatoriam dixeris refolutionem , melios
rem mihi des, falva tamen Z, 14. fid, L. Corn. de falf
Interim @me data approbata eftaPerez ad C.rir. 4.4is
que fii adferib. in teffum.s. Incafa ergo obveniente, 43
fifilius unus propria fibi manu,, legatum pracipuum
fibiadfcripfiffet, in prajudicium aliorum liberorum
fequererer difpofitionem 4. L, 14. quia & filius Patris
voluntatem circumvenire poteft. Stryk.4. Caxr,’ Te.
stam.c.55. §.9. In'quo, in effe@ucum Viro Excel-
lentiffimo conientio,(qvod vero infine addats quoad 49
reliqva bona eadem cautela erit obfervanda, qvamin
pracedentibus commendavi, ubifpecialem teftatoris
defiderat approbationem, reje@a generali, ineoea-
D2 ' tenus
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tenusa Viro Eminentiffimo modefte diffentio, qvod
infilio fufficiat fubferiptio Patris generalis, per texts
perfpicoum 1 L, 1, §.8. /- 4. L, Corz de falf.ibi s inters

Jiliwm G exiranenm teffamentym [ribentes hoc ins

#ereft | quod inextranco, fi fpecialiter [ubfiriptio fas
€la eft, pana ceffar y & capi poreft 5 infilio vel genee
vals [ubfriptio [ufficit o ¢ ad panam evitandim y &
ad capiendam. Quz verba cum luce fint clarxora,
pluranon addo.

Adductas a me Legesadhuchodiein ufueffe non
eft dubitandum, Sigvis prajndiciis dele@etur, eaad-
feribas Sic judicatum efle Lipfiz a FCte Jurid. menfe
Jul. 1651 tefte Carpz,P.3. .3, D. g. iz fin- & Finckelths
04/, 101 7. Simili modo judicatum ibidem menfe
Aug.163:. tefte Carpz, d. /. & diera. April. 1633. Finckel-
thuf. 4/»16.Sic refponfum Jenz Menf: Aprils 695,

i tefte Lynckerc 2.2 0.664.

52

35

Reftanttamen aliqvaadhuc dubia , nunc excus
tienda, fic dubifatur an dicta a nobis in teftamentis
Conjugum reciprocis Jocuin habeant$ Ratio dubi-
tandi, qvod uxer marito facultatem dare poffit de,
fuis bonisdifponendi , qvadifpofitio valida , fi modo
uxor fua fubleriptione difpofitionem mariti confir.
met.Carpz, P. 3. C.2, D,12,27. Accedit Uxorem fuper-
ftitem, tefamentum mariti manu confcriptum, pro
feadducere & fucceflionem pratendere pofle, ergo
idem incafuinverfo obtinebir, fi uxor premortua_.,
quicqvid enim juris'in altero correlativorum illud
quogve obtineat in altero, g, §» 3. Inf. d. Socies
Nihilominus & in hoc cafizidem juris jeffe, qvod fi-
pratraditum intrepide ftatuimus, itaut maritus fua
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SCRIBERE. IN ULTIMA VOLUNTATE, 29

manu fe haredem {cribens in teftamento conjugum.,
reciproco, non pofit fuccedere uxori, licet uxor
{uccederepoffitmarito. PriusproboZ 1, 4. his, que
pre non [eript.juxtal.g.que in teflamento 4.C.d, his qui
fi%i adferibs inpriorienim Lege traditur, qvod nemo
{ibi hzreditatem fua adfcribere poffit manu, in po-
Reriori quod nec maritus in uxoris teftamento {ibi
adfcribere valeat, Quodvero Uxor marito fuccedat
probo: gviaduo diftinéa funt teftamenta, qve non
valent jure contra&us , fedin vim ultimz voluntatis,
Carpz, P, 3¢ C.2. D.13. #. 5. Confentiunt nobiscum
interminis Peresz ad Cod, tit, de his qi fibi adfcrib.in
seflamenton. 7.infin.ubi allegat Ant, Gamma Dec. 232.

4 6, Mev.ad Fus Lubesenfe Part 2. Tiro1,4r2. 10, #e23,ibis -

Stuxoris teffamentum non vales, quiamaritus [¢ ipfum in
€o haredem [Cripferit, W4rity. tamenvoluntas rata esf.
Verum qvid [i ejusmodi teftamentum judici oblatii
eft, aneocafy convalefcit, ita videbatur, qvia nunc
’éa’B!zqa confirmatur autoritate, ac omnis fraudis
fulpicio ceflat, qvam Sententiam admitto, fiinjudie
‘cio Uxoriprzle&a fic voluntas > fiveroin {criptis ob-
lata &nonpraledafit, adhnc idem dicendurn puto,
qvod ha:redlt.as UXoris ejusve legatum marito non des
beatur, fi ejus manu teftamentum fitferiptum, ab
Uxore vero generaliter tancum Tubfcri ptum fit, qvia
& hoc cafu facile fraus fieri poffeta marito, nifi fpecia,
Jiter injudicio dixerit: qvod Maritum feri plerit hzre.
dem, veleilegatum reliqverit. Lubet illuftrationis
caufa,in fimili caf, 3 Rinthelenfibus datum refpons

fum conceptis fubjicere verbis:
Db gtoat in Rechten erlaugrt und yugelaffeu/ quod

3
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38+ CAP, 11 BROBANS PERICUL. ESSE' INSTRUM.
conjuges fimul teftamentum condere' & in eadem
charra, fereciprocé hzredes inftituere, & talia tes
ftamenta, qvamvisre ipfa duo & diverfa fint tefta-
menra unius tamen f{olenniratibus expediri poffint,
arg: L, licet 19, C.de pact. ibiq; Balduin, Salicet Cas
ftrenf. &DD. commun:Oldrat.Cos/. 174.G2il,Lib.2.0,117,
1ind Pann/ aus der Copiadiefeé Teftamenti gnd
den Bericht exfellet NB dafl dacfelbe / auff allen
Bldttern | vonbeydenEhelenten unterfchricben/und
unterficgett! und auff bepder@heleuteBegehen/von
dem damabligen Stadtjchuidheifen/ und bepden
LBivgemeiftern/nachdemihuen dicjesTeffanment von
bepden Eheleuten NB verjchloffen bovgeserget/ mit
DBevicht/ vafindemfelben thr lestcr Will enthoalten
wdre/ alg ein Berichtlich Teflament auffgenomimen/
und vonthnen duvch thre eigenbdandige unterichriffe/
nnd bepgedructten Ambe- Siegel confirmiret fwor-
den. Alfodiefes Teffament/ alé ¢in Teftamentum
ad afta conditum, angufehen/und ju baltenift/ per
raditaBerlich. 7,3.¢.4 59./44. : "
Jedochaberweilen Titius, dad gante Teftas
wient und aljo auch diefen§,  FTriige fiché auch funfs
teng ju (toorim die SOt - Teltatrix Seja NB. ifren .
fe- Herven den Titum hintwicderunb ju1Hren unie
verfal @eben eingefelst hat:) mit feiner ergenen Hand
gefchrichben.  ©o halten wirdafii: Daf oleh Te-
{tament/ o viclber Seje Gihter/ und Berlaffenichaffe
betrifft / allein von degrwegen yu vecht unkedfeia und
nicht beftandig fen. Solglich der Sejz Berlaffenfehafit/
dutch folch Teftament/ auff tbren Ehe - Herven fehiis
gennicht ) fondern viehnehr anffder Teftatricen hdm-
redes
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redes ab inceftato devolviret 2 und diefiibe dajw 3u
admittiren ftpn.

Sintemabln nicht allein fnd gemein befandten Gy
Rechtentd: quod feriptura illa, qva, fibi aligvisin
alterins teftarsento legatum vel fidei commiffum ad-
feribit, de falfo fufpeda, adeoqs prohibita fic, ut non
folum illud’, quod fibi qvis adfcripfic, pro non leris »
pfo, & nullo habeatur , {ed etiam ratis Icribenspee-
nal.. Corneliz de falfis tenzatur Z. 1.§. 7.L, 6. L.14.L.
Y5 ffead L, Cornelid. falf L 3.C. d.his qui [ibi adfcrit.in tes
Sam. ibig, Salicet & Dd. Commun. &Sonderit auch
infonderheit ciuem Ehe - Mann devgleichen inTefta-
mento uxoris (i) ufchreibenverboten ift per Z,4.C.
qi fibi adfcrib, in teftam, :

tind ob 3twar dag SCeum vel Edictum Claudia- 62
num, worine dergleichen verbothen / nur von Lega-
tisund fideicommiffis vedet/ (o fft doch eadem, imo
Mmajor ratio prohibitionis bey demjenigen/ o gardas

~ Teftamentum alterius fehreibiet; 1deoqe idem jus

ftatuendum,, ut in terminis docet Carpz. 2.1s1. per
_%',. 15 §. ;.j. ad L, Cornel, a’.fa//.' L. C_a;l;fj/‘éi ﬂ;/ﬁ'?'lb.
3y testam,ibis aligved emolumentum,

. @8 thut auch nichté jur Sache / daf die Tefta-
trix, Paé Leftament awf allen Bidttern / Hif ju
GEnbde/ mrt threr eigenen Hand unter(chrieben/ und be-
fiegelt babe. - Siqvidem ad hoc, ut ejusmodi adfcri-
ptum, inalteriusteftamento. valear, nudateftatoris
fubfcriptios & fubfignatio, etiamfi conftet, qvod te-
ftator teftamentum di&averit, ron fufficit, fed pre- 3
cife reqviritur, ut aliunde conftet, idqved fibi ali-
quis adferipfit, ex voluntate teftatoris adfcriptum
¢fle fcil, ut fublcriptione fua fpeciali fe declacraverit

tefta.
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teftator, {eadicriptumallud feribentidi®affe, aut NB
preleto ipfi teltamento, illud adfcriptum approba-
Verit L. 1, §.8.L.15.§.1: 34 ff+ ad Ly Gornel.d. falf L2, L, 4.
Cudehis qui (ibs adfcribuan teffam, Brune. inL. 14./fad
L. Cornel, de falfis n, 2. Carpz, P,3. C.3.D.10,

Noch weniger aber ift Hicbey yu attendiven/ daf

04 NB berStadtfchuldheifi/ und bende Vurgemeifiere/

65

das Teftument untevfchricben/ und mit ihren relpe&i
ve Amié undStadt. Siegel befrdfftiget ( unddabey
atteftivet/ dDagbeyde Eheleute folch Teftament in fly
rev Anwefendheit unterfchrichen haben. Sintemabin
aus ihrem dem  ZTefiament beygefitgten Acteftato
dwar erhellet/dag (ie nomine Titii ,nach dem Haue/
1o bie Teftirende Eheleute getwohuet/ berugfen wop.
den/ nicht aber dagé fie jugleich nomine Seje uNd jtvay
in fpecie ada&um teftandi erfordert worden/ tote de.
nen Rechten nach gefchehen folien. z, 21, §.2. 7 qvi
seftam. fac. poff. Farin, d. Teff. qv. 614 5, 55, Berlich, P,3.
Concl. 4,17, Gail. /1ba2.0,117. 7.2,3. -
Uberdag o ift ibnen der Einbalt diefee vermeine
ten Teftamenti reciproci inter Conjuges, und infone
Derheit/ was derSeje lesten Willen betvifft / niche
borgelefen/ fondeen hnen von bepden Eheleuten eir
Documentum verfcfloffeniiberreidhet/ und nuc dabeyy
gemeldet worden @ Daf davinih lester Willeent.
Daltenjen/mitbitte/ folche Amts und Stade » Ges
ricpté roegen ju confirmiven, Quo cafu tale teftas
mentum magis Vires affumit ex nudd privata fcris
pturd, qvam ex approbatione facta perpublicas pery
fonas, ignorantes contentain Scriptura clausi. Ideo.
qve folennitatem qvidem teftamenti; non vero {gub.
- an-
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iamejus probat poft Bartol, iz 4. Z.1. §. ex
gi}t ?/. L.J(Iarg, d, falfs %alduin. in Li Dittantibus C, a’;
testam, Anton. de Gamma Dec. 231.7.4.5. _Und weil
alfoder Schuldhetf und bepde %i’nrgermez@cre / ben
Jnbalt det Sejz thres Teftaments niche gehovet/ urnb
und alfo nicht fagen tdnnen/ dages ifr Bille getoefen
fey thren@herannn ju emen univerfal Erben eingu-
feien/ fo 1ft Deven blojje confirmation bagy / taf fie
Decen unguitiges Teftament convalidiciven Fdnte/
Nicht yuveichend/ folaenim confirmationihil nevi tri.
buit Gail. £.2,0.1.2.3,

i Bletbet eedemnach dabey ¢ daf biefed Tefta:
ment fobicl die Sejarm betrifft jurecht unfrdffeig/uud
deven Eebichaftt /auff threnechfien Verwandeen und
haredes ab inteftato devolvitet fep.  Uti in termi-
nis decidit pracitatus Anton, d. Gamma 4. Dec, 231,
wd. &ex eoPerez. i Cods dibis qui fibi adfirib, in tes
Seaning. BR.NR.IB.

De Notario publico dubiumi occurrere poffet,
anhicqvoqueincidatin peenam SCti Clandiani, i fibj
legatumadfcribat? Ratio dubitandi eft, qvod hic
ratione officii obligatus it teftamentum aliornm con-
fcribere, fiadid [pecialiter rogetur. Officiiantem
neceffitas excufata efle debet , ut funt verba z, Twto-
vem 22.[f+ de bis quent indign.  Verum nec huncex.
cufatum habemus, gvia fibiimputet, qvod czutela
inLegibus fuppeditata, de {peciali teftatoris {ubs
fcriptione, hon fit ufus, Huc pertinec refponfum
tacultatis Lipfienfis d.12. April. 1633. penes Finckelth,
Obferv.tor.w. 16, ibi:QUA UNKE Notarien ynb andern
Edpretbern deffale fefn Unterfheid 1. &e. E.

g qvidem
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Eqvidem penes Lyncker. p,2, D. 651, invenios
vod a&uarius fuis liberis legatum adfcribere potues
nit, fedaddicur ibidem: DafdemTeftirer feine Difpo-
fition gerchtlich von TWorth ju IWorth porgelefen/
und vonthuttnallen ansdructlich approbivet f¢) Qvo
cafu propter nuncupationein convalefeit voluntas.
71 Ex quibus facilg erit judicare de controverfia Dofto-
rum an peena SCti Claudiani Jocumhabeat in tefta-
mento nuncupativo, in_[cripturam redacto,  Af-
firmativam defendunt Jul, Clar, recept fentent. L. 54
§.falfum n, 27, Faberiin Cod.L.9,tit. 14.d, 1. Hahn,ad
Wefenb, #ite dihis quepro nonﬁm‘pt./mli. adverbat Sed
& quod [ibis Perez ad Cod.tit, dJoss qut [thiadfcribm. 8
72 Quiafufpicio nec hoeeafuinitotum ceffat. Ver(i mihi
contraria fententia verior, modo legatarius legatum,
vel heres hereditatem petat ex depofitione teftinm,
nonex fcriptura propria Brunn, adL. 1. ff. d. his que
p;‘o:mﬂ'z'i[‘)f; e 3o thique longa [erie allegat. Siergo
teftes fint mortui ex {criptura hzreditas vel legatum
peti neqgvit Faber. d, Def. 1. Schilt. ad ff. Exercit. 39,
3§.120. Ex eodem tundamento ceffac peena , & lega-
curn vel hereditas jure petitur , fiid, gvod haredis
vel legatarii manu fCriptum , coram judice & atu-
ario, velcoram scabinis & actuario, prout inqvovis
Joco moris eft, publicé fuerit teftatori prelettum, &
ab eo approbatum, {ic enim voluntas confirmatur,
non ex {criptura {cribentis, fed ex novadeclaratione
coram adkis faa. Quo pertinet refponfum faculs
" ratis Jenenfis penes Lyncker,ps 3 Dec.bsi,

CAPIIL
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Probans

PERICULOSUM ESSE IN DELICTIS IN-
STRUMENTUM SCRIBERE,

SUMMARIA,

N On est periculofwmpro
aitnario  inflrumens

tum [Cribere in delidlis 1.
Bene tamen proeo 4 qui per
ﬁ ripturam delictumi com

mittity 7. 2, (99
Luia operam praflat inipfo
delicto, #e S

Sis periculofum inffrumen-
1um confpirationss [cri-

Lt’?’f. s 6._/76“
Bt literas ad hoffems conci-
pere. #. 9. (7.

In diffidationis crimine peri-
cnlofum literas [cribee,

> 3 ”’ ll'
Fericulofum eff in crimine

fulfi falfwm feribere in-

) ot &4

[rumentum,  M12.fq
Ur & falfas literas mends
cankinii 2, 1§, ﬁ]lj.
Periculofun famofum libel-
lum concipere ni18, /qu.
An hodie pena capitisobti-
neat$ #.22.[¢.
Periculofum quog, Advocd.
20 injuriofa infereve (uis
predudlis %, 24,
Gautela Dny Strykii exami-
narur 7 256
dAn  confcribentem inftru-
mentunsin deliéto excufe
Jet juffies illins y cui alids
dbedire necelfim habet?
#, 26. qul

gfwa @ Lriculofum effe inftrumeritum conferibere
o F @@zn delictis’, nemo forte in dubium vocabit,
8l [22modo intelligatur infrumentum qyod

~ycontinet delictum perpetrandum, vel qvod

ipsd fcriptur:é‘ perpetratur, non vero inftru-
mentum, gvod actuarius de delifto commiffo contra

E:z inqvifitum
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38 CAP, 111, PROB. PERICUL, ESSE 1IN DELICTIS

inqvifitum vel advocatum confcribit, de hacenim
confcriptione, hac vice, tra&tare non lubet, fedle-
&orem adeos, qui de protocollis, & aftuariis fcri-
plerunt, remitto,
In deli@is autem perpetrandis, vel dum perpe-
* trantur, periculofum effeinftrumentum confCribere
probo arg, L. Uxorii8sinfoff.di Ly Coraelds falf., ubi
infine hac traditur regula:. qvod fcribens inftrue
mentum confenfiffe videatur.fcripture, qvam fcri-

* A, bit. Eqvidempropriéd. L, 18. pertinet adeos, qvos
q prop q

rumin inftrumento fpecialis tz&aeft mentio, qvod
hi, {cribendo inftrumentum , & non contradicen-
docontenfifle videantur,{i vero€jus mentio facta non

4 fit,contenta infirumenti approbaflenon videtur ar¢.

5

=

L, /i Pater 6,C. d, Fideju/Jorib, Ubi {ublcribens inftru-
mentum non cenfetur fidejuffifie , fed ut teftis fub-
feripfiffe,nifi ininftrumento ejus fidejufflionis mentio
faltafic. Verumindelictis latius feextendit periculum
fcribendi documentum, fcribens enim feribendo
operam praftatin deli®o, qvodicriptura perficitur,
adeogs reus fitipfius deliGti arg. L.uz. §.2vibi: &
wiiniftri hujusmodi criminis 5 & POYYO ! quicung, opem
eisirlering o frvemafculi five femine C.d,Rapt, Virgin,
Germanice: &t madt fich dDerSachen und degdelii
felbft theilbaiftig.c ex CornG.rig fods imjur.ibisferipferit,

Regulam hanc uno alterove declarabo exemplo.

" Sic periculofiffimum eft, inftrumentum confpirati-
onis, contra Rempublicam vel ejus fupremum caput -

Principem conferibere, qvia confcribens ejusdem crie
minis perduellionisreus fieret,&eddem paena affi.
ciepdus eflet, qvia& confcii & miniftri eadem feve-

ritate
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INSTRUMENTUM SCRIBERE 39
ritate puniendi funt £.5.§. 6. 2d L. Ful. Majeft. Soli
qvogve fublcribentes confpirationem, feveram cri.
minis perduellionis peenam fuftinent. Qvod trifti
{uoexemplo probab!t Du¢ de Montmorami in Gallia
Anno1632. In effeétu vero nihil intereft: anquis
inftramentum feripferitan {ubfcripferit. pr. Zuft. 4,
Emt, Vend,  Simili modoad crimen perduellionis
refértur, fiqvis hofti literas mittatr, &inhistalia
{cribat, quzinperniciem tendunt Reipublice Z.1.8.1
ibis literasve miferit ff ad L, Fuh Majeft. Idem ergo
dicendum de¢o , qui literas fuia manu exaravit, licet
alius easdiciret, fcribeds enim =q adjuvathoftem
fcribendo, uti alrer di@itando, = Cum & nuncius,
qvi licerasad hoftem transportat, fi contenta litera-
rum {ciat , ejusdem criminis reus fit, Schrader, de fen-
45 P. g, ¢.5.2.36. Fundamentum hujus copinionis ex
diL.5.§.6,C.ad L. Fulium Majeft! vepetendum eft,
quia confcii & miniftri ,inhoc deli®o eadem poena
teneantur,

Simi_le'judiciuvn fie, i Vafallus tale infirnmen-
tumconcipiat, in qvo aligvid in perni¢iem Domini
frribitur, velmanifeftatur, fic enim feloniam com»
muttic, & feudo privatur . F.17.ibis 8 Zafallus cre-
dentiam Senisyis inejus damnum[cienter manifeftaveriz
beneficio cavere deber, contra Vafallagium enim fen
juramentum fidelitaris peccat, qviprava confilia
contra Dominum inita non manifeftat, figvidem
Jurarnentis hediednfer: folet : uch nieht in detn Nak-

A

8.

Qs

teviefveniger bey ber Z6at fepn/da wieder Dominum IO

gehandeit obergerabtichlages twiirde) Domini vero
unb deffen Erben/Grommen/ Ehee und Ru forderny
E 4 NB
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38 CAP. II. BROBANS PERICUL. ESSEINDELICTIS

NB Sdaden warnen undioendennack beften Beys
mdgen/ infonderbeitida ich erfubre/ daf etrwagcon-
tra Domini €eib/ Ehre) IWirde und Standt wolte
fitrg enominen werden/folcheé NB. Domino offenbalys
teni/ vid. Excell. Stryk. Exam. Jur. Feud. inappend.

In diffidationes crimine literas alterius juflu
confignare, maxime qvod periculofum eft: Brand-
bricfe 3u fchreiber / eddem enim peend, qvd man-
dans tenetur, {cribens qvogve afficiendus eft. per

Rece[f. Imp.d. annospas §. Dergleichen. ibi : Softas '

tuiren/ordnen und wollen it/ fo (ich alfo 3u Abfage-
bricffenizufchreiben / gichen und vermdgen lafjens
nicht roeniges algte diffidant, nach Jnbalt unjerer/
uud deg Reichs Ordnung mitunnachlifiger Straffe
angefelen und angehalten werden follen, Executis
oni enimdat peffimum propofitum mandantis, &
literas ejusmodi di&itantis Carpz gv.37.7.40. Man:
dans vero & mandatarius, in deliis , regulariter
eadem pcena tenentur.

In crimine falfi , per multa regule npftra oc-
currant exempla, fiqvisenim falfa conferipferitin-
frumenta, pro diverfitate circumftantiarum, gravifs
fimé punitar perConft.Carol.art.2. ibi: Welcher falfdhe
Brieffe/ Inftrument &c, machen/ die tollen an Leib
oder€eben/ nadhdem die Falfchungen vieloder tvenig/
bofibatftig oder fehiadlich gefchicht/ nach Mabht der
BVeritdndigen/ oder fonft peinkich gefvaffet twerden.
Nevero cogites ad ultimum fupplicum tamen de-
veniri non pofle,fiquis falfa confcribar inftrumenta,
unicum incontrarium adducat przjudicium, qvod
in bac ipfa terra Meklenburgica, ad confilium Sca-

oinorum
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INSTRUMENTUM  SCRIBERE 18

binorum Lipfienfium Anno 161, pronunciatumeft,
feqventibus formalibus: Ob nun wobl der Sefane
gene an oberyehlten allen Unvecht und ju biel ge.
than/ gudet demnach firafrordig/ fo Ean dodols
ehe feine Berbrechung fite ejn turcumnicht geachtet/
und er mit der Straffe des Stranges) glesch anderen
Dieben nicht beleget werden, Ermag aber gletche
twobl; twegenfolder feiner begangenen und betand-
Berbrechung NB indem er unterichiedeneFalfa ver-
ibet/Chut - und Ffivften Kidfter/Stadte/und andere
Peefohnen/ hobes und niedrigen Standes) boglich
und orfeslich betrogen/ und unter den Schein Ded
Rechten/ viel Geldes o fich auff ettiche rooo. fl. erfives
&t/ aléAllmeGen colligivetund erlanget efc.  Ane
dern decgleichen feichifertigen Gefellen und Falfariis
sum Erempel mit dem Schverdt von Leben jum Lo
Degefirafft werden B R W

Exqvo ligvet juxta Conit- Crim, adhuc peEnam yg,

vel capitalem , vel corporalem vel relegationem effe,
communiter tamen fuftigatio di&ari {olet: Sic ma«
num Ele&oris Saxoniz imitans & falfum eo com-
mittens fuftigatus eft tefte Carpzov. ©v. 95. 7. 67.
Item qviinliteris mentiunrur incendia & infortunia,
dicquff faliche Brand-oderBettelbrieffe dasAlino-
fenfammelen fultigantur Carpzov. 9v. 93. #. 71,
Cujus peenz executioncm, in hac ipfa Roftochien-

fi civitate adlpexi. Funge jam aligvem non con 16

feripfiffe ejusmodi infirumenta fed alii pecuniam.,
dediffe , ut ejusmodi falfa confcriberet inftrumenta
fed alii pecuniam dediffe, ut ejusmodi falfa confcri-
beret inftrumenta, an concipiens & Scribenseddem
affici.

14



4 GAP. Il PROB. PERICUL, ESSE INDELI "

afficiendus eritpeena 2 Qvod intrepide affirmo, nes
adverfatur, quod feribens his inftrimentis falfis non
utatur, in falfo autem, ad peenam ordinariam defis
. deratur, ut falfarius falfo ufiss {it, vid. in Simili Carp-
17‘20\'0{3)}’-4& #.28. Quia iz Confl, crim, art. nz, difa
peena falfi illis conftitucaeft, qvi falfa inftrumenta
fcribunt:  Die falfde BVrieffe und Inframent ma-
hen/ Carpz, Ov.93. 275, Sufficic enim, qvod fals
fariisfuaoperd, auxilium prafent in filfo commit-
tendo, idqve raro fine fpe lucri,

18.  Infamololibello qvog; periculofifimum eft in-
firumentum confcribere, qia & hunc eddem , qva
di@titantem, peena afficiendum efle cenfeo, qvia
fcribendo - eandem- diffamato infere injuriam, in_,
idemg deluétum , cum diQitante confentit , vid. Z,
wn. Cod.famof. libel, ubtiis, qvi famofum libellum NB.
[ignarusreperit, & igne non confimit, fed vim ea.
rum manifeRtaverit, qvafi autor hujus delidi ; capi-

Igtali fencentiz fubjugandus eft.  Qyanco majus ergo

erit pericnlum illius, qvi mandato vel fvatu alterins

il - famofum libellum concepit,verusenim autor eft,dum
K in deli®um feribendo confentie,

: Similimodo Typographi, qvi famofum libel<

lumtypis exfcribunt, & exfcripta charte imprimunt,

hac peena tenenturper Ord, Zmpers polite dy amnp 15774

41, 35900 Buhdructern undSeymidhelcorifFen quia

hi operam dolofe praftant in famoto libello divula

gando, ergo eadem qya ancor pena afficiendi funt,

20 Contrarium qvidem ftatuit, celeberrimus qvondam
Helmftadenfium Profeffor Hahn ad Wefinb. titi'd, ina

J#rin.19,adverba five Jalfofive ctigm vere, Ubitris

dit ¢
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INSTRUMENTUM SCRIBERE 4
dit ¢ - Dida pana non haber locum in inventore
aliove modo auxilium. preftante guvic verbas

art, 110, Confti Crim, #d ipfsm compafisorem reflyin- 21

guntaryidemqs de inventore & propalatore libelli
famofi fentit Carpz; Qvef, 98, #.21. Ad conferis
bentem tamen libellum famofum & fic inipia com-
pofitione auxilium praftantemmitior peena perti-
nere neqvit, qvia revera eft compofitor famofi li-
belli Z s. §. 9@, Zzjnr,\imo in punéo Juris Hah-
nii & Carpz) fententia nec in _dolofo divul-
gante locum habere poteft, fed eiddem, qva
ipfe compofitor peena tenetur. per ordina polit.
d. anno 1577, Tite 350§ 3 in fin, ibi ¢ Diff der
vechte Autor befuniden /| NB Der alédann fambt
denjenigen/ fo eg alfo umbgetragen/ fevl gebabt/
oder fonfk auBgaeben/ vermuge dev Recht/ und
ja nach Gelegenheit und Seftalt dev Sadhen /
darumb anderen yum abjcheulichen exempel, mit
fonderemn Eeaft gefivaffet werdben. L, wr, C.defumof.
libell.fatis qvog; clara eft, qvod omnes auxiliatores
eadempeend, ¥ qvd compofitores puniri debeant.

2dd.dul.5:§.9.d, Injur, Anverd omnis famofum22

libellum confcribens & concipiens bodie pee
naultimifuppliciiafficiendus fit, non conveniunt.
Tutior autem eft via, fi quis verbis Con/t. Crim.
ary, o, ftricté inhareat , ut peena fit talionis,
Przjudicia adduxit Dn, Moller «d Part. 4, Conf?, E=
leét. Sax, 44,7 6. qvodgladii peena ob famofum

libellum dictata fit.  Imo & Nobilem ob idem., 2

deli@um famofilibelli decollatum effe, refert Ber.
Lich " Pars, 5. concls 07, }% i, Aba prajudicia
. ads

3




4 @Ar.I1L, PROB.PERICUL.ESSEIN DELICT(

adduxit Carpz, 9v. 8. #.16. Utfic non fit tuta_
fententia Dn, Hoppii i7 Exaim. Inflit.lib, 4.tit.4iqv. 9«
Qvod hodie plerumqve peena extraordinarias

fit, .
Advocato qvoqve fatis eft peticulofum, fi

24 verba injuriofa fuis inferat {criptis, actione enim

injuriarum tenetur adverfario injuriato. Qva
injuriz vel feparataa&ione vindicari poffuntarg,
L. Pretor edixit1.§. 5 ff. d injur. ibig. DD, Velim-
ploratione officiijudicis peti poteft, utiftz ins
juriz .in ipfo principali proceflit puniantur.

25 Di@&a amplianda funt ad advocatum extrane-
um & forenfem , hic enim forum fortiturnloco
judicii , in qvo infinuari curavit {Criptum injuris
ofum L.t §.1. /e d requirsreis. Eul. C. ubi d. cvimin,
Johan, Philipp. 44 Decif* Sax.89. Obferv.s, 5.2, (74
Brunnem. «d Auth. Qvdin ProvinciaC. #bi d, crie
minen, wlt, MeviParts, Dec.374. 7, 4. ibid, alleg,
‘Tilemann 4. Benignyin Syntagm, Dec. 3: Decad, 2.
not, 1o.n.18.[qq, Nec eiStrykii cautela prode-

“Vrit, qvam habetin insrod. ad Prax. cap. 10. (. 7.in

fim. qvod curare debeat fibi pecuniam pronume-
rari, qvia adverfario daretur a&tio de calumnia-
toribus contra advocatum in qvadruplum. £, 3.§!
e (q.-Ls.§ 1. ffi do Calumniat. 1m0 JudeX iple
‘ex officio ejusmodi injuriofa verba , -in judi-
cioprolata, fine novo proceﬁh, punire poteft,
Mev.Part. se Dec.37 4, ndo. - Etficin praxi fervari
& qvotidié prounciaricertum eft.

Verum
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INSTRUMENTUM SCRIBERE 14

Verumqvid fi reus verba pro injuriofis ven. _
ditet, a@or neget, anreus petere poterit, u priu527
punétum injuriz determinetur, anteqvam ad prine
cipalem caufam ulterivs relpondere teneatur?
Ita videri*poterat 4 qvia injuriosa verba puniri
poffunt ftatim , anteqvam caufa principalis fu-
erit finita Mev. 4. Dee. 374. %, 7. 8 qviaa&aindu 58

© cunt notorium , qvod ulteriori cognitione opus

nien habet. Decius Confil. §44.7.6.  Et vera haec
eft fententia, fi verbaper fe fint injuriofs & nule
lam connexionem habeant cum caufa Principali.29
Q voties vero afor de injuiria accufatus praten.
dic catrfz qualitaten, ejusmodi verba exigere , &
judici appareat,canf{e principalis decifionem) eti.
am ininjuriofis verbis,aliqvid thomenti afferre
poffe, toties caufee principalis ventilatio, ob ine
cidens pun&tum injuriarum , differri non poteft
arg.Swlte Fode exceptionib. ibit  nedumde jis alters
Casury ipfins ncgotis disceptatio proteletiy, :
Uliimo reftst loco dicendum deexceptione: 50
an {cribens inftrumentum in deli@is, fe excufare
poflit,quod juflu vel mandato illius feripferic, cui
qvodammodo obedire neceflum habebat§  Cir- -
caqvam quaftionent, varié diftingvendi cenfeos
an {cribens obedire neceflumhabuerit, 4nnon_,
hoc cafiipullam potna mitigationem affert excn-
fatio; quod mandato alterius {cripferit;  qvia Al
mandans & mandatarius regulariter eadem ptena
tenetur 47¢. L. 15. ff- ad L:Gornel, U, ficay, Lo Hee
Verbays, ibit verbalegis . ¢ ad cum, qui fvafis

Pertinent ff ad L. Julds adulter, L, v 2 ff-d. vi

Domig




44 CAP,ILPROB.PER. ESSE TN DEL. INSTR; SCRIE.
Vi armate ibisparvireferre vifumieft, [uis manibus

32 gvis dejiciaty anveroper aligm. 1o cafufi fuerit
fervus vel filius in poteftate conftitutus , iterum,
ditingvendum , inter delia graviora & leviora,
inillis nulla datur excufatio , quia DEO & Reis
publ. magis obediendum, qvam Parentibus &
Dominiss  L.fervasiofod, obl, & ait.ibic  fervus
noninomnibus rebus, [ine.pena;Domine dicto andiens
effé [olet , ficati [i Dominns hominemoecidere yaus fur<
tum alicwi facere , [ervum juffiffet s nec impoffi-
bilia mandari peffunt, turpia vero funt impoffi-

33 bilia L. 15, /. de condis. Inff. Sivero leviora fint
deli@a, jura excufationem admiteunt,fi quis juffu
illius,cui alias obedire debet, deli®um admiferir.
SicFilia, fiintraannumlu&usjuflupatris nubar,
non ﬁtinfamis,ﬁnzjuffu,infamia notaturlZ, Liberoriz
1. §. 4. 1bi3 qui ebtemperavit 5 venia dignus eff .

34 d.bis qui not-infam,  Simili modo in Lege Aﬂq\f
lia, is damnum dat, qvijubet dare, ejus verc nulla
culpaeft,cuiparere neceffe eft,utfonant verbaL. zs J
dumnwmibo, ffd.R, . Adeoqg generaliter ex L.4d

i ei157. pr. [+ d. R, . conclado :  Ad ea,qva non ON.|

- ‘habent atrocitatem facinoris vel fceleris, ignofcis
tur fervis, fi Dominis obtemperaverint,

35 Quid ergo de amanuenfi dicendum, anhuic
quoqgve periculofum erit, in deli&is inftrumen.
tumdefcribere ¥ & repeto diftinGtionem datam
interdeli®a graviora & leviora , inillis non excus, D ‘A
fatur L.20. ff. d. obl. ¢4t Bene inhis d.z1ry

2§ B 3. Quibus differtationi huic, per- 3
adis DEO gratiis, impono

k- - - FINEM.
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