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DISPUTATIONEM JURL:
DICAM CIRCULAREM
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MAGNIFICO JCTORUM ORDINE
" IN CELEBERRIMA AD VARNUM ACADEMIA
CONSENTIENTE

PRASIDE :
VIRO CONSULTISSIMO Atg EXCELLENTISSIM®
D O MINO

CASP MATTHSRullcr

1. D. CELEBERRIMO, PROFESSORTINS TITU..
TIONUM PUBLILOI D‘I{I(‘:C l(J)If{TDj FAMIGER ATTS-
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IO, TN P;f.CTAbILI,
RONO ac STUDIORUM PROMOTORE,
DN PAN’{JLLO NON TEMPORE VENERANDO
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PRENOBILISSIMO 5 ~ AMPLISSIMO Arj CONSULTISS
SIMO y DOMINO

NICOLAOMICHAELILS

U. J. D. FAMIGERATISSIMO, NEC NON CON-
SULI APUD GRYPHISWALDENSES PRIMA-
, RIO, MERITISSIMO,

EVERGET #,AC STUDIORUM PROMOTQRIOB
SINGULAREM ]NFORMAT!ONIS FIDELITATEM, PA=
RENTIS INSTAR N%%LENDO , SUSPI=
CIE ¢

VIRO

PRENOCBILISSIMO o PRECELLENTISSIMO, AC PLURY
MUM REVERENDO , DOMINO

M.THEODOROPYLIO

VERBI DIVINI, AD TEMPLUM DIV, NICOLA],
QVOD GRYPHISWALDIAE EST,MINISTRO PER
¥XIX: ANNOS FIDELISSIMO, PASTORI'AD £D. SP. S, VI-
GILANTISSIMO », NEC NON -BILIOTHECARIO EfUS- :
DEM REV. MINISTERII, ILLIUSQVE GONSE-
NIORI MERITISSIMO
PARENTI MEO, OMNI_ FILIALI CULTU AC OBSERVAN-
=~ TIA AD ULTIMUM USQVE VITA HALITUM 5
DEVENERANDO, © -

Flas SFudiorsim primitiasyin debite gmtimdmix tefferansy
perpetuans bencficior s memariamy ¥t & filialem
obfervantiam veftandam , cwm V0I0 omnigens

. profperiratis ;
g Sacras effe cupit

léforum deditiffimus & obfeqviofise
fimus filius 7
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Optimz Spei Juveni
o - Nobiliffimo - atg, Clariffimo bn~.PTLIO,

Fantori ac Amico_ w0 fingnlariter colendo ac amando,

N (] o L]

“S R Llins [apiens [erificat Patrem. Sic olim Sapi-

N- o5 £entiflimus Regum Salomo effatus eft de be-

5 Anz indolis, optimz fpei Juvene,omnia cu-

8,648 ¥ius ttudiaacconamina & €0 tendunt, ut fpem

0B dulcifiimorum Parentum de fe conceptam

S expleat, eogve ipfo fummaiis pariatgaudia. Talem
&Tununc,Nobilifime DN. PYLI, Teexhibesinhdc -

ipfa Academid noftrd, nimirum utFilium Admodum

Reverendi Tui,deqve Ecclefia Greiffswaldenfi longe

URT meritiffimi Parentis,vere fapientem, una cum fratre

. -tuo germano,]uyene ad fumma qvavis nato, & ficuti

“hac variis. jam jam eruditionis ac diligente Tua {pes

O ciminibusclaret : ita & Tununc prodis, egregiamg;

Al qvandam Sapientiam _egregio qvodam exercitio

?ER, academico pu}allce edis. Etqvid inde,nifi fumma

V- gaudia Parentl Tuo Optimo creantur? qvi jam , ut

JSe cum Verulamio Ser. 7. logyar, Filios [wos non tantim

"t continuationem fpeciei [u, [ed ut rerum a [e geftarum
haredes,jurmo cum mentis tripudio intuetur. Gra-
AN ¢ulor Parenti Tuo vener.ando. de t}oc gaudio,& Tibi
. Fautoroptime! deegregia fapientid,  AdGeTibipor-

' ro divina Gratia , qV& laudabiliffima illa tua ftudia

r ANt dirigatin {ui Nominis gloriam Reip. Patrjzx egregium

alems emolumentum ,ulteriusqve Parentum Tuorum opti-
iend morur gaudium, Vale, faveq '
Dabam Roftochii PYLIANI NOMINIS
o AV IlT, My 0. MDCCVs Cultoriingenta
ofiss X 7. GRAPIO, D
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Differtationss  Prafentes N
AUTQREM,

88 Singulari modeftid, pietate,& incredibili di-
W Vicendi ardore & qvam plurimis mihi aliqvo-

ATy %ties commendatus ‘es optime PYLI;
[o(@ @setiam anteqvam in intimiorem Tecum.

mihi licuit coire amicitiam; ex qvo vero
mihi fermones Tecum jungere datum eft, omnium
Te facile fuperare laudes animadverti,ex primé enim
Tecum inftitutd difcurfu non difficulter colligere po-
tui , non perfunéorie Juris Te traftare ftudium,

fed in folidiora ejus inqvirere principia, & peromnia

veri ftudiofi juris implere officium, fed fruftrahac
verbis depradico, adfunt rerum teftimonia ¢ edis
hodie non leve fcientiz, qvam in jure comparafti,fpe-
cimen, praefentem intelligo Differtationem Tuam.,

_Sic perge , & habeo cur gratuler Patriz , Parentibus,

imo Tibide certiflimo aliqvando gratulor pramio,

-qvodImperator promittit in §. ult: Procem. L. certiffi-

mus enim {fum, fore,ut proximé Refp, in partibusejus
Tibi credendis a Te gubernetur: ~ Vale & perge
fayere . :
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Nobiliffimo atqve Politiffimo

DN. THEODORO PYLIO:;

~J. U.Cultori, Gognato meodiletto

fele®ogve Amico, juxtaac hujus Diatribz
: AUTHORI

S. P

NSt Tibi Per-eximie PYLI! haud incognitum,
R qvod in judiciis non effe & non apparere
sz iint parilis momenti , nec qvisqvam tenea-
/tur , pe&us credulum praebere nudis alterl-
us pracipué adverfarii, affertis, proin erit
in aprico ,qvam ardué expofcatur probatio, aliogvin
Anima Proceffus falutata,  Probatio per Teftes au-
tem, judiciamaximé fabilit opere, ac qvo ¢b magis
veritas promaiiet, ad Teftimonium exhibendum qVis,
jure profopolepticd exulante, adigi poterit, ut feepenu-
mero vel Clericus ad Teftimoniam dicendum accer-
(atur ,juramentd teftimoniali infimul prae@titd, A&um
profe@oagerem, Literatiffime PYLI! i e de materid
ulterius effem differturus’, dum Tu Pragmaticoram.
melioris note prudentum veftigia legens oftendis fe-
le&e, qvidnam fitjuftum vel injuftum circa Teftatum
4 Clerico veladhuc exhibendum, veljam exhibitum.,.
Haud exiguam certé Tuorum in Jurisprudentia pro-
feGuum concinnasindicinam, qva teftatum das, non
fpem in margine, gvin potitisuberrimam, itautex fpe
nafcas
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nafcatur {pestum Patrize, tum Parentibus, tum qvo*
qvemihi, urpoteqvi fimul in Teftimonii teflferam des
promo {inceré, qvod per biennium meis in Collegiis
"Tuum genium oppido vigilem non absqve animi vo-
luptate confpexerim. Te Auditores inter meos inte=
riores adverti adeo indefeffum , ut non duntaxat adas
maveris calamo excipere ea, qva ame difata, fed &
difcurfus meos fingulatim confignare Tibi fuerit vo-
lupe, infuperqve eosdem interpolare (id qvod indies
tam gratum mihi exfhitic, qvam qvod gratiffimum)
dubiis iterum iterumqve mihi oblatis, 4 memet Tibi
enodandis , utevaferised folidior. De Ceterd non

Eo{ﬁxmnon ex cordis penetrali jam Tibi gratulari, de

5c ernditionis Tuz Documentd, qvod in prafens
offers publicitus.  Perfevera, Optime prri! in difcue
tiendis Jurisprudentiz Articulis Praxin Tapientibus,

fic pofthabitis obfoletorum qvisqviliis necoleum , nec
operam perdes,  Faufte faccedant & temporis accef

fuTna Conamina, ut Nomen Tuvm penes Erudi.

tos itaincrebrefcat, ceu olim JCtus PYLIUS cluit a-
pud Quirites, Qvo6 denullusambigo, fi enim Virtys
fiza neminemn deferit, nec Te dignum pramio defti-

tuet, qin & ab E4dem, non itd multo poft,Honoris "

Pileold eris confignitus* His vale, percare PYLI} vos
tis fatisqve utere fecundis , juxtaac in Pylios annos fic

-provive.  Dabam eMaufizo Roftochi, die X, Maji, |

MDCCV.
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MopErRANTEMODERATORE CHRISTO

i PRAFAMEN,
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i 'SUMMARIA.

fcus | A A

.b;J:C, 1y urilis, diffcilis cprolisa’ et hac mdterid des

':cef- tefbe Clerico. (W) Canfa impulfiva ad hanc - Mﬁm-

i3 dum maeriam, (3.). Votumy (a) Diffr ioutig .

WA prefentis Thematiss

rtys 5

efti-  E==Sm———0nderans mecum i

I\OHS N \? :—5 = ‘eam, qVa& de Tq/t}e Clevico

| yos i‘\\'@’f’ &, agit, materiam , ejus diffi-

s fic B\ dcee  culratem , utilitatem . ac

Majih, | S F& prolixitatem: “ingenue: . ut
il B bl o< profiteatur ; opus habet s
il § \\«\M il Inextricabiles enim de illa

. p, S ferilites, amqyevarios in-
ter Dodores diflenfus de eafoveri, ut & hi in im-

mienfa dubiorum varictate gretico qvafi Labyrigx-‘
tho




tho'involuti , Dzdali invocare opem, & commeita’
fua hzfitandoin medio relingvere haud erubefcant,
fecundum Andr, Kaich, depac?, inveft. P.1,C. 2 no-)
viqve decifione indigeant Cefared. Rauchb. . 2./
q. 15+ 7 41, Gail, L, 2. 0bf-131 7. 9, certum eft. Hinc
audaculus forfanaudiam,mentibus imprimis curio-
fis, quodmateriamhancgraviffimam exiguo ftyli
mei penicillo elaborandam mecum conflituerim.:
AftB. L.ne mireris hocinme opus fufcepiffe,quin
potius lufum afpicias fortis, qvz {vafu Excell. Dn.
Prefidis, Fautorisarqve Patroni uiei colendiffimi,
meeo perduxit, ut ego Filius Clerici, fub Clerici
filio, non aliam, qvam qua de Clericis agit ma-
teriam. pertraétem j" non qvidem ut Te .doce-
am, fed ut difcam, tenuitatemqve ingenii mei ex-
erceam: . omne qvippeartificium per exercitatio-
nem incrementum recipit, f{ec. Marcian, s Z,6r.
.« 8- 3 ff-de Legat, 3- Quapropter fummum veneror
Numen,, velit Spiritus {ui gratia mihi affiftere,quo
inexercendis jam ingenii mei viribus non recedam
averitate , ficqve omnia vergant in fui gloriam.,
meumgqve 'commodum , . cujus demum- fub um-
bone prafens aggredior thema ita ut Cap, 7 often-
dam Generalia ad Explicationem Rubri facientia.
Cap. I1. antemdemonttrem in quibus caufis Clerici
teftes efle poffint, & Cap. 227, pertractem Effe@&um.,
hujusteftimonit clericalis, & pognamfalfi teﬁimoni;.

CAPL.
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' Qvenqvi offendat 2q

Exhibens

Generalia ad Explicationem
Rubri pertinentia,

SUMMARIA.

(1) Introitus feu Praparatio ad T7 raitationemas.
(2.) Etymologiavocss TESTIS (32) Fox Teftandigver
modys fumatnr. (4 Homomymia quare omiffa, (§)
Synonymia, " (6.) Definitio [en. Defcriptio ipfins Te-
Ris. “(5.) NorandacircaDeferiptionem. (8.) Teftss
quotuplex. - (0.)  Teftis idoneus & omwi exceptiones
major an differant§ (10.) Clericus qualsteflis ()
Etymologia vocis CLERICL. (1z:) Anreéte Clericus per
[ortemeligarur. (13) Clericus quos modss accipiatur,
(14.) Unde deftendat vox Papen (15.) A7 fit Vocabu-
lums injuriofum (16.)- Defiviptio Clerici (a7.) Digreffeve

§. L

SRR N explicandis Vocabulis nolumus hac vi-
s8I ce prolixioresefle, fed nec plane iisexpo-
8 0V nendis, {uperfedere, ficut enim illud non

Y > orodeft, nifi ad inanem DifputationumL,
extenfioriem, ita hocincertum relinqve-
retLe&orem, dum enim pliira funt negotia, gvam
Yerum vocabula.  Li4 I de Prifer.“werbone i wocis
vivocatio;necillotis qvod ajuat
otium principale aggredi vi-
A dea-

Manibus,, iplum neg

"~




" deamur. .1 ff.de Or jur, pauciffimis, quz ad O-
nomatologiam pertinent, exponemus: Praivit no-
bisImp:in §.5. F Qvib. mod,jus pat. pot. toll. item.

_ Ulpian. in L.t f. de Juft. & jur Primo auteminfpi-

2. ciemus vocabulum TESTIS, cujus fi gvafiveris
Etymologiam & derivationem, A teftando illud de-
{condere exiftimamus cum Rutg, Ruland. de Cors-
miff, Pa2. L2, Co 1w Calvin. Lex., Garavoce Teftis, Sed !

g, Vox teflandi nonuno accipitur modo $ notat enim.,

+(1,) Teftamentum condere, per Rubr: ff. Siqvss ali-
guem teftariprobibadd. Le 11, 1 qui teff- fac. poff. (24
in teftimonium adducere, ut qvando dicimus, Deum |
teftor, (z) fignificat teltimoniumidicere feu perhi-, |
bere, gve pofterior ‘derivatio hic adhiberi poteft,
produétus enim teftis perhibet teftimonium.Galep.
31 Lex,voc. Teftor. W efemb.ad Tit, [ Ae Teftibamin,
§. 2 Sedmiffa Erymologiaad Homonymi-
4+ ampergeremus , at hic nihil occurrit, qvod notam
mereatur, ipfd enimyox Clerici jam excludit illam
acceptionem; gvando.vox teftisaccipitur pro tefti-
culo, qvi virilitatis eft teftis; hinc ad Synohyma
rocedimus$ Diciturautem teftis alias etiam (1.)

5: Antiftess €110 de de Perb fignif-quamyis enima
antiftitesdii fuering primarii Sacerdotes. G50 7.de
Artil, tiut :qvod cateros anieftent, s e..excellant.
Calepwens dufifles, Teftes tamenho¢ nomine qvo- :
gvecomprehenduntur. Schard, iz Lex. j4rvoc.A7-
seftar. -Diountur etiam (3, Superftites quod fuper
ftatum cauiarum proferebant oblata. , Leo‘p. Dick,

s Ocix ondy conflit. jude Claffs 3 C 6. de. Teft. p. 296 . Ru- |
fand. 4.4 vel qvod.ipfi rei gefiz fuperfuerint, vel

adfuerint, Schards iz Lex, Furidyvoc, Teftss, (3) ze«
: es

S

e O, S, g



{pi-
eris
de-
07~
Sed !
im.,
ali-
(2)
eun |
rhi-
tefty
alep
I’L!D
ymi-
otam
illam
tefti-
ma.s
a (1)
M
 T.de
llant.
.qVo-
9c AN~
fuper
Did{-
6.Ru-
t, vel
) Te«
fes

fies dicuntut etiam Advocati, in fenfa enitn genes
raliore : de fri®iore vid. 774 ff. de Pofinl, ibig, DA.
illi dicuntur, qvivel patrocinii ,vel confilii , vel 7e-
Himonii caufa vocanture Schard. Zez, Fur. woc.ad-
vocare. Qvi (4.) ad teftamenti vel alterius negotii
tabulas obfignandas adhibebantur,vocabanturSigna-
tores. L.zz. [ de Teffi L. 4.L.6 &7 [f« Teftan
quemadma apers

§. 3. Nolumus autem hisce diutius immo-
rari, hinc ad definitionem pergimus realem, ze-
femdelcribentes,qvod fit : perfona, qQve adfidem.,
dere dubia judici faciendam vocatur & examinatur,

6

Lauterb. «d Tit. ffx de Teftib. circa gvam deferiptio- 70

nem duo tantum noetamus, (v) Teftem deberes
vocari4 Judice, nam qui fe ingerit, eft fufpectus.
Mynf. Cent. 4+ obf.3. Lauterb.d. 4 (2. Teftem talem
effe debere, qvi Judicidere dubiafidem facere poflit,
quvod deomnibus dicineqvit; pro cujus meliore_
intelle@u notandum, qvod teftes vel fint habiles,
feuidonei, quos nec naturanec Lex repellit,vel in-
habiles, fen inidonei, qvos natura vel Lex repellit?
1lli funt vel omni exceptione majores, vel non,qvarn:
vis enim non defint;qviexiftiment,;non differreteft&
idoneum, & omni exceptione majorem; GvoS longa
ferie allegat Farinac.de Teft.qv.6.72. 2 Iple tamenin
contrarias mox abir partes;Sicjure Civ, infames ad
veftimonium admittit FrantzK.ad Tit.ff.de his,qvi nots
infam.n.14,2020Q; idoneierunt, fed non omniexce:
ptione maiores,Lauterb.a;{Ti;_ﬁde-Tdi.qvalgs {unt,
quorfi teftimonio nihil objicipoteft, gvodfidem il-
Tortimminuat,ficut € contrario non omniexceptio:
Re majores funt; yibus tale qvid objici poteft Lau-
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terb.d./,illa enim,qvalitass omniexceptione major /am-

plius qvid continet, qvam idozess, omnisenim ex- °

ceptione major eft idoneus, fednon contra, Qvalis
autem teftis erit Clericus$ Mafcard. 74/, 1. Concl306.
.3, relpondet,teftisomni exceptione gvodammodo
major y ubi notanter adjicit voculam gvodammodo:
Nulli enim afferere dubitamus, qvod ,qvaad fidem
Laici téftis minuendam faciunt, etiam Clerici in-
fringantfidem.

§, 4 Succedit nunc alterum Rubricz vo-
cabulum,nempe CLERICI. Natum autemeft hoc
4 Grecoxrig@. Wefenb.ad Tit. C, deEpife.c& Cler.
#. 4 qvz vox fignificat fortem , per hancenim o-
lim eligebantur Clerici , exemplum eft in Matthia,
Vide Aét, Apoft. C,L.verf16.~ qvem tamen modum.,
poftmodum reprobavit Jus Canonicum Cap.finX,
de [ortileg. damnat qvoq; eundem Brunaneman. 7ar,
Ecclef. L. 2. C.13. §..76. quod unusqvisqve fuo
judicio optimum eligere debeat: qvod fi tamenres
aliter componi non poffit,etiam in ele@ionibg ad hoe

remedium extraordinarium fortis recurri poteft,

Stryck. in not. ad Fus Ecclef. Brunnsd. ! ubihancin
rem adducit VerbaLutheri 24Cap.x, Fon. ONich diine
ctet/ Soffen fep an thm (elbf ein vecht Slaubeng-
9Berck / und moge woll durdh Furwis undEia
genluft mifbraudhet werden/ wiedes Schrwerds und
Guded/ aber daf ift nicht ded Wercker fondern dey
Berjobn fehuidt / nec ignota funt exempla Clerico«
rumper fortem ele&torum,qvathic omittimus,

§-  §. Clerici autem yocabulumnonuno ac-

cipiturmodo (1.) Clerici dicuntur omnes fideles -

1L Pe1r.C, wit.werf, 3.() Profeflores &Studiofi,cum
. enim
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e enim olimin Monafteriis effent Schole,profluxitins
x- - e, ur, qviliteris-erant addi&i, dicerentur Clerici,
lis Carpz, L, 1 def. §.».18.Limn. L, 8. C. 0,7 5 &8, cu-
6, jusqveenim {cientice & difcipline Studiofi Ecclefiz
da infervire dicuntur,  Fulgofiiz L, qus fubprevext,C.
do; de S5, Ecclef; unde forte promanavit, qvod Studiofi in "4
m hac Academnia Bapen appellentur, qvod nomen_s
in- |  honinjuriofumefle , cuminde derivatum credatur,
qvod 4 Veteribus Clerici minores fuerint di&i
0- wix o, exiftimat D.Ittig. in Difp, de For. Cler, Secut, C.L. 1+
0C §.1 ex qvoqvidem id inferr poterat, hanc vocem
er. perfe injuriofam non effe; fed cum etiam id in-
0- | Juriofum fit vocabulum, gvod ex more regio-
ia, nis tale eft, nonimmerito qvis dubitaverit, annon_,
., moribug hujus loci,vox3apei/injuriofa fit, none-
X, nim Studiofis hocimponitur nomen, nifiab irata’
41 plebe & fic injuriandianimo. ;
uo §. 6. sedut inviam redeamus, Clericus ;¢ |
€S nobiseft, qvi divino cultui minifteria religionisim- i
oc pendit.L.2, C, Theod, de Epifc ¢ Cler. qva defcriptio 2E
ft,  praferturilliqvatradituriz C. Cleros. 1. Diff, 21.qvod i i
1 Clericifint , qvi inEcclefia Chrifti deferviunt. i
e §. 7. Poflemus hicvarias Clericorum fpe- ¢
18- cies, aliaqve qvam plurima fubjungere, fed hazc
10 prolixiora & abinftituto noftro alienafunt ,hinc iis
ad | miffis ad uberiorem propofitinoftri Thematis ex-
¢¢ | planationem progredimur, '
0~ :
ac- | I
les F i
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i
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" CAP. 1L

IN
Qvibus caufis Clerici efles

poffintteftes & qvomodo:

SUMMARIA.

(1)  Clericusteftis ¢ffe potefts (2.) Ratio, (3) L
mitatio (4) Awtores iy rexius negativais tenentes
(5) Defenditur affirmativa, (8) Clowicws an cogi pof-
it adtestimoninm dicendum,  (7) wid regulariter
i teftibus obtineat.  (8) ~Ratio (9) & jurans filen-
tium poteft cogi.  (10) Quid jure Canor. obtineat, (i1)

wid de Clevicis [entiendum. (12) Adducitur negarivas
(3) Defenditur affrmativa. (i4) Lex obftans refelli-
tnr. Q) Qvid bodie obtineat. (16) Quis compel
lere poffit Clericum ad teftimoninm dicendum, (1'7) EX+
emptionem & [eculari judicto allegare Clericus an pof-
fite (18,)  Exemptio Clericorsm unde, (19) Quidho-
die valeat, (20) An Clericus coram  judice [ecnlarivo-
lens poffit examinarin (1)  Jursdictioan polfit proro-

garin (32) Diffentientes vefutantur (B) A hodie:

prorodatio dbtineat,  (24) Quidin hac canfa de Clerico
[entiendum. (35) Cafitsin quibus prarog;:tiolammnm
wvenit,  (26) Ouare Clericus nonpoffit proregare ji-
yisdictionem Laics. (27) An vasio ila locum lmbjerg
polfit.  (28) Clericus potestcoram judice ‘fecularicum
licentia judicis Ecclefiafbici examinari,- (29) Anctiam
waleat, [iper delegatumfiat. (30) Qwid badie,  (31)
Jla licentie conceffio es? probanda.  (33) Prafumptiopro
inffrwmiuto an aliquid conducate  (13) Licentie con-

' ceffio

|
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cclflo quomodoprobandd. (34 Obfftans Les vefellizyy,
(35) Cafusinquibus Clevicid [eculari judice fine licentia

examinari pa_/]imt. (36) a&.Neceffitas,  (37) Zncom-.

petens Fudex antunc guod, poffis examinares (38) B.Po-
test adfuperiora Tribunalia immediate vocart,(39)Qua-
senus hoc valeat,  (40) Anfuperiora Tribtnalia [#bfi-
dio judicis Ecclefiaftici gpus habeant. (41) Negaiwrs
(42) Ratio (43) Sitempore negotij geftifuerit Laicts
9 tempore depofftionts Clericus, coram quo judice erit ex-
aminandys. (44) Quomods Clericiss ad veritatemdi-
Cendam compellatur, (45) Anjuramcnio confringen-,
dis. (46) Affrmature (47) Ampliatnts (48) 4n
Juramentum pracedere debeat depofitionem, an vero [e:
qui, (49) o?gm/ /i confvetndo contraria fit. (50) In
Quibys canfis hoc obtineat. (51) o@i!/d inClericis valeat,
(s2) Quare Clerici ¢ non [ubdsucere debeant jaramenta.
(£3)Zextrs obfrans refellitnry (5 4) Quatenns anthen-
ticis fides it habenda, - (5§) Clevicis juramentum 4 par-
2ibus vemistipoteft. (56) In quibus canfis. (57) Quid
de Parochis [enticndums ~ (58) Furamentum corporale
praflare tenenturteftes.  (59) Quaratione, (60) Nox
Jufficit testimoninm [ub juramento yquod artea Domins,
pr affitum eity (61) Obffantia de Medico y qrromody i
telligenda. (61) Clericorsm depofitioper jurament, quo
DEO ¢ Ecclefia obftrictifunt ; nonvalet. (63) Limi
tatur, (64) Testes vacandifunt adlocum judicis. ( 65)
Exceptioin qhtbns locum obtineat, (66).4n Clevicus /’14~
beat beneficium egregiarsm }m:ﬁﬂmjﬂm. (67) Testis
GHog, torquer! poreft adteFimoninm ;z’tcmdzgn_z. (68) Ona-
nam adidrequirantar. (69) Quid 17 Clericis, (70)4f-
frmativa defenditur, (7) Clericus anin c;‘mz‘mn[/é;f;
sefbis effe poffit., (2) Qid in civilibng, (73) qid hodie,
A (74)4n




fa proprice (77)

. ctum committendnm pertineat.
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(74)An Clericus reftis effepoffit i canfaproprias (75 Jv4

caufa dicatur propria. (76) Nemo poteft reftis effe in can-
Toscts allegati quomodo intelligendis
(78) De confeffionibus Clerico faitise  (79) An revelatio
illarum qUid operetnt (zo) Diftinttio adbibendar (81)
Sententia Bachovij & Ekbolti. (82) Refutatio obftantiss
(83) Quidde delicto committendo ffatuendsm. (84) Cle-
vicus interrogatus 4 Judice s an [ecvera gpifeffionis reve-
Lare teneatur.  (85) SontentiaLutheri Addnciturs (36)

Unusquisd, non debe? fecretarevelare. (87) Extraaitum
confeffionis [ecreto commiffa an Clericis debeat revelares
(88) T extoris éT‘Bt’]eri_ﬁfﬂteﬂtid allegattrs (89) c@yid
de confeffione Laicotempore neceffitatis facta [entienduns
(90)S4¢'erd0t/':,rerve//mris talia panas (91) S per alios
teffes confe(fiofit andita & revelata quid tum? (92) Ad-

ducitur limitatio. (93) Hee limitatio an [olum ad deli-
(94) An etiam addeli-

&t commiffie. (95) Qvid /i confiffor de crimine revelato

i qm antea a judice intfrrogzztm? (96) Aut confeffionaris
[ecretamans 2 ffandi poteftaten dederit,
§. 1L
Ruftra videor follicitusde caufis, in qvibus Cle-
Fri‘ us teftis effe poffit,nifi probavero prius,qvod
teftis cffe poffit s Seddehoc vix dubitandum; Eft
enim teftimonii dictio de genere permifforum,Mev.
P.7.Decibiniisautéqve regulariter licitafunt,qvis
libet praefumitur habilis. Carpz. It - Confl15, Def.
53 %3, nifi vel naturaim pediatur, vel Lege prohibe-
atur. Mafcard. de Probat.Vols.Concl.310. 7+ 4. eorum
autem qvi impediuntur vel prohibentur catalogum
longaferie extiubent Doctores, vid.Lauterb.z47ir.fs
de Teflib, Struv. 8. 7. C. Exerc. 28, #h.38.f¢qq, Clerico
YEroin genere nec natura, nee Lexrefiftit, erg‘ci a
teltr

-
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& teltimonid dicendo,non eft repellendus, nifi in fpes

- cie hujus aut illius negotii gvalitas, qva de reinfe-

o rius,aliud {vadeat.

i0 §. 2. Non inhzrerem huicreiulterius,nifi
1) negotinum nobis faceret. Rutg. Rul. de Commiff.P.x,

2o L§.C.4¢ 7.3 cumalleg. ibid, Abb & Felin. izCap.

e Cum Nuntins, 12, X de Teft. & atreft, Caravit, ad rit.

€- magn, Curigyvits144. 7.1 exiftimantes, Clericosex:

6) emptosefle 4teftimoniidictione, qvorum opinioni

7 favere videturCaz. qa’zmqwzm.z.(:/z, 14. 47, 2.1b1 : Sa-

Co cerdotes in [ecularibus negotiis pro teftimonio 707.r0gen-

id fur, necenim eos decet fecularibus (& immifcere
7 negotiis. C- quoniam, 8. Dift. 10. Can. [funt sonnnlli, 15
jos | Cas16, gv.1.add. Caz Tefbimoninmy 9. C411. gU-1. ibi:
ld- TeftimoniumClerici adver (s Laicum nemo recipiar. & fi
li- in criminalibusteftimonium prabuerit,irregulari-
li- tatemincurritFarinac, dezeffgv. 61.7.59. Mafcard.
10 de Prob, Vol. 1, Concl. 306, Sed ficut hi textus varies
ris admittunt explicationes, ita PraXis etiam quotidia-

na teftatur, Clericosad teftimonium admitti,Confe
Farinac, de Zeflibs qu. 61 7,62 Umm. Difp.ad Pro-

e ceff 164 7, 16. :

d . 3. NumautemcogipoffintGlerici,qve- 6,
E gitur® Quod regulariter teftes ad teftificandum 7,
eVe compelli poffint,fatis patetex L.19.C. de Tzﬂ La.cr 8,
29 .- eods iddj partim proper utilitatem Reipublice,
f. cujusintereft, ut adhibeantur teftes, qvo Judex eo
e- melius in notitiam rei controver{z perveniat,& dee

m tegatur veritas. Stryck. i# Difp, de Salute publica,
m quz eft 7ol 3 Difprt. 160 Cap oS 7:5Te Idem_mmz-. ad
fo ) Lauterb, Titude Teftib. verb. Goguntur, partim, quod
g teftimonium dicere munus fit publicum, adqvod
04 invitus qvis compelliture Richter.4d Cap. 45, X.de
&i‘ 5 B 2 TL”’/}Ib,.




Tepibn 9, Rul dAPri L2, Crng. Gail L.y, 64f:
100.2.2. add.Lauterb, #d¢it.[fodeTeftibBrunnem, 2d
L ffodeTeftib. ».28. etiamfiqvis filentium jurave-
Yit. C. 42X, de Teftib, c0g.C 3§. X.deTeft. Mev. P. 4.Dec.
20.2,2, Juramentum enim hoc,cum inprajudicium
tertii vergat, Richters 44C, 45. X de Tef?, adeoqve
illicitum, Setfersdejurament.Ly1. C.17.26. non obs
ligat jurantem, cuilicitum eft,propria authoritate,
d,Cy 4. & fine impetrata abfolutione recedere, Gail,
L..0bfi100, 2.3, Brunn. Proc,Civ.C. 20,763, Richter
2dC18.X. deTeftib. n 33 Martin, Comm. forenf tit 2.
i0. 734 feqq. qvamvis Jure Canonico {ecus,qvo te-
" ftestantum monendi & {vadendi funt, non etiam
cogendiregulariter; nifi ubialia probatio deficit, aut

exgratia, odio, metuve, teftimonium perhibere_, -

recufant. G-1,4.5.X. deteff.cogs Umm, Difp.adProc,
1. 16.2.30.Brunn.ad L,1p. C.de Probat. Sed num idem
de Clericis § Pronegativapugnat Refcriptum The-
odofii 2 L.7, C.de Epifc. ¢ Cler. ubiinquit: zec hono-
ey nec Lfﬂgiéw Ep{ﬁo])w ad teftimoninm dicendum fla-

1

giterny, jungitur ratios zam ¢ perfona oneratur, &

. dignitas exemta confunditar; Sedverius nihilomi-
B nus exiftimamus, etiam Glericumad teftimonium
dicendum compelli, poffe, cum  veritatem celare
peccatum mortale fit, qvod committit, qvileate-
ftificando fubtrahit. Gail, L.i. 04/ wo.z1Farin. 4.,
qv.78 7 3. nam&qvi veritatem occultat, & qui
mendacium dicit, Reus eft, inqvitex Auguftino
Gratianus iz Can qvisquis, 30.C411.97. 3. nec obftat,
d. L 7.¢. de Epif¢, ¢ Cler.nam praterquamaquod 4, 4
de Clericisajudice fecularinoncogendis loqui vi-
deatur, Brunn. 444, £,3. # Lintelligendailla de fcaru,'

1ves

14,
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osf;  fiveritasaliterhaberipoffit. Brunt.«dL.19. Cide
1, a4d Tefth, imo hodie in Germania Epifcopos & Cleriv g
Ave- cosad teftimonium dicendum compelli pofle teftas
tur Ghriftin, Decary, #, 8.feqq. Garpz.P. L Conft 16.

Dece
ium defidp.Coler. Par,Dec, 211, ¢#P.2.Dec. 145,2dd. Schinob.
qve Dl//’- 4d_/jl. 13« th. 3.
 obs ~§ 4 Poftqvam itaeviGtum dedimus, Cle- 16.
rate, | Yicos nontantumad teftimonium dicendumadmits
yail. ti, fed & compelli pofle, nunc videamus porro,
hter qQuis eosad id compellere poffic? Ubi quidemid
tat. d}lbio caret, qvod , cum teftis compelliad teftimo-
0 te- nium poffit, is compellat, cujus jurisdi¢tioni fub-
jam Je@us eft teftis, alienz proin Jurisdictioni fubjectus
yaut | ad teftificandum non cogitur.Carpz, Lyge D: 24, 7. te
re, ~ Lauterb.4./. Annonvero exemtionem a fecularis 1,
¥y judicis coadione recte allegare poffint Clerici,du- "
dem bitaveris, fi enim {0 juread eam provocare velint, ‘
Che-  hac illisnoncompetit, cum enim Ecclefiam fufce- B
10730~ perit Respublica, ut alumnam nutritiam, non eft |
,fla= | Respublica in Ecclefia, fed Ecclefiain republicas L i
7y€ utexClapmar. 4¢ Arcan, Revumpubl.L,3. G 5. loqvitur i i
mi- Mev. 2d Fus Lub, qv.3.#. 4. ubiid variisS: S. texti- o
inm busprobat: Sedexemptionem,qvam habent, be- 18, - 4
lare neficio imperaritium habent, poftqvam enim Epi- :
ate- fcopi, aliigj Preelati fibi ab initio arrogarunt audi-
. dJ, |- entiam,feufimplicé cognition€, eorli,que adEccles

!

C qui fias pertinebant.z. £.C. deEpife, audienstandem ardot

tino ergareligionem effecit , ut ex conceflione fuperio-

fat, rum Ecclefiafticos Magiftratuscam omnimodajua-

|4, risdi®jone Ecclefiafticd acciperent, abdicata in

ivi- ) eosfecularipoteftate. Mev, 4, L. firmavit& hoc Frid, L
afin . duth, flatnimiss G de Epife. ¢ Cleriubi ftatuit, fi |
| ve- B3 qvis :




visEcclefiafticam perfonam incaufacivili velcri-
minaliad Judicem {ecularem trahere prefumat,
qvod tunc a&or jure {uo cadat, judicatum non_
geneat, & judexextunc poteftate judicandiprive.
1. fOI: Hodie ergo Clerici exemtionem 2 poteftate
judicis fecularis velte allegare valent, nec nifi 4 Ju-
dice Ecclefiaftico ad teftimonium dicendum come
pelluntur, id enim prarogative datum eft dignitati
Clericali. Gail. Ls 14 05/: 100. .16, Balduin.de Cafib,
confes Lo 1.Co9eC4f 190 Farinac. 4.4 qv61- 7 70.Carpz.
L3 Des 24.Finckelth. 0bf: 95+ Lauterb: 44 Tit:ffvde

Teftibs :
5. Utut vero alien® Jurisdictioni Tub-

20 . : ; :
jeCtus invitus ad teftimonium coram Judice in-
competente Cogi nequeat, volenstamen examina-
ripoteft, Carpz. L.3.D. 24.Lauterb. ds /. cum
indubium fit, licere alicul alterius]udicisjurisdi&i~
2. pnem prorogaré , vel tacite i 4 Judice incompe-
rence citatus fciens omifla fori exceptione compaa
urisdict, vel exprefle, confenfu

reats L.4.C de F
fcil. partium, Z-L C.dejurisdict. Lag. 18, ff- cods

Lauterbs 44 Titf. de jurisd, Vinn. de jurisd, Co 11

7. 4.[64.QVE prorogatio hodienum ufum habet &

o freqventatur : Etqvamvis non defint, qvi diflen-
* tiant, propterea, qvo
conceffa patrimonialis fit, ideoqve eam habentes
fubditos mandatis peenalibus ad fuum revocare
qveant forum. Strauch. 4ifféert.20. thi. Lauterb.

4d Tit. jf+ de j’m‘z}fdic'f. hoc tamen non ulteriusin-

telligendum, qvam quod fabditi generaliter alte-
&ita ordinarii Ju-

rius Jurisdicionem prorogare,

dicis Jurisdidioni fe {ubtrahere nequeant, Stryck:
#fs

d hodie Jurisdiétio in feudum'
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%f. mod, %, ad Tit. de ju7isds §.22s & [eqq.& in not. ad

Lauterb.ztde jﬂrisdlc’z‘.verb. adferevocar.Qvodve- 4 5

ro inparticulari, h.e.in certa qvadam caufa, hodie-

_ num jurisdi®io prorogari poffit, fatis probant

formulz fori renunciatoriz, contra&ibus adjici fo-
litz , ut qvandoqvialterius fori, adeoqve difficilis
conventioniseft, fubrenunciatione fori fidejubet,
qvas claufulas fuo hodienum gaudere effectn, nem-
pe prorogativo jurisdiGionis,docet Stryclk.de €ant,
Contract 8.1, C.5. §.18.

§, 6, Sed ututhecita fint, exiftimamus ,

tamen , hactenus dica in Clerico patiexceptioneir,
ut nec volens coram judice feculari poffit exami-
nari, Caz2C.12.qv.5, Clericus enim jurisdi-
&ionem judicis fecularis prorogar¢ non poteft.
Cap. 2. X, de for Comp. Sicut enim alias prorogatio
variis ex caufis impeditur, ut ex qvalitate caufe,
qv&cungve enim caufa non dependet ab arbitrio
privatorum, illagvoqve non eft prorogabilis, ita
ad Criminalem,qvenon nifiex {peciali Lege come
petity Letep? & §. . ffde Offic.e)s cti mands jurisds
non prorogatur civilis. Strauch. Différts 20. Thefs
5, itagvoqve caufa, qvz privilegiatum habet judi-
¢em,non eft proroga ilis, Stryck. iz not.adlale
terb. zit. dcjumd.verb. Probibitarun 3 fic QqVOQVes
caufz feudales coram Dom.ino & Paribus Curie
raftandze , 1 Fend, 18, 2. Fends 15 in fitte Stryck. i»
Exam, Fur. fends G20 4Vid prorogationem nonad--
mittunt. Struv. Aﬁj}‘ﬁf. jﬂ}’. ﬁ'ﬂd. C10. th.at, n.2e Haec

enim locum nonhabet, gvoties ju_risdi&';o fingui
. Gail. L. 1 0bf-40. Rofenth. de

feud, G 124 conch 374 & inde qvogve Oritur, qvod
Clegi-

——
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Clericus Laicijurisdi&ionem prorogare impedia- '
tur.. CarpzyL.3. De. 24 qvamvyis er}imunusqviSw it
qve favori pro it introdu&o ;enan:lare pe{ﬁt, T - L€
en. G, de pacts hoC tamen privilegium non oft pere -
{onale, fedtoti ordini Ecclefiaftico indultum. Gail”
a7, L. 1,0bf\ 4072 7+ qvanqvam tateamur,hanc ratice

netnallatamex Cap- /i diligentina X. de fors comp. pa
rum concludere; utut enim renunciatio fori abu- gi
no Clericorum tacta,toti ordininon pree]udicer,cur &
« tamen qvoad ipfom Clericum renunciantem non tur
fubfifterec, non videmus rationeni, imprimis i qv.
canfanon fit Ecclefiaftica. Stryck. iz noteadBrun- tan
2eMs j'u:];‘:c/ef. Lib.3. C.1. §. 12, cum etiam in Laiz tati
cum compromittere poffint Clerici.; Vid. Mynfing. qv.
Contytyobf 67.7. 1wubi in Gamerd ita judicatum re- 1a
fert. Cor
S §- Qvam_vis autem Clericus coram ja- prs
 dice Laico & feculari necvolens examinari poffit, Po:
ermittitur tamen taleexamen cum confenfu Epi- ;'”(

Ta

fcopiaut judicis Ecclefiattici 3 poteft enim hicli-

centiamdare judiciLaico, ut teftem Clericum cos
: vam fe ipfo examinet. G4z 2Cae1d. q. 2. add. Ma-

foard. de Probat, Concle 1365 7461 Gails L.1. obf. 1004 fA'l C
4.1, 9+ G de Epifc. & Cler.n. 6.8 7. a

16, Brunnemnl.
29, CArPZ: sit, o art, 4382209 videtur evim ficipfe |
' sudex Ecclefiafticusper fecularem, tanqvam deles | Vo
gatum,hoc examen ex )ed_iviﬁ'e.Carpz. L,y defony Cit
10, qvamvis enim regulariter teftes ab ipfo judice R,
fint examinandi,Carpz.L. 3, Refp. 37, 2.7, Lanterb. ?_o
13

10, 24t o de Teftib, Hodie tamen inarbitrio ipfius efty
' anipfe eos examinare, an aliis hoc delegare velit. | {‘JV
; 1

Gail, Li1 00 96y 7 1
: g8 be
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§* 8 Sedcumjudicifeculari licentiam te-
_ftem examinandi datam efle fadi fit, ea autem.,
gz funtfa&i, ab allegante probari debeant, Me-
noch,de Prafimpr-L. 6. pref4.Mantic,de Gonjectuls,
wolunt, Libez, Tit.1. #. 4o funt enim facta Tui natura
incerta. Card Tufch.Zom. 3. lit. F.Corcla0. hincilla
vagslicentiz conceffio probanda,ad gvod non ff-
cit,etiamfi Notaris dixerit, Clericli citatum, jura-
tum& de licentia Epifcopi examinatum effe, uti lo-
qvitur Farinac. de Tes#-qv, 61,4 87. ntutenim non
tantum proinftrumento prefumptio militet veris
tatis , Hopp. 44 §. . 7, deinutil, Stipul, adeo,ut ille,
qvipro fe habet inftrumentum , habere dicatur ¢
Tangere me noliyCravett confils 3. infiz Rol. aValle
Co7:100. 7. 4. 70l, 4, hoc tamen declaratur; ut
procedat, qvamdiu contra inftrumenta nihil op-
ponitur, fecus ergofi opponatur, Barbof. Lib.9
1it, 96. axiom.3, utfi in praefenticafu judex Ecclee
fiaftiqus neget allegatam licentia conceffionem.

§. 9+ Probari vero illalicentie conceflio
poteft etiam per conje&uras & prefumptiones,, fic
{i Clericus prafente & non contradicente Epifcopo
4 feculari examinatus fit judice, prafumitur ille
confenfifle & licentiam conceffiffe,Mafcard. deProb.
Vol,3, Concl, 1225, 725, nec obftat, qvod vulgo di-
citurs Quvi tacet,fuofalvojure tacet. L. 142, /- des
Ry Fi imprimis in prejudicialibus, uti hic, Mc.
nach. Conf. 573 #s 12 hzc tamen regula, uti a-
lias varié , ita & tunc exceptionem. patitur ,
qvotiescunqve prae(ens a&um,.contradlcendo,
fi vellet, impedire pofet , toties tacens ha-
betur pro confentignte, Menoch, de prafumpt, L,
: C 6. pref.

2
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Mafc. de Prob. Vol 3. Concl. 33 Fa-
chin. controv. L7, C. 80" €X prefentia enim prafu-
Initur confentus.  Barbofs L-14.C.86. axiom.s.

3F ~ 1o+ Dantur tamencafis; ubi judex fe-

6 cularis Clericum etiam fine licentia Epifcopi exa.
minare poteft; huc retertur (1) fi itaexigat ne-
ceffitas, hec enim non taptum non fubeft Legi-
bus , fed Lex potius fubeft neceffitati. 7. Ly 7. i
Jin, profs de admin. & peric. 14t Caps Confilinm. 2. X.de
Obferv,jejun. hinc fiinmora _periculum , V. g term-
pore peftis,Clericus coram judice feculart exami-
nari poteft, qoties enim prafens neceffitas poftu-
. Jat,receptio teftium etiam coram incompetente ju-
7 Qdiceta@avalets Gail, Z.1.0.937. 4. Farinac. de
Teffy gv. 61 7. 83. imprimis, fi imploratio judicis
competentis' moram cum periculo arpittenda po»
fteaprobationis reqvirat, hinc etiam judex Laicus
Clericum delingventem fine confenfu Epifcopi
rehendere potett, firesmoram hon patiatur, &
prafens fug periculum adfit,Stryck. i #os. ad
Brunncm, Jus Ecclef: Lib. 3 C. 1§12,
§, 1, Poteft etiam(2)Clericus, omiffo judice
3% inferiore Ecclefiaftico,ad fuperiora ftatim Tribu-
nalia vocari, qvamvis enim Clericihodie a fecula-
risJudicisjurisdictione exernpti fint,perea,qa fu..
pradi&a, id tamen apud fuperiora non o ferva-
eur Tribunalia, qve reprafentant Principem , cui
Glericiin canfis Civilibus & Ecclefialticis, qvate-
nus imperium & judicium humanum patiuntur,
. yirtute juris Epifcopalis fufpenfi & inPrincipem.,
translati fubfunt, Mev. P¢-8& Dec. 274. 7 2 add,

6. pref.99s me1ss

Martin, i Commens. For, Tit,20,§p 3.7, 95+ UL Pro-
inde




indeilla Clericoruth exemptio adinferiorura Ma-
giftratuum jurisdiionem fit reftringenda-Brunn,
- in jur, Ecclef. Lib,3s Cap, 1. §4 1
: §. 12, -SedannonTribunalia fuperiora,ubi 40
. Clericum ad teftimonium perhibendum vocant,
: mediate, & fubfidio judicis Ecclefiaftici implo-
- rato,idlfacere debeant , qvaritur § qvod prima

g qvidem facieaffirmandum videbatur,, ed re&ius 41

3 negat Mev.,P, §. Dec. 2744 #. 6. judici enim fecu-

- lari, cujus eft in caufa jurisdi&io & in Clericos pos

- teftas luperior, non denegandum examen Cleriel,

- qvia judex Ecclefiafticus vix doc:re poterit,fibi 42

- Jurisdi&ion€in Glericos privativeconceflam efle;

e potius accumulative data videtur,uci vult Zanger,

is de Except Pe 1. Co 2 72, 160.Stryck, in not.ad JusEcclef.

)a Brunn. Zy1. Gi6. memér.l.z. §:6.& Liz.c.1.§. 11.qvame

s | visetiam in cafi1, ubi jurisdi®io privative con- ,

pi cefla, iubditos inferioris judicis, ad teftimenium., } ]

& perhibendum, Principes vi fuperioritatis territos |

ad rialis immediate citare pofle defendat Carpzov, i i

P.2. Dec,30§, 7.9,add Lauterb, «d Tit, [f.de in Fus

5 vocands :

- §» 13, Extrahos, aliosqve cafus,Glericus

a- ad judicium Teculare non debet trahi, fed vocatus

1.. fori exemptionem  allegare poteft; Probare au-

ra- tem prius debetClericus fe talem effe, eft.enim.

ui hac qvaftio, utrum Clericus fit , facti, Ziegl: ¢

tee | Lancell, L, 32 tits 1.§: 6o 17 Jfin. nec Clericusqvis-

ar, qvam in dubio prx(umiturzMenoch. L.6: praf.n6,

N,  #i, &feqq. Hinc In delicto deprehenfus {i fe_s 3

id, | Clericum dicat, judicis fecularis fuper hoc deliéto |

ro- cognitio eft, & ab ed tamdiu detinetur, donec )

ide G Cle. '
Lb
‘ 1
] |

w5




Clericalem probaverit qualitatem,Brunnem: i2s run
JHr Ecclef.Ly3-0: T § 14, qvomodo autem probetur, adt
latiusexponere nolumus folo fane habitu non_. Ga
fernper probatur, gyod latius deducit Mafcard. cor
de Probat. Concl-302. ubi multis hoclimitat, & z.10. niu
afferit,qvoad privilegium fori habitum fufficere, fub
Glericalem, add. Excell. Dn. Przf Difp: de ofcul. L.
Nocivo Coa;739. certiusprobatur perliteras tefti ian
moniales,Brunnem. <4 L. 22.Ce de Epifc. & Clersm 63 C.a
aut his amiffis,per teftes, qvi a&ui interfuerunt, mil
C, 2. ¢ 3. Xode Cler. peregrs Mafcards Concl,303- {co
43 §+ 14, Quod fitempore actusgefti feu ne- Con
gotii , fuper qvo examinandus eft teftis, Laicus P
Rierit, nunc autem tempore depofitionis Clericus Cu
{it, annon hoc cafui coram judice Laico examinari fed
poffit,; nonimmerito dubitari poterat 2 Nobis ta- .0l
men negativaarridet, partim, qvod, ubi teftimo- C.4
nii di&io eft veritatis, qvalitas teftium attendatur, Pri
qv eft tempore depofitionis, Hopp. 44 §.7, F.de no
reftam. 0rd. partim,qvod unicuiqve liceat forum.

mutare prius, Lauterb. ad zit. s de judic, nifi tas tef

men in fraudem juducii fecularjs in facrum ordis ut
nem {e cooptari curaverit. Brunn. iz jurs Eccle[. L.
Li3.6.1.§.4:i7  finoutatio enim fori in fraudem fas ter
&a,non valet Brunn, 44 L3t /. ad Municip: 74 64 po
hinc etiarmn,fi poft deli¢tum Clericus factus fit,a judi- pr
ce Laico puniripoteft , Brunnem. 4dL. 4.Cde E-~ | Fo
tu

pifes s Cler. #.3 .

§ 1r. Ordinis ratio nunc poftulat, ntvie | <o

44 deamus , qvibusremediisad teftimonium & veri.. | G
tatern dicendam compelli poffit Clericus, ubi quie .| #.

dem ordinaria lla omittimus remedia, ut pigno- 4.
- rum | Tg




Vis

rum captionem , mulé&z indi@ionem,Lauterb:
adtit, ff. de Teft, mandata peenalia,imo bannum.
Gail, L.1. 0, 100. 7, 12. vifuri tantumcelebremillam
controverfiam, an mediante juramento teftimo-
nium dicere teneanturf qvod affirmatur, totaenim
fubftantia depofitionis in juramento confiftit,Gail.
L.1.04f: 101.7.Lita, utteftiinjurato noncredatur,ete
iamfi praclare Curiz honore prefulgeat.Lag. §. T.
C.de Teftib, autImperator vel Pontifextuerit, Ums
mius Difp. adProc,16.¢h. 60.aut Cardinalis vel Epi-
{copus. Carpz. Dec,97, n,10¢ Mafcard, e Prob.
Concl y6.7.2. Umm. 4, L. aut plures fint teftes,c.
5. Dift. 44. Farinacide Teit.qv, 74-».61. Brunn. 2dL.9*
C.de Teft,qvam fententiamnon tantum receptan,
fed nec contraditorem habere docet Finckelth.

-Obf:30 n.12. Mynf €ent. 3,0/, 77,2dd, Carpza Pi2.

C.43s Def. 8. m 4. feqq.  Mev. Py 2, Da12, IO nNeEC
Princeps hic difpenfare poteft, Carpz: . &+ Me-
noch. arb.jud. queft.C. 26, 7. 4.

16. Ha&enusde neceffitate juramentia
teftibus praftandi di€ta ampliantur uleerius, (1)
ut juramentum depofitionem pracedere debeat.
L.9.G.de Teftib. Brunn.add.. L.g. # 1. nefpe remite
tendi juramenti animofius deponant, & poft de-
pofitionem fit potius juramentum purgatorium,ob
Dropriamperlonam praftitum, Martin, s#Comm,
Fur.1ite10. §. 3 726 &ching, i tefesante juraraens
eum depofuerint,teftimonium eft pullum, Mynf.
cent,3e0bf. 38, Umim, adProc. Dyp. 19, ths 9. # G2
Carpz, Tit. 13, 41£:4: 759 Brunn, Prec: Civ. Co 20,
#. 6.&jurata proinde opus eft repetitione, Marg
d, /. 7.28. Mev.P. 4. Dec. 250. Richter«dC 19.X. d¢

 Zeff, s 62. nifi tamen in continenti poft depofitios

(OF) nem
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pem juraverint. Mafcard, 7ol,3. Concl. 1368, %5
& itain Camera receptum effe teftatur Gail, L. 1.
0.10i, #. 9. Brunnem. a4 L. 9,C.de Teft 7.2, inaltu
enim continuo non nocet prapofteratio.Hopp, <4
49§ 5o depupill [fubft,(2)Ut nec confvetudoin contra-

futura, Umim, Dip. ad Proc.16. thi9.7.460. Mev,
ad FusLub. Lyse Ty 741 2 g, Carpz. 2.4 G 2.def.
17. 7,11 qvod absgvedubio intelligendumde con-
{vetudine,qva indiftin&e omnibus teftibusjurandi
remittit neceffitatemn; quod fiad perfonasintegrita-
te vita confpicuas reftringatur , €3 valere defendit
Gail. L.1. 0, 1o1, Martin. iz Comm. For. Tit, 20, art. 3,
g0 .21, qvod tamenad caufas civiles reftringendum,
unde privilegia Nobilium Auftriz ac Sveviz,qvod
teftimonium perhibiturinon teneantur in perfona
comparere,fed per {cripturam, {fub fide fuaa,bsqve
Jjuramento corporalideponant,& depofitionem ju.
ratam judici examinisloco transmittant, untey iy
ver Handyehrift und Pitkeaft. Gail. L, 1 obf.
100. 213, ad caufasciviles reftringit Brunn. ##Proc,
Inquifs G. 8. membr 1o 7y 44
5t . 17. Hucusqve paululum prolixius alla-
taad Clericos applicari poffe non dubitamus, nulla
enim juris authoritate exemptionema praftatione
juramenti docere poffunt; militat potius contra
illam tum generalitas textuum fuperius adducto-
rum, tum apertus textns inCap. Nuper, 51, X+ des
Teftibe accedit,qvod Glerici Ve afte@ibus regan-
tur. Finckelth, obfs 94 770 Caxpz. Dec.77. Coler,
§1 P.1.Dec, 241 7 4. & cum juramentum Jpecies fit
cultus divini,Erantzk, <4 Tis. [+ de j4rejur 4. 15 ac
con-

rium valeat, utpote contra Jus naturale & divinum
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confirmatio veritatis, Cap. Etfi Chviftus. 26 X.des
Jjurejur.noneft, cur Clerici juramentam praftare
recufarevelint, Carpz.Psl.G. 16-D, 69.7 8. po-
tius hzec recufatio & refragatio officio Clericorum
planeinconveniens eft,dubiamillorumifacit fidem,
contemnuatjudicem, juramenta inter peccata re
ferunt, veritati defunt, charitatem proximodebi-
taminneceffitate non obtervant : verba funt Mev.
P. 4, Déc,265. unde & in fpeciede Clericis,qvod ju-
ramentum przftare debeant ante depofitionem.,
cautumeft ind. C. s1. X.de Teft. Richter. 42Cap, 54
X. de Teft.».16, Nondefint eqvidem,qva pro ex-
emptione Clericorum 4juramenti praftatione af-
terrifolent argumenta, ficprovocant ad 4xih, fed

53

JudexG de Epife. & Cler.ibi: non tamenjurent, Car 4

terum,cumde Authenticisnotum fit,qvod plerz-
qve ex Novellis fint defumpte,& ab Irnerio, ut
volunt,Codici infertz, hincnonprobant, nifi qva-

+ tenus cum Novellisconveniunt. Hopp.in Precogn:

Jur.C, 6. §, 6. Lauterbs in prafat. comp, jur. ma-
jor enim fides tribuitur Scripture matrici & origi-
nali,qvaminde defumto,Mev, P.1. De, 11g. heecau-
tem verba, Nz zamer juvent. in Nov,123. Gap. e
unde defumptaeft d. durh, fed judex.nonreperiun-
turs hinceadem rejictenda, ~ Mev. P. 4, Dec.26r.
#. 4. Brunnem. 4dd. Auth. [éd judex.n, 3. Adreliqva,
qva pro immunitate ‘Cler_lcorum 4 juramento ad-
duci folent, refpondet Finckelth, ¢4/. s,

15, mamyisautemmericiéjuramento 5

immunes non fint, poflint tamen partes hoc illis
remittere; Juramentoenim teftesconftringiinter-
eft partium, favoriveropra le introdu&o renun-

ciare




56

57

53

ciarepoffunt, Carpz. Dec.77¢ 2 21. Gail. L.1.0:01,
.2, qvod ad caufas civiles reﬂrmgi {olet-Mafcard.
gv.5. #.103. add. Umm.D_t/}m. ad Proc, 16,7, 60s
gvamvis, ut remittant, cogl neqveant, etiamfi pa-
rochi {int, qvi Paftores fuosin teftimonium produ-
cunt, utugenim his, tanqvamParentibus Spiritua-
libus, magna debeatur reverentia, non tamen hanc
ledunt, qvijuramenturm, qvod omnijure exigi pos
teft, abiis praftari volunt,Mev, P. 4. Dec. 201.72, 8
qui enim jurefuoutitur, nemini facit injuriam. L,
32.§. 1. ff. deinjdr.

§» 19. Sed videamus,qvale debeat effe juramene
tum,qvod aClerico tefte praftandii Teftes regula-
riter preeftare debent juramentum corporale,efiien
5icrizcben/gcmbrtcn/@brperhc@m/ Leiblichen Epd/
qvod it fub invocatione nominis Divini,ere&tis die
gitis. - Martin. Comm. For. tit. 20. §. 3. 754 adhibi-
ta hodie formula: Ita me DEUS adjuvet. Carpz,
. 3.Co16, Do 6.2,16. Lauterb. ad Tiz. [ de jurejar.

6o adeo,nenon {ufficiat teftimonium fubjuramento,

61

qvod ante Domino fuo praeftitit , beydem Eyde/
dant Ey fetnedt Hertenjugethan it, Mynfing,
ceni. 2.0bfs3. Deym Nabimanies Epd.  Mev.ad
Fots Lith. Lo 1. To1 a3 2. 150 necobftat , qvod Medi-
co vel Chirurgo.de lethalitate vulneris, fub jura-
mentoabinitio officii preftito deponenticredatur.
Brunnerm. iz Proc. 1qvifs C4p° 7:72:38' 1biqve alleg,
Oldekop. #/#: 2.0b/- 7. 7-4: hoc enim intelligendum
de Medicis feu Chirurgis fpecialiter deputatis ac
deftinatis ad infpectionem cadaverum, inhis foffis
cit juramentum generale ab initio deputationis
praftitym,vid. Carpz 491 26, 7 40,Gaily L. 2,011,

7#1%,
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ol #:43- f¢q4, aliasad huncaBuminipeionis in [pecie
d. juramento funt conftringendi propter «rz. 149.
o Conft. Crim. Car. 7.ibi : Di¢dannjuvot dazu becy:
va- diget toerden follen/ ex quopatet, gvid fentien- 6,
e dum fit deillopoftulato Clericorum, qvando jura-
1ae menti corporalis urgent remiffionem, fufficere.,
Ane exiftimantes, fideponantper fidem, qvamDEO,
po- Ecclefiz & Magiftratui ab initio fufcepti officii
/e 86 promiferant $ fcil ‘eos audiendos non effe, necin-
R vitis partibus juramentum corporale, remitten-
dum. Mev.P, 4.Dec.265.2,9, fi tamen caufa fit 63
ene Ecclefiaftica , adeogve fub juramento Ecclefie
= praftitojam tum comprehenfa, juramentum co-
nen poraleremittipoteft , ficutin caufis Aulicorum &
b/ inter perfonas Aulicas juramentum, damit Eie
sdis fhrem Herren gugethan/ fufficere vultGail. L. 1,
ibi. ot/ 101, 7, 1t- Martin. iz Comm: For. tit. 20. §. 3.
pz. 7. 74- _idem dicendum, fi partibusnon contra-
pjsr. dicentibus Clerici fine juramento corporali per
nto, fidlem DEO & Ecclefiz promiflam depofueriat, fic
e/ enim ex filentio. tacita {l_lius colligitur remiffio.
ing. Mev, P, 5. D.243. aut fialii{ufficientes & idonei ad
] fuerint , per qvos probandum fatis probari poteft,
fodi nam & tunc juramentum corporale Clericis remit-
ura- tipofle pyxjgdlcxocogﬁrmam Carpz. Dec,77, per
5 2ot Martin, com.fFar. tit, 20, §-2. 7. 115,
lleg, . 19, Vocandi autem funt teftes teflime- 4
B nii ferendi caula ad locurjudicii L. 3, §. 5. 7. de ze-
Sean fib, U, Difp adProc.16. th, 8. Farinac, de teflib,
fuffis qu-3L 7. #lt. ficut qvoqve )urament'qm preefen.
ionis | te adverfario preftandum, Carpz, #it. 12273,
, 0,111, 7.8, Excipiuntur Senes. CTS.X:.de Testih, Umme 6
713 4. Difp.16.2h. §i 7.5l Valengmam d\ C. 8, & perfo, 5
na




nz egregizLis . de jairejur, b dicuntur alias fpe-
ciofesL. Speciof# 100,ff-de Vs Syqv autem tales fint,
prolixum nimis foret &4 fcopo alienum hic enar-
66 Tare; vide longa ferie eas recenfentem Martin 4/,
tit,20,§ 1231 [q4- id tantum no frum eftinqvirere
an Clerici ad beneficium4 / 15, feu egregiarum
erfonarum provocare poflintqvod affirmandum
proptet A#th, [ed judex C, deEpi[c. ¢rCler Nova123.C.
7. nifi alibi aliud receptum fit. 5

b7 20. Non tantum autem perjuramentum,
de qvoha&enus, fed & per torturam teftis adtefti-
63 monium & veritatem dicendam compelli poteft
L.15.praLaas. §e3: [~ de quaftion, ubi tamen (1) reqvis
ritur , ut veritasaliter haberinon poffit, qvod ge-
neraliter in tortura obfervatur: 4 tormentis nonelfe
incipiendum. D. Auguftus constitnit inqvit Ulpian.
in L.1pr. fode quast. feualiis deficientibus proba-
tionibus,qvod jurato olim afleveraredebebatadtor
£, accufator Lif: Cde qu«sz.qvod hodie fecus. Laut.
ad Tit: ffde quafts Conf: Zanger: de Tortr, Co2. 73,
(2) Utteftisindiciis urgentibus fit gravatus, qvod
veritatem,gvam celat, {ciat, ut finegaverit, (e faéto
interfuifle , & de mendacio convincatur; Teffes
torquendinon [unt convincendi mendacii & veritatis
canfa nifi cum facto interfutffe dicuntur. funtverba
L.18. §o 3. [ de quaft: antfi teftis vacillet, ex libero
homine pro teftimonio. 107 vacillante quaitionem
baberi non oportet , inqvit JCus in L, 15.pr, ff-de
quast, vacillare antem dicitur qvi timide dubitane
tercg dicit, haefitat, & medonegat, qvod paulo ante
affirmavit, Zanger: de 7074 C: L. %. 9, Carpz:qvs
9. 7 48, qvod tamen intelligendum, ficircaipfum
pegotium

i 4
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fiégotium principale vacillet. Brunn. Prac. inquifits

Ft- C.5, membr. .. §1. Fayinac.deTes?.L.3. 4vi79.7.64
r: Zanger: 4y C. 1o 7, 11 SedqviddeClericist gvod 69

;. | mnandatis peenalibus ad tetimonium dicendum
' compelli poffint prajudicio confirmat Mev.2. & 70

re : ; :
m Des 1274 infin: torgven qvoq; poffeClericumex-
=3 inde probatur, gvod ob crimen verberibus czda-

C. ture Now: 123, Cy 20, Auth, Presbyteriy C. deEpife, &
Cler; Ex, & torqvetur, qvienim torqveri non po~

teft, nec fuftibus caftigandus L.i6,C.4¢ quafts Lugs

r&‘:f Ciex z_]fuib. caufs infam: irroge L, 2§. 7 de pam.Carpi
& qs 118, 7 101.GVamvis enim teftesobdignitatema
yie tormentis eximantur, Brunn: Prectz2qviC.8 membrt
e- 2. id tamen nonde omni dignitate intelligendum.
e Carpzov: d. gv. 18.7:104. accgdit L.g C.'chpi r.
0 Cler ubl'Presbyterl tantum 4 tormentis propter
ba- teftimonium eximuntur, non etiam ceeteriClerici
Yor Brunnt «d 4.L.8, C.de Epifcs &Cler: & in Proc, Inqv:
nt. C.8 membr.g.n.23.
=i §. 21 Anautem ad privilegia Clerico-
ol rum ratione teftimonii ha&enus expofita provo-
&o care poffunt tantumilli, qvi adhuc a&u tales funt,
fles anvero illi qvagj qvi tales qvondam fuerunt$ ubi
55 diftinguimus inter remotionom, & degradatio-
rba nem,illa,, qva eft adignitatibus & honoribus mo-
Savo tio C. Novimus X de V. S Me_noqh. de Arbitr. _/ud
S wast, cas 415: 7= L tori privilegium non adimit
7. de Bronns #j#7 fﬂ{zﬁ[ﬂ 2.0 19.§.2 l_\aec autem fiqvi-
tane dem meré verbalis eft.qva a priori regulariternon
ante differt, Menoch. 4 /. fori privilegium itidem con-
qut \  fermat, Brunnem. d. ‘/. §. 4.non autem rea11§, qvae
fiin perrealem facrorum inftrumentorum ablationem
i : Dz perfi-
) “y
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perficitur , utpote vz Omniajura Clericalia tol- 9
lit, Carpz, L3, Defit7 #:4.& Defioginab. fufpen- u
fionem autem privilegiumfort non tollere extra d
~ confroverfiam eft, g . t
7 §. 22 Sedproperandum nuncad caufas, in h
quibus Clericus ad teftimonium dicendumadmits | 7
tatur, aut cogi poffit? ubiab initio diftinguendum s
inter caufas criminales & civiles, in illisadteffifis ¢
candum contra Laicum non ‘admittitur fi-agatur v

depeena fangvinis , teftimonium Clerici adverfus
Laicum nemorecipiat, C, Teffimoninm 9 G 1L gv L, b
Mafeard: Conc: 306, 7. 6. Hinc examinatus nec indi- b
cium facit-  Farinace de zeffs qv. 01, 7 61, etiamfi ¥
veritas aliter haberinon poflit Farintd.qv.617.sg.
aut cum licentiaEpifcopi examinatus fit.Mafcard:
o2 Goncltny6s. 7. 62 quod fi de peena fanguinis non
agatur, Clericum ad teftimonium contra Laicum
“admittit Mafcard: Goncl: 306.7. 7.Vide tamen vae
rie hoc limitantem Farinac, 4.4.4v. 61, Gurautem
Clericus contraLaicum teftis efle neqveat, ejus
ratio hzc darifolet, qvod nec Laicus contra Cleri.
eum admittatur,& hinc fervandazqvalitas: Laici
autem contraClericum teftarinon poflunt,propter
generalem immicitiam, qv& eft inter Laicos &
Clericos uti logvitur Farinac.d. /.4v.63. 7, 100,fen:
qviaLaici qvidam oppidoClericis infefti funtjue
Xta, G, Laicos, §. ¢ C.Laici14y G2 V17 hinc nullus
Laicus audeat Clericocrimen inferre aut eum ace
cufare. C, Nullus 2, C.2.4v.7-qVamvis hacfortera-
tio melior dari poffit, gvod jura non permittant,ut . |

Eerfona Ecclefiafticz interfint judiciis Criminali<
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C.fententiam 9. . X. Ne Cler, vel Mondch, in tantum,
utnec qicqvam adjumenti vel auxilii peenarum
di@aminiaut executioniafterre poflint, Garpz. L,
2. def. 231, 72,1718, qvod caufas civiles attinet, nec
hicadmittendi videntur Clerici propter €. gvaz:
quam. 1. C.14- 424 1bi: 2 [ecularibus negoriisprote:
$Eimonio non rogentury quIa €os in talibus rebuseffe nor
convenit.quican. fupradiétam Mafcard. fententiand
valde credit dubium.

§+ 23. Sedhodie hac aliter fe habent , du-
bium enim non &ft, Clericos in caufis & criminalis
bus & civilibuscontra Laicos tetimonium dicere,
imo ad dicendum cogi pofle, namqvod Glericiin
criminalibus 4 teftimonii dictione jure Canonico
excludantur id Pharifaicam qvodammodo redo-
lere hypocrifin dicit (Brunnem, iz Prac. Inquifs C3s
membr, 1o 7, 4+, cum adminiftratio juftitiz nihil
peccati contineat, hinc & Clericos apud noftrates
Evangelicos ad ' teftimonium in criminalibus di-
cendum compulios fuiffe teftatur Brunn: doliquod
multo magis in canfis civilibus procedit.

§. 24, Quarerehiclubet , anClericus teftis

~ effe poffitin caufapropria 2 ubi premittimus. (1)

qvod propria dicatur canfa, ex qva:qvis {perat
commaoduim, aut metuit incommodum Carpz, C.
3. Refpe 38:7 4 ¢ fe . Lauterb. 44 Tiz. [ de Teftib:
nifi tamen commodum accefforie. tantum & per
Confeqvemiam ex caufapriatuy, aut modicum{it.
Mev:P-2.Dec (;)qvod in caufa propria nemo teftis
effe poffit- Lao-ff- 4 Teftib.etiamfi fit Papavel Rex
aut ClericusCai"pz{I‘fog-R"g.'mf"ﬁ .62,37+quibus
ita premifis nega:sz)ropoﬁtae qvaftionis de?-
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fio fuafluéret fponite,nifi negotium facefferetC.6&*
12.X.de Testib, ubi Pralati &Clerici in caufis Eccle-
fiarum , ex qvibus tamen fperantcommodum ,ad
te@timonium admittuntur: Nondefunt eqvidem,
qvi di&os Textus reftringunt ad cafus, qvandoutis
litas exnegotiode qvoagitur, nonad fingulos, fed
ad Ecclefiam pertinet , exiftimantes, fecus effe

78

qvando utilitas ad fingulos redundat. Farinac: qv:
60. 7 496, perindeutfinguliciyes admittuntur ad
teftimonium dicendum, ubilis concernit bona,
qvz & qvoad proprietatem & qvoad ufomfru&um
funt univerfitatis, € contrario vero repelluntur,
ubi de illis agitur bonis, qvorum proprietas qui-
dem eft univerfitatis, ulns veroad omnes,qvi funt
ex illauniverfitate, pertinet, Carpzov: L-3. Refp.93:
7.3.¢P.4.Ca6.D.65- . Brunn; Proc. Civ. Co 2070206 |
Lauterb: a4 tit ff. d. Tes?. {fed hanc diftin&ionem
in prafenti qvaftionerejicit Brunn, iz jur. Ecclef,
L.3.C. 4:§. 14. qvod nullumfacile metuendum fig
perjurium in caufa principaliter ad Ecclefiam &
{uccefloresin officio, non vero adheredes perti-
nente. Conf. €.1.C.24. gv.2, Martin. iz Comment.
For, #it, 20, §. 2. »21. - ficut & Canonicumin_,
favorem {uiCapitulideponentemadmittit Farins
d.l. qv.5t.7 470, qvamvis id non aliter concedat
Mafcards de Prob:Conct. 1365 quam in fubfidium, &
fi res aliter probari nonpoffit,ficut ‘nec omni mar
jorexceptione videtar Stryk sz xot. ad Brunn'Jus
Ecelefi L3.C. 44 §.14, Martin. 4. ln.24. '

§. 35, Poftgvam fic ha&enus probatum |
dedimus, clericos in omnibus caufis, criminalibus |
& civilibusad teftimonjum dicendumnon tantum

ad:
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admitti, Ted & cogi, excipimus nunc confeffiones
Clerico fa@as C.2.de penit.dif.6- has enimnon tan-
tumrevelare non compellitur, fed etiam, fi revela-
verit , fidem meretur omnino nullam Finkelth:
0bf99, Carpzov:L.3,def: 254 utnec inqviﬁtioni,
Bronn: Cet.3. Dec, 28, NEC Juramento purgatorio,
Finkelth: 4./ 7. 1, multo minus torturelocum fa-
ciat, Martin: Com:  ForiTit: 22.§.4 #.19, communi-
ter taren hic diftinguunt inter delita commiffa,
& committenda,ut hacrevelare cogatur facerdos,
nonetiamilla, Mynfing: Cens:5 0bf: 412 4. Swens

~x
©

dendorfts «d EkholssTitsad Legs Fuls Majest §.16.&%

qvamvis hanc diftinétionem rejiciat Bachov : 44
Treutly Vol 2. Difp: 32. 2h.x, lis. F,qvem feqvitur Eke
holt, #d Tit . adLeg. Ful. Maj. §.16, propterea,
qvod deli®a cofnittenda non fint obje&tum con-
feffionis,contrariumtamen nobistorte nonimme:
rito placet, malitiz enim peccati , qvod eft confefs
fionis materia obje@iva, primario confiftit in aétu
interno, & in externo non nifi fecundario , hinc
nonminus reus eft, qviefficaciter vult deliGum,
quam gviipfo fa&o deli®um committit, verba
{tnt Swendend, #d Eckh. d, {, nec obftat quod Ba-
chov . 4. £, objicit, {celera corzmitenda nullo mo-
do remitei pofie; qvia propofitum malignum ade
huc duret, unde ad illa poteftatem  Chrifto cons
ceffam extendere ridiculum , imo impium effe,
nam ficut id facile concedimus, im pietatem invol-
vere, fi facerdosdeli@um committendum remit-
tat, itadeeo tantum qvaftio nobis eft,fi Sacerdo,
ti maniteftetur delictum committendum,an idqva
i fub figillo confeffionis fibi concreditum fecre.

. tum
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cum debeat habere; qvod negamus, adeods hic
nihil impii, nibil ridiculi, qvamvisfateamur raro
idfieri, ut quis delitum committendum , dum
durat malignum propofitur, confiteatur, (i tamen
id fiat, cum Bachovio confentimus, ad arcanum
confeffionis ea deli&anon pertinere »fed revelane
da efle.
§. 26,  Ha@enusdicta ,quod fcil: Sacerdos,
que fibi in confeflione funt concredita:, non-te-
neatur revelare , ampliantur (1) etiam{ 4judice
de his interrogatusfit, nam & tunc re&e refpondet
{e nefcire,fcilicet,qviaSacerdos non debet talia fcie
retangvam homo, qv ipfi ut vicesChrifti gerenti
explicata fuere. Cap, & Sucerdosy X. de Offics Fude
g 074 Gail: L.1. Obfi 7.8 - Heroico plane ftylo hec
J_exprimit Luther. Collogv: Menfal:Capi14s it
pat mirnicht gebeichtet/ foudern demHeren Chris
fto/ und el ¢8 chriftue Henmlich hali/ foll wh¢é
auch Heimticy halten/und fteack fagen/ud babecs
nicht gehdvet/ hat Chriftus was gehores / jofage
g6 @r8;Carpzov: Ls 3 Defirs. cuijungitur {pecialis
ad filentium obligatio,ad qvam unusqvisc, cut {e-
creta commifla,obftringitur. Stryk.inDijp. deke:
$7 well, Ched. C.ans5.  (2) etiamfi non pro cathedra
conteflionali, necin aétu confeffionis revelatio
f2&a it Sacerdoti,fed vel in &dibus privatis. Brun-
nem. Proc, Inquifs Gy 8 membr, 1y 7. o, Vel €Xtra
a&umiconfeffionis, riam locus & adtus confeflio-
nis non abfolvit nexum obligationisad filentinm,

88 fod data & fperatafides. vid, Stryk, 4./, #.64.qvam-

vis diffentiat Bejer de Sigillo confe/]. sect. 2, G LS &
Textor, i Prax. JudePe2 € 11, 238, ubirevelatio-
nem
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nem ejus, qvod extra aGtum confeffionis fubfecre-

'c S ¢
E‘rlo to& proteﬁatlone de nonrevelando Sacerdotigvis
ey manifeftayit, indicium ad ingvifiticnem facere
o ftatuit, fed ut diximus, male, quia utrobigs eadem
:

ol -adfilentium obligatio; Stryk. i not,4d Brann. . jus
L Ecelef: Lo €19, S22 (3) etiamfi confeffio Laico 39
4 in cafu neceffitatis fada , in extrema enim neceill-
tateloco Sacerdotis efts C..Sanctum 36 de Confecrate

'S?:: diff, 4.vid: Excell. Dn, Prafidis Difp. de Veris. CelCo
dice %/r,§. 4. qvod{i Sacerdos contra fecerit, & qvz go
ndet fidei fuz cpmmxﬂ"a ,propalaveric, non tantum ﬁ-

a {Cie dem omnino nullam meretur;, fed praeterea puni-
renti gndus, ficutjure Ganonico tangvam ignominiofus
Jud. eponendus.C.Sdcerdos vode Panit. dift. é.

 heet §. 27. Qvid fiautem (4) per alios teftes 91 g
Gie  biebew dentBeichtiiubl gelaufeet oder gehorchet/ B
chie confeffiodelinqventis fitaudita; & aliis indicata,an '

adhucad filentium obligatur Sacerdos§ Textor.d.

;i?} gg C. 1. . §4. hoc cafuconfitentem torqveri pofle pu-

ofage tat. Nosfilentium adhuc imponimusSacerdoti, £
calsl  gEem ab obligationead filentium non liberabit a- ; i
i - lienum. deli¢tum, nempe eorum, die da. gelau-
o {chet oder geborebet / nec obftat, nihil fic interefle !

2478 confefli, etamfi Sacerdos delictum fibi concredi-
elatio|  tom revelaverit, cum per aliosjam fit revelatum,
Brun. | -gvorum rgv_elatao ex mente Textoris 4./ torturz
e locum facit, nam & hi, gvifurtivisauribus hau-
e ferunt confeffionem, ad filentium obligantur,qvia
euiio per deli¢tum fecretoruim alienorumnotitiam funt

0 G0 oo Stryck. Diff de Revel cred, G2 n. 7u. feqq,

qva“é;, unde propter_revelationem confeflionis ab aliis
1.§e3 auditz torqverialigvem poffe negat Mafcard. de,

elatio*  p,ub. concl, 377, conf, Martin. Comzs.for. +if,22. 220,

nem

§. 38,




g2 - & 28 Limitantur ha&enus di&ta;, finon
" fa&a confeffionis revelatione innocens opprifoe-
retur. Menoch, L 2,64/ 180y #. 20 Sed hac limi-
tatioad deli®a committenda pertinere videtur,un-
de Martin, 4. #it.22. maa7. juftam revelationem.s
93 confeffionis effe exiftimat, gvafit ad eum finem
ut avertatur homicidium , vel mature occurratur
alteri periculo’ qvod proximo imminebat, hice-
nim 4 peccati vinculo fe abfolvit, qvi indicat iis,
qvibus intenditur periculum. €.8.C.22.97:% Po-
94 (erittamen adcommiffaetiam pertinere deli®a_,
e.g. Siingvifitusper torturam ad confeflionem.,
deni&i coaltus fuerit, folét, anteqvarm pena exe.
cutioni mandetur, ipfi adjungi Clericus, feu vers
bi Divini Minifter , ad feriam ipfum adhortatu-
rus peenitentiam, & facram prabiturus Cenamo,
qvod fiingvifitus ficin confeffione teftetur,fe deli-
&um , qvod antea confeflus, non perpetraffe, fed
immanitate torturecoaduminfe recepiffe,adjetto
petito, ne Minifter verbiDivini id detegat, mori
enim fomalle; qvam adhuc femel torturz fubjici,
hic fane non tantum poteft, fed & tenetur Sacer-
dos indicare Magiftratui, ne opprimatur innocens,
hujusqvefangvinis effufione polluacur terra. Brune
nem, Proc, 1nqv, C10- 7 14+
of in S o30 Limitant hzc porro, .qvandoqvis
fatetur erimen de qvo judice reusjam anteaine
terrogatus, Martin. Commens For.tit, 22, §. 1, %30
ubi {ibi confentientem allegat Danhawer, in Theols
Cafuiff-p. fpec.2. Diar. 3. 4¥=10: vbiad qvaftionem

£i folmine excommunicationis exterminatus clam
inaures confelfarii exonerat crimen toti Reip, eXi=
tiofum, an Confeffariushoc confcienter tacere,

an
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anrupto figilloauthorem deferre poffit, refpondet.
nihili rigor figilli-inhoc cafu, fi uni profit,univerfi-
tati veroexitiofum : & in feqq. vult, moneridebere
confeflorem , ut Domino det gloriam,atq; judiciing
qvirenti crimenipferefignet, qvod fi nolit,abfolvi
non poterit. = Illud autem, pro certo ponunt Do-
&ores, qvod liceat Sacerdoti fecreta ‘confeffionis

96

revelare , fi fpecialem a Confeffore hujus reina- *

&us fitlicentiam, Martin. 4. /. fed hic ex fuperioris
bus dubium ofiri potexat, qvia enim ibidem di-
&um , qvodad filentium obligetur Sacerdos ,qvia
quain confeffionerevelata, non uthomo fcit me
DEO potins, qvam Clerico fa&ta videtur confeffio,
gvomodo ergo revelabit, qve nec {cit , nec fcire

ebet? qvia tamen huicaliam fimul junximusra-
tionem, qva ad filentium obligat Clericum, ejusfc.
promiffionem exprefse vel tacité factam Confeflo-
ri, liberabitur promittens promiffario obligatio-
nemremittente,D, Strycks iz Dijp.de Revel,Cred.c.3.

#. 46. & [eq4.
CA P’ IIIo

De,,
Effe&u tetimoniiCiericalis & Pce-
na falfi teftimonii.

SUMMARIA.

(1).Anomnes reffes equalem faciant fidem. (2)diftin-
Fio Doltorum cirea proédﬂmem. (3) Probatio plena
quidfit. . (4) Mintts plenaqua. (5) Probario quz
wan ¢St plena an vocari poffit pi‘abdno. (6) & d?/{(/a
[emiplene probaverint, gvomodo confulendum judici,
(7)  Addwcuntur Autores qvi jurameninn b, ;zon;

Ea ad-

=
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admittint, (8 Auveres,qui approbant jurdmsh-
tum. (9) Nofira decifios.  (10) Annon & perfona
teftium attendenda, (1) = Limitasio circa juramen-
sum in cafu [emiplens probationis deferendum,  (12)
Bvands plus quam [emiplene frakdium intelligaturs
() Qudin atvimonialibus hac inreobtineat. (14)
An Clericns teftis plus quam  femiplene probet, (15) Inm-
pedimenta, quibus teitium fides frangitur. (16) Quid-
nam Judici hocin cafu incwmibat, (17)  dn femper
werum , quodtefti affirmanti ples credatur quam ne-
ganti,  (18) Quando negariva prevaleat, (19) An
[emper teftesplures pawcioribus praferantur., (20) An
Seniores [emper junioribus,  (21) Qvid de reftibus
[ingularibus fenticndum, (11)  4n illiprobent, (23)
Ousdin Clericis: (24) Osuanam pana falfi jure G-
wviliobtineat, (25) Que hodie.  (26) Anctiam hac
obtineat in caufa falfi seftimonsio (7). Ut & apud
Clericos
: S
Eftem fuperius in Cope Z. definivimus, qvod
fit perfopa qvead fidem dere dubia judici ta-
ciendam vocatur & examinatur;Non omnes ta-
men teftes zqvalern de re dubia judici faciunt fidg,
idqvod fit principaliter velob defectii legitiou te-
Ginm numeri, vel ob defe@umlegitima gvalitatis,
%:fod ut melius pateat,, paucis hicrepetimus diftine
ionem Do&orum gvando probationem diftin-
gvant in plenam & minus plenam.  Tlaeftqvando
legitimus adeft teftium numerus, eorundemqve
qualitaslegitima, feu plene regulariter resproba-
tur per duos teftesomni exceptione majores : Hac
autem probatio {cil minus plena oritur, fivelu-
nus tantum adfic teftis, vel duo qvidem, fed qvi
ambo
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- ambo non omni exceptione majores funt: Hoc
na cafu dicitur probatio femiplena major , illo cafu,
- autunusille teftis eftomni exceptione major , aut
1) non : ille inducit probationem femiplenam , hic
ury femiplena minorem Ekholt. #4 7z, Jf- 4 Probat.
4) | Carpzov. P2, G 23. def- 4. & Tire1a art. 2, 7:754 o
me | [éqq.Dixeris: Probatio qvz plenaron eft,nonme g
id- retur nomen probationis, cum judici non faciat fi-
per - dem, hincvulgatum illud : Unus teftis nullus te-
ne- ftis: Sed refpond: qvamvisjudici plenam non.,
An faciatfidem,qva minusplena audit probatio,fuo tas
"% | mennon caret effe@u, ita femiplena probatic facit
bus | in civilibuslocum juramento fuppletorio , Carp-
23) | zZOv. Pl €hag. def3 quod in cafu, ubi femiplene
Ci- probatum, judex tenetur deferre , adeo, uttihoc
e prztermiferic, ab ejus fententia appellari poffit.
pud | Carpz.P.1.C. 23 defi s Lauterb. «d Tit. f, de jure-
J#rando-

§. 2 Sedquid faciendum Judici, fiuterg; 6
rod litigantium femiplené probaverits hoc calu non
ta- deferendum efle hoc juramentum vult Lauterb: 7
ta- 4. . cum enim utriusqve partis teftes 2qve fint
e, idonei, pofiefioris teftes praferuntur ,cum proms

te- ptiora fint juraadabfolvendum,qvam ad condeme
tis, nandum, verba funt,c:z §. 7. X de Probat,add-Vinn,
tine L. 1.q#.44 Franiz ad Tit. ffode jhrejur. 7133 ubi
bin- hanc {enteatiam veram & communem , & in praxi

ndo | receptam afferit. Alii juramentum hoc cafu Reo 8
qve | defexunt. Menoch, 4. 7..9s L 2.C4/:190 7.19. BeCVi-
ba. | deturab hac fententia planealienus T
lec | ff.dejureon.3. Nosin hoc Do&orum diflenfu con-
Ju | ciliationerndefumimus ex fupra allegato C.3.X. ¢ ?

qui | Zrob. diftinguentesnon tantum, utrum perfona li-
nbo E3 tigan-

y_——
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tigantium alteralegalior, an utragg2djlegalisfit, ut
illo catu,legaliori deferatur juramentum, hoc vero,
reus abfolvatur, non eftenim in priori cafu utring
zqualis probatio,ubi prater aqvalem probationem

" militat proaltera prafumptio €x majori legalitate

10

1t

1Z

aut dignitate ; In pofteriori caficoncedimus reutn
effe abfolvendum propter partes ejusin dubio fas
vorabiliores. L.5/fideR. 7, Sed& perfonam te-
ftium attendendam putamus, qvodfi enimalter
altero leoalior fuerit,ceffat & ficdifpofitio,d.c3.§ fo
X, de Probat.hinc juramentum deferendum illi, qvi
legalioré produxit teftem, proinde etidmii altor fit
qvi Glericum produxerit teftem, ad juramentum
ipfe admittendus, tefti enimClericomagis creditur

qvain Laico,Farinac: de7eff. qv 65.#.177. Gabriel. |

de Teflsh.L.1.Concl, g.ne40. - Ubienim uniex paribus
probationibus, gvantumcung modicum accefles
rit,ipfa redditur potior & efficacior. Martin. Uran.
Lelt.ad Cap.inNoftra, de Test. n. 1,

§. 3. Qvod fupra ditumeft de juramento

in cafu femiplena probationis deferendo, id limi- |
tationem patitur in caufis arduis & magnis, ubi |
hoc juramentum locum non habet , nifi plusqvam |

femiplene probatum tueric. Gail L.1.0b/. 108, Bruns

nem. Proc.Civ, Caa3s 728, Vinn.Lib.uqu.duinfin, |

Carpz: P. 1. C. 23, def. 10. qvando autem plusqvam

femiplene probatum intelligi debeat , deeojudex |
ex circumitantiis ftatuit, non tantum enim plus |
qvam femiplene probatum intelligitur, fi praeter |
tefem omni exceptiene majorem adfic alius non |

omni exceptione major , fed ex circumftantiis
qvoghacde re ftatuendum ynam & infignis cons
jeétura hic fufficit,Lauterb; ad #/. jf. de. Furcjur,

~ Carpz,
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Carpz. 7it. 12, art 2. »-67.  Hincin matrimonialie

us, qva caufis comparantur arduis & magnis,
Gail Zib. 2. 0bf. 94. juramentum fappletorinm.,
defertur, fi prater femiplenam probationem aliz
concurrant proaffirmante conjeGura,ut fihicfide
& integritate confpicuus fit, Gail. Z,2, 06/.94.7.13.
hinc qvaritur, an plusqvam femiplene probafie
intelligatur,quiclericum pro fe habet teftem 2qvod
affirmandum videbatur, qvia tantum credi debet
qvatuor clericis,qvantum fex Laicis,juxta Glofl.iz
C.Monachus, Dift. 77.& in§. preced, diximus, quod
qualitas Clericalis femiplenz probationi aliqvid
addar, nifi hocverum qvis exiftimaveritin catu,
qvo clerici & Laici concurrunt teftes, fecus, fi
Clerici foli fuerint, arbitratus.

§. 4. Teftinm fidem infringere folet pro-
du&us,opponendo, qvod fint contrarii, contrarie-
tas enim omnium teftinm fidem tollit. Martin,
Comm.Forenf.Tit.20. §.3. 7,220, redditur enim pro-
batio dubia, dum fciri neqvit, qvis teftium veri-
tatem dixerit. Farinac. gv. 5.2, 2. add, Carpz, Zi#.
3. 4rt.3. ». 62 fed ficut eadem non prafumitur,
Mev. #d Fus Lub.Lib 5. Tit. 7, art*14. 7. itaqvan-

. tum fieri poteft,ut inomnidifpofitione. £, 188, /- d¢

Reg. Jur: Socine L. 1. Coxfs 159. 7. 29. itainteftium
di@tis per dextram interpretationem viranda_.

| Klock. #o/.1:Conf.29. 7. 541, & 7,97 4.féqq, ne pro-

reter |

, NCn
\ntiis
 COne
mjm’.
:arpZo

batic omnideftituatur effe@uCarpz. 4.2 Quas- 16

namautem judex ubi de concordia per dextram in-

| terpretationem follicitus eft, attendere debeat cir-

cumftantias, ut prolixius exponamus,inftitutinon

' permittit ratio, unam alteramve paucis fubneéte-

mus,{cil fi in teftimonium producti teftesinvicem
con-
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18

19

eontratii fint, nec verifimilitudine depofitionis
conurarietas conciliari poffit. L.21.§, 3. ff. de Teftite
praferuntur (1) malculi feeminis Mynfing,. Cez2.
4 0b[ 38, 7.3 Farinac. 4e Teff. qu-05. 7,130, (2)

Clerici Laicis, propter precellentem illorumfidé

Brunnem. iz J#7. E:c/e/.'Lié.;'C- 3. §. 14.nifi tamen
Clerici affirmarent,Laici vero negarent deliGumy,
ubi hi praferuntur ; qvamvis enim alias plus cre-
daturtefti affirmanti,qvam neganti. Brunnem., a4
L., [ de Teftibn. 1, ibigVeE alleg. Gabriels des

Tefibs Concl- 4. etiamfi negantes fint numero ma- |

jores. Benft.ad L.admonendi.jis [ dejHT#7 7B 4680, |

Mafcard. de Prob- ol. L Concl. 0. #a2s id tamental-
litin delictis, & ubidedefenfione reorum agitur,
ubi duobus {uper negativa deponentibus, pluscre-
ditur, qvam mille affirmantibus.Garpz. Prax.Crim.
gU. 33770 430 etiamfi affirmantes fint Clerici. Ma-
{card Cowch 770, 3, Farinac. de Tefty qu.65. 7,150
omnis eniminterpretatio ita facienda, utfit exclu-
fivadeli@®i. Menoch. de Prefumpty Lo, prafs 161
26, Malcard. Concl. 436, qvod tuncimprimis pro-
cedit finegativanon fit vaga, utfi duo Clerici di-
cerent Titium commififfe fornicationem cum ali-
gvacertoqvodam & nominato die, Laici écontras
rioid tactum efle negent, qvod totoillo die Titius
cum ipfisalio inloco fuerit,qvem cafum proponit
Martin. Uran. imLect.ad Capy 17 noftras X, de Teftib.n 8

§. 5. (3) Preferuntur teftes plures pauci
oribus. C. i noffra X, de Teftib, ubi enim major eft

numerus, ibimajor prafumitur veritas.C. Ecclefiz |

veftras7.X.de Elect. Mynfing, Cent4,0b( 38. Carpz.
\1.C. 16.D, 4. Difi pauciores honeftiores fint & fide

dignios




’“is } o . a 12 : 3 . 5 .

vy, digniores, quam illi plitres. Farihac. guef, or.2.1204
. | ideogve Clericos pauciores pluribus Laicis, caetes
'( z)' rafi paria, przferendos effe exiftimamus , non

iz enim tam multitudo,qvam fides & authoritas tefti.
wm confideranda, L. ob Carmer. atf. deTeffib, Carpz,

;1;1“ P.1.Gu16.D.43. 7S .(y"“ T'!f-'l;.ﬂ?’f.j.ﬂ.és. ,(4) _Pra:a
e, | fepuntur-Seniores junioribus, L. fins Jf. de fidi ine
= frum. Mynfj. Cent. 4 Obfi38. Brunnem. 4{11,.1» 2B
s & 3 ff- de Teftib. 7 4, fitamen juniores digniores
i effent,v, g. Clerici, fic preeferuntur. Farinac. 4.4
(S RS TS P
"l _§. 6. Apparetex haéenus dedudis effe@us
ot teftimonii Clericalis, fed non erit hic ﬁ_lbﬁ{’cen*
cre: dum; ad aliam potius dilabimur exceptioneém.y ,,

" qua teftium didis opponi folet, nempe qvod fint
Ma- | fingulares , qyales dicuntur, qv\i diverfqm qv1d
155 ab aliorum diétis deponunt, & @ contraris difte-
cla. | Tunt qvod non omnes fingulares ftatim fintcon:

¢rarii, vid. Dn, D. Caroc,Anteceffor atgPraceptor

61,76 | . A ; 4 Sk
r’g_ | _meus, in Académia Patria fingulariter {ufpiciens

“‘i) ol dus,izDifpede Tefte fingulariCiu §- 3 G2 § zx.ﬁngu»

a8 laritatem dividunt; in obftativam,adminiculativam

Cira sl & diverfificativam, qvam alias {ubalternam vo-
~ oo scant, Farinac, qv.64.7.4. Nos,dum finem ME€w
10uS | gemur, latiushecexponere nolumus,add. Hahne
ponig ad wefembs Tits de Tefto». 6. id tantum adjicimus,
vy qvodteftes {ingularesnon probent, ite, ut mille te-
e ! ftesfingulares roinus probent qvam unus,Wefepb.
or ek | 1 i, fde Teftib.n. 6 qvod de obftativa intelligat
alejin | Hahn. iz not. ibid- quamvis. etiam hancnon no-
S?;ipdz | cere ftatuant,{i teftis {ingularis ejus fit conditionis,
gni ; | integritatis, & probitatis, judicem ad indubitas

| ¥ tam

3




23

24

25

a6

27

tam ‘fidemadducereqveat, Gail. L.2, 05/ 66. #s 11,
Mynfing. Cent.3. 0bf.76. qvod ad Clericos applis
care non dubitamus. x
. 7. Sedreftat, ut pauciffimis videamus |
depoenafalfi 4Clerico dictiteltimonii. . Peena falfi
in genere jure Civili;fuit in liberis hominibusdes |
portatio & confifcatio ommum@)onorum,t,.x. gf;
[ ad LegemCornels de falfis, Hodie ta&a eft arbitras
via,Carpz. gve93.na9.  Brunnem, 44 Lia2.C.ad Leg.
Cornel defalfyn finquaeetiamincaufafalfi teftimo-
nii obtinet, ubi peenaad mortem etiamextendipo- |
teft, i exfalfo teftimonio alii mortis imminebat |

periculum. Nov.Leor.77s Qvoad Glericosfalfum \

dicentes teftimonium in di&o cafu Nov. Leon.g7.
eadem non tantum videtur obtinere peena; fed &
in reliqvis cafibus certa videturjure civili ftatutain
Auth.Presbyteri.C. dé Epife, ¢ Gler.Cil- ut Presbyteri
in caufis pecuniariis 4 Divino Minifterio per tres
annos feparati monafteriispro tormentis tradancur,

in caufaCriminaliautemGlericatus honore nudati, |

legitimis peenis afficiantur:  Ceeteri vero Clerici |
communi jureab officio Ecclefiaftico repulfi fine
dele&u caufz verberibus coerceantur,

Ethac funt, qua proingenii viribus de materia
hacardua proponere placuit:Potuiffem fateor lati- |
us hzcdeducere,fed brevitatihac vice ftudere,dunt=
tempori parco,volui:  Nil proinde fupereft,nifiut -
Deo T. 0. Tqs M. pro preftito mihiauxilio grates
perfolvam maximas , eidemqs ftudia mea tamhic

loci, qvam ubicungj eadem pertra@aturusfum,
commendem humillime, ipfi vero fit
Laus Honor & Gloriain fempiterna fecula_.
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