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CONSPECTVS
TOTIVS DISSERTATIONIS

APPELLATIONIBVS IN
CAVSIS NON APPELLABILIBYS,

P OIS, PAY. 34 4o

Th.l dppellatio non malitia, [24 gravvati vemedi
unefty p. 5.6,

Th.ll. Ufis appellationum eff [requens.p.6.7.

ThAIL Homonymia appellationis p-7.8

Th.1V. Quetuplici [enfu caufainjure famatm,p.&.‘

b, V. Appeliationis in caufis non appellabililibus
definitio ,p.§.9. ,

Th.VL. Caufarumnon appellabilium divifio,p.o.10,

ThVIl. Quidnam ad caufas ecclefiaflicas referge
inr, p.10.

Th. VUL Now appellaturindecims, p. 1z, Caufa,
inquatamen appellaripoteft ,ibid., Dq&,jd’,,gf w5
duin s fimodums excideret collelior , .12,

) ThIX;



B Vo 3 :
ThIX. 4n appellari posfit & vifitationis decrets,

p-12. Negatur ,quia gciltn divino ,de mioribus
corrigendss €5c. non datar appellatio; Pag.12.13.
Admittityr appellatio, [ 1. Epifcopus procedat
Contra exemtos €y privilegiatos , &5 2.fifitin cor-
redivue nimisxigorofiss; ifa ut wiadum excedaty
pag. 13. 5 @

Th. X. - Aunfententiaexcommunicationss provocs-
riposfitsp.13.  Valet tamen appellatio g#aad ¢f
felum-devolntivam ;p. 13, 14.

Th. XL Quidincaufis matrimonialibus,p.14, Rg-
lionestam pro negativa quai affirmativa addie
CHHLUY § P T 4a IS »

Th XU Duotuplex fit canfa Ecularis,p.16. Duid

S caufafummaria,ibid.  Anteflesdjnraments
jnjuncto appellareposfint , p. 10, WNegatur 65 af-
Y ﬁrmamrbm guaftio, p.16.17. ;

Th. XM, Nawm &caufacoram arbitro ci’fcéfapro'va;-
cari Igoﬁ, P17 [\/ﬂgam;', Piizea® . Tamen

" baeequaftio cum rationibns s pro affirmativa dedie

Ja,legendyms piag.
TNXIV, Incaufis fummariis ordinarie€s finiia-

riter api pole .19.20. ‘
ot 0y efts p

“ Ve dn in canfi cambialiprovocetny, paa. 21,
Primo intyizy negatur ,i0id.- Tamencertorefpe-
@naffirmatur, L2z L
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Th. XVL: A in canfis minimis & levidenfibus, p.22.

Negaturyibid.. Incaufisetiam minimis jureca-
nonicoprovocarelicet,p. 23.

Th.XVIL. Dejudiciopoffe/forio,in quodemerawel
adi/ozfcmdﬂ s Vel vetinenda, vel recuperanda

- poffesfione agitury p.24.

Th.XVIll. A# contra inhibitiones locus detur ap-
pellationi, p.2g. ~ Ratignes pro [éntentia negati-
va 65 affirmativa afferuntur , ibid.

Th XIX. An appellatio & fententia in fummarisfs-
m0 (et momentaneolata locur inveniat , pag.20,
Negatur, p.27. :

Th.XX. dppellatioin fummarisfimojure civili vi-
detur (olummodo probibita quoad effectum fi-
[penfivnm, p. 28.

Th,XXI. Indicit decem canfas,viearunin judicio
ﬁwzmﬂ?f;ﬁmo appe llare pasfit, p.2g usque adp.38
H canfz affipmantur per Re[p. Scabinatus Lipf.

" P:32.€5 Facult. Jurid. Lip[:p. 34.35.

Yh. XKW, dnappellations locus datur in poffelforio
ordirmrio,/),;7, ; :

Th XX Probibetur appellatio in caufis execlis
wisy P38 '

Th. XXV, Permittitur tamen appellatio , 1. Siora
dainexeentione [ervandus pervertatur ;0.39- 2.
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8 uimis properanter judex mon obférvatis vequifivis preferips

bls ,pag. 39, 40.  3s Si exccutor capere velitpignora majoris
Valaris , quam fit debitum ,&5°c,pag. ¢r. Bt 4. 8t judex vei
exceptiones ,qus in continents & fine longo fufilamine , per
documentaclara ,probaripoffunt yrejiciat | €5'c.pv 32,

Th.XXV. dppellationes 1n caufis alimentorum vegulariter
nom recipiunt ;p. q2. feq.  Recle camen provecatur guoad
effectum devolutivum ,p, 43, 5

"Th, XX VL dppellarionsrenuncians appellaye neguit,p. 43.(
Et tamen , [ procurator //}ezz.zle mandatum non babet ape
pellationivenuncinve &5 c. uon probibetur , p, a4: 45.

Th XXVl Anconsumax condemnatus appelians dudivi des
beat,p. 4.  Sicavien legitima gmiffa fiserie citario , €5°c,
won denegatltrpro'vomtwnu remedtut ,p, 40, Conﬁ:ﬁ;a-
tur preitacxceptioper Refponf.d Scabinaty Lipfip. 46. 47

Th. XXVIHL dn 4 fententsa interiocutorra aetur appellatio,
P47+~ Negatar, 1h1d,  Concedityr appellatio tamen de

jure Civil, 1~ quando gravae ity provoc ativnem non ve
pararipoffie ,p. 48, 2 L4 ndointerly utoriatangu fih-
flantiam negotir princinalis ,ihid, 3. Fure canoniio 19Uk
éﬂo]:!;rg ;‘;qzmmnqu: gravamine appellare /t'ut, 10id,

"Th. XXIXe dndtribusconformibus [ententiss provocare pose
fits P49, Negaiur guiats, qu: fuccubuse i duplict appels
Jactone ;uonpot-fitertio appellare [uper isdem avticulis ibid,
Sed recie'boc cafu appellatyr Jure Camerale, €5 jure Saxoniss
¢, ibid,

Th XXX, Anincaufis criminalibus locus detuy appeliationi-
bus ,p. 49.50.  Negaiur obgeneralem inveteratam confe
sudinem ,p §o.  Verum ficanfz eriginales per modum 4ce
¢lifationds sralentuy ,vecle provocatyr Jure civils ;abid,

Th XXXl Sif epiloguin 4P §1. f¢9s
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A TEnnus jam agitny fecundus, ex guo Virk
.. ¥ cujusdam illufivisfimi fvafu, locoinane
¥3 Quralis, ut vocant, d%)lltdliam;!, DE

AR ABBREVIANDA LITE, diffe-

rere mecum conflitueram.  Nec iy eliciver fuccede=

bat labor non itapridem inceptus, cum amplisfina
dicendimateria fefe cyj”érretu[;z’qzm Siveenin ad
perfonas judicium s tum principaliser | gy acceffa-

#ie, conflituentes , five ad ipfam proceffus formam

vefpicerem ,non pauca deprebend; proferenda.  U-

niver[atralatiotresfifichat foGioney s quarum pris

e quomoa'{o lites-abbreviande fint guoad juds.

cem ; [ecunda : quoad partesfeu ddvocatos 3 ters

tia ; gzmmﬁmmmprotqﬁm In prima Sectione,
. A 2 0CCas
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occafione . 137.8.2.6.d. V. O. ubi judescwir bonus
codicitur , guod boni €5 innocentis viri oﬁfria fingi
oporteat 1. 4. §or. fE farmlercilc. pluribusegi, quid
[fummo imperanti vatione judicis eligend;, conflitue
¢nds, €5 tandens conflituts incumbat , wolo pio adje-
@20y ut Leges Codicis de iniquo judice [pat fim exflan-
tes ad debitum wfurs revocarentur.  Hucusque in
elaborandoperveneram, cum laborem in immenfum
excreviffe, meque liniites differtationss non leviter
excesfiffe viderem.  Reftabant fecliones pofteriores
cum [uts membris , nec minor in iss dicends copia.
Verum enim vero plenan: , (peciminis inauguralis
loco, trallationem fcribeve, animus hand erat.
Hinc mentem ob banc €5 plures rationes lubens mu-
taviatque ‘png/?m thema DEAPPELEATIO-
NIBVS IN CAVSIS NON APPELLA.
BILIBV S quotidianunms, Patroni maxumi conf-
filio felegi.  Quod fine ulteriaripraloguioinnomi-
ne Domini noftri Jefie Chrifti aggredior eumque ut
welit laboris mei principinm effe medium ac finis, fup-
Plex wenerar,
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THESIS L

W namvis ea lidigaotium frmalitia , vt quo.
9 cunque modo judex inferior pronun-
claverit, ad appeHationes feu alia reme.
diaimpugnativa delcendant,; wid, R.1.d. anno 1654.
§. 720. nou ex alia rationc, quam ut adverfaricm
dcﬂtigare,majoribusfumtibus vexare,uttandem
cedat,iplique re injulte potlelfa, pendenteappel-
lanone, frui poffint: de quibos conqueritur Or-
a’iwxi? C:m/zc‘m/zk d. A.1555. P tily 38 §.3. @am,
pieweil ¢ qu Seiten , die Pavthevenr mehr aus
Muthiillen, und 4 Anfhalt- und Hinderung
pet Execunion, gefroduen Lethel, und damit fie
cttva ibre SegentheilsendlicdhenWerderben uud
Werlaffung ber Sadyen , oder 311 ungebubhrlichen
Wertrdgen driigest, oder defin ldnger in MNief
fung der Sither fiten bleibens, dannaus Noth-
pucfft appellren &c. Exinde tamen dicendum
minime eft, remedium appellationisideointrodu.
Sum,ut appellantis defendereturmalitia & cujus-
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quejultitiadeprimeretur ; Sedideo potius, utinf
quitas, error & imperitia judicis corrigatar /, 7. /-
dappellat.pratermiffum in primainfantia fupplea.
tue £.6..2. C.d. appell. & gravamen cujusquelegie
timum removeatur. ¢, /g oeffum, 1. d, appell,

Th. I, Quz cum ita fine, nfum appellan-
di frequentem & neceilariom elle, perl. 1. 7fed, ape
pell. & aquavis caufaappellari pofle, modo id ex-
preflenon prohibcazur", l.20.C.deappell, nemo in=
ficiasibit, Equidem (%atUi‘:nch.,quosintcrnu-
merari poteft Schwendendoifferus zm’F}élgézmz,
nonomaes caufasappellabilesefle, quas illisver(i-
bus comprehendi putant, qui 4 Brederodio Tra@,
&, appell. Tit. 19, ponuntur : ,

Appellare vetant feelus , excellentia \patta,

Contemtus ,minima res, interds Gio faila,

Arbitriam res gua perit, &5 fic longins alka.
Denegatur itaque juxta hos verfus appellatio (1)
ob {celus, nimirum quis, ne crimen publicum
puniatur, appellationem interponeret, () Ob
Excellentiam , (il principis, ab hoc' enim non ap-
pellacur, quiais{uperiorem non haber, (3) Ob
pa&ummterparres,ncappel!ccur,initum.(4.) Ob
contemeum, h. e. quando litgans coram judicio
Bon comparet, led contumaciter emanet : Con-

tumax




tumaxenim minmeaunditur, (5.) Ob minimum;
h.e.remleviflimam, ut putain caufis rufticis, (6)
Ob interdiGtionem tactam, quando 3 delegante,
ne appelletur,inhibitumelt, (7.) Ob arbitrium,
quia ab arbitro appellaii nequit.  (8.) Obrem
qua perit, fuper re emm deperituranon appellatur,
(9.) Ob rem longius aétam h. esquando in tane
tum prolongata feu prosogata cfbappellatio, utine
tra dies decem non fit interpofita. Brederod. 4. 4
Sed his verfibus canfas inappellabiles non eflee-
numeratas omnes, autor eft Sigism. Scacc. 4. 4p-
Pelogu.rz. Lim,.1, inpr. Cui&nosfublcribimus.
Interim dari cafus,in quibus non obftante prohibie
wlone, appellatio admittitur, negari haud porefts
HO,S itaque, quia quetidiani funt, ucloquitur Paue
Vosin L25. . d.liber. fgp, plenius atungemus.

- Th. Il Seq antequam progredimur ulte-
xius, eXP“C‘T“"WS ermines in subso differtationis
poftrzallatos. TurPe‘cnimeﬁ)P\"‘USdC[Cl’ﬂﬂﬂa-

T¢, quam terminos explicare >inquit Angel, Confil.
110.pr. & verbisbene intelle@is melior omnis pro-

ceditdifputatio. Gvil. Gror. in Enchirid Fur. Nat,
6.7, #: 1. Vocabulum appellationis ambiguitace
quadam]_abmare,cx vario ejus ﬁg« ficatn (ans ap-
Parst,  Accipisusenim velgrammatice pro nomi.

nare,




fiate, vocare,nomina imponere, ut ex Lexicis na.
tumcft s vel juridice, & hoc modoiterum velime
proprie, pro ¢o, quod alias dicitur, aliqueminju-
dicio convenire 4 29fzz{jz¢"/z'c.vc!propnc,&idcm
¢ft, ac implorare auxilium fuperiorisadverfusin-
jurias magiftratus inferioris. Eckold. 44 tt. if d,
appell. qua eonfideratio hujus locieft.  Plura qui
defiderat, adeatScacc. 4 appell. gu. 1. n.3.[eqg.

Th, V. Quortuplici fenlu canfain jure (u-
matur, ex Calvioi Lexic. Juridico videre et Nofe
nunc nobis {ufficiat, quod hic percanfamnit] a-
liud, quam negotium in judicium deduGum, feu
lisvel controverfia tntelligatur,  Caufa vero,quas
ita comparata eft, ut, jure fic volente, non admit-
tat appellationem, dicitur #on appellabilis.

Th. V. Hilce pramiffis, methodi ratio
fvadet, appellationis in caufis non appellabilibus
definitionem addere. Eftautem nibilalind, quam
actusirregularis, quo inferioris judicis fententia 2
ludve factum iniquitads arguitur ac {uperioris de-
cifionilegitime committitur, iz Seryv. Syntagm,
Exerc. L. Th.z, - Notanter dixi (1, ) quod fit aZus
irregularis, quiain caufis inappellabilibus regula-
titer non admittitur appellatio, nifi certis ex cirs
cumBangis, utinfra patebit, * Obfervari meren-
tur
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sur (2 )vecbas Legitime committitur, Avsendi enig
Yida st } 5

debetOido, Tempus &Modus, Primam guiog g,

tinet, requiritur, ut hat gradatim yhaud omif, s

n termediojindenonperfaliums, 12.p7.€9'§. L de

appell. 1. 32. C. eod. Now, 22.¢. 3. ¢. 60 X. d, appell,
; quia aliasjudicum jurisdiGtiones confundcrentur,
! contea /. 4. C.d. Jurisd. undeeo cafu appellatio ad

judicem remictideber. lluftr. Do, L.B.de Lyncker.

Dec. §go.  Excipiuntur tamen ahquot calus, in

: quibus appellatio per faleum recipitor (1) fi mes
dius judex appellant manifeftejus deneger. (2.

! .Siimcrmcdi}_xsi}sﬁ)l‘p_c@cusvcl inhabilis. (3.) Iple

| caunfamad fuperiorem remittat, Gailivs L. Obferv,

119. Mev, poo der. 284.  Quoadlecundum, nee

cetleeft, urdebito tempore, h. e.intra c!écendium,

quod 4 momento fententiz latx in momentum

currit,ﬂ}"pc{ih.cio interponatur. Juth. Hodie C. d.

appell.luperion prxlenterny & tandem juft ficetur,

wide Procef OOMUNG.  Quoa

oni debervelvivavece, vel [eriptis, dequibus

omnibus infrapluribus aGuri fgmys, R

verticulo reverfiad viam, canfis non appellabiles,

& quousque appellatio admiteaur A

Th. VL szﬁ7/0;7@/)&//452/1,';,,'“iudlcil]m

quz deducituryelt vclecalfgff.y/’zmvelﬁm/ari; 2 &

hxe

d tertium, inters
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hac vel eivilis veleriminalis. Struv: Syntagm, Ex.
IX. Thef. 61, Indeproconditione & qualitateea- .
rum tra&antur ille vel in foro ccclefiaftico, h. e
confiftorio (ut auditur hodie) vel feculari, & hic
velcivilitervel criminaliter, Sgruv. 4./,

Th. VII. - Ad caufas ecclefiafticas referun-
turillx, quajure epifcopali expediii folent. Hujus
autem juris 2 Canoniflis via conflitunntur capitz,
Vel enim ‘eoncernunt o;‘diﬁem,quo fpcétat potes
Ras pradicandi, facramenta adminiftrandi, loca
facra esigendi, &c. &e. & hujus generis alia, vel
Legem Diwcefanam, quz confitic (1. ) in fubjecti-
one & reverentia, quam omnes de Dicecefi Epifco-
po praftare tencotur, (2.) In adminiftratione bo-
norum ecclefiz' mobilium & immobilium.  (3.)
Decimarum perceptione aliisque &c, &c. wid. o~
wnino Carpz. Jurispr. Conf: Tit. 1. def. g.vel Jurisdi.
&ionem quo pertinet epilcopalis audientia, vicu-
jus princeps tanquam epifcopus, vel ¢jus loco
Confiftorium,intota fua Dicecefi caufas Clerico-
sumomncs, Laicorimvero fpirituales faltem au-
dit& decidit. 4 35, Cide Epift, €5 Cler, Cairpz. d. /.
Rebusecclefiafticis annumerantur & canfze matri-
moniales, quoad inflitutionem & my(terivm ec-
slefix & quatenus calus confciensiz conceromnt
Carp-




Carpzov. Lib. 2. Jurisprud. Eccl. def;- 1. Stiviv. d,
Exerc.th.g7. ‘
Th. VIIL - Caufam itaque decimarum ad-
ecclefiafticas pertinere, exantea dickis patee, - Sed
quaritur: Anin decimis locum habeatappellatioa
Ex deciditur plerumque, quod non,necappellas
tur in caula decima, per ¢, Tuanobis. 26, in fin. de
Decim. Speculat. intit. d.appellat. §.in guibns. verf
q.n.5.ibi, i ergo non appell. Marantain Speml.
part. 6. art.2.inverbo ; €5 quandogue appell. L.1gs
n.30. Brederod. 4. appellat. part. 1. tit.19. inwverb;
Decima, Veluti enimnec in canfa pia, nectribua
torum appellatur, fic videtur quod necin decimis,
quz piis annumerantor caufis; Scacc. 4. gppell. ghe
17.lime 18. & funt wibuca animarum, 4, ¢.26.4. dea
cim.c. decime 66.canf . XV L. qu.1. ibigue Gloff. Bre«
derod. 4. L ubi _i camera imperiali decifum fuslle,
quod & lententia fuper decimislaca, appellari non
poflir, ex Mynfingero refert,  Verum enim vero
& in hac caufa appellatio admituitur, fi forte quis
exemtionem 4 {uperiori adeptam, feu legitimam
compoﬁcionem,in vim cxccptioqlslinsingre(ﬁlm
impedientis,olnpone;-e,camqne i continent dos
cere velit, nec ramen audiretur, . Sic enim omnj.
~noab hoc gravamine provocare liceret, Ruginell.

B 2 de
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deappell-§. 2. m.256.. Scacc.d.appell.qu. 1. Limit,

18, Nec denegatur appellatio A fententia, nte,
duasecclefiasde juredecimandicontendenceslaca,
obfaverem, qui uttinque deprehenditur, Scace. 4
biwum.z. ~Quidficolle@orexcederetmodum # &
tunc appellati-o'locun@ nveait.arg. /. 5. Coquor. ap=
pellat. vécip quia abominiexcelfu appellari poreft;
Licet eairn'guis confeddac fententiz, tamen nowin:
telligitur confentire exceflui, modo feu formz in
exequendo. Rebuff. in 1743, d. fint, execut. art, 5,
Sloffi1zim g fall. 1. Tomr. fol: 377 - Accedit; guod
in co, quo quis excedit, delinavelle exécutor. Gre-

gor. Tholol 4. appell. Lib,z.c.ir. w2, Scace. d. ap-
pellgqu.ay. Lim.ro.#.28.€5 Lim.11. 0.6,

Th. IX. ' JuraEpilcopalia tenentiincumbit
eultum ordinare divinom,; in mores tim parocho~
UM, tum parechianorum; inquirere; & fi Opus, vi-
fitationem ad corrigendos mores decernere. Hine
quaritor': an a vifitationis decreto detur appella-
tio 7 Negativam communiter tenent Canoniftx.
Lancell. d attentat, Lim.1g.n, 6.1 370. & ficdilpo-
nit Coacil. Trident, c. 10. Seffl 24. obrationem 4
Scaccia d.appell. gu. 17. Lim, 26.allegatam , quod
10 Vificatione agatur de cultu divino, de moribus
corrigendis & favore ecclefz ; ne itaque de s
quid




- fhitituctamen;appella
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quid pereat, vel diminvaturs ab illo decreto, utia
decreto pex n}od%m prgvitionis,non datl]!;?ppﬁzf
Jatiod Rebuf a(.jfilf‘ﬁ}‘_yf,qj, it 37 anpref.  Ade
0, 11 {1.) Epicopusproces
o e T :
datcontra exemitos & privilegiaros, wnc eoim ge-
k1 revocdntye. (11) St ligan correctione nimis
iootolussitgutmodum excedac 5 nulla enim cau-
stohibes potelt provocatioab exces-
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faefbsin gy » DVOE,
Lo Sgace g1 ligp.i0. 1,258 Nitc:'l‘fc tamen eft,
urgravamenio {chedula appellationis exprimatur,
arque ficappareat; appellatufelle in catu conces-
foo Branchusac.z.m. 4.d.appeld, ~
Th. X An a fententia excommunicatio-
nis provocasipoflic? qua Quoditerum ne-
gawr 3 Canoniftis; quia hac {ententia fecum tra-
hitexecutionem, c.53. G verum qaia.d, 4/)/:5,/!. c.per
L 40 d’iﬁm‘. CXCOMM. €. 15 Cui 29.¢e0d. . Decius
. i‘i/)ﬁ‘fbl‘ii Gbili 26. aum, 20,4, appell, MNimium
fpeciale eft 1n fententia cenfurz, tanquam pocoa
medicinali; vt ejus effe@us perappellauonemnon
fulpendatlir, ne prarextu frivolz appellation’s im-
pediretarcorretio, Abb.ing.gz.num. 7. 4. appell,
Verum liceta fententia excommunicationis provo-
oasi haud poflit, quoad effectum fulpenfivum, va-
ler tamen quoad develativam, 1o tantum ;. ut fo-
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perior ad quem, de toto negotiocognofcefis; ex-_

communicatum abfolvere poflit. Farinac.ingg.

crim, qu. 101, n.-9§.c. 0. de fent. excomm. - Reéte
- etiam 4 pracepto, fub paena excommunicationis
facto, provocatur, quoad effeGtum fufpenfivum,
ita ut pendente appellatione, facta excommunica.

tio nulla fit.c.52. 4. appell. nec denegaturappellatio
eo in calu;quando lententia intolérabilem & pa-
tentem continet errorem. Fanndc. 4. / w69, vid,
Scaccia Limit, 3.

Th. XI. Appellationemin caufis matrimo-
nialibus haud habere locum; afferendum videtur.
_. Hasenim effe fummarias nec diu differendas, opi.
natur.I\flﬁram. iﬂ/ﬁt’aﬁ.4.diﬂ,g,n, I72.CU!aC¢€dC-
reexiftimatur Ordin. Ecclef; Tit. Y01t Confif}. Sae
thenc.8. Sonverlidy aber Feine Ehefachen muthe
tillig aufsichen laffern, fondern su Weehitung
Pefchiernip dev Serwiffent, undanderer davausd
folgenden ungebithrlichen Sadyen, federseit bew
Procef befdrbern , und endlich gebubrenden Bye-
ftheid wichecfabrentafferr,  Stigiurhifce in cau-
fis (ine (trepitujudicin procedendum, ut ait Beufl
de Connub. p. 1, gu.22.0mnino appellandi faculeas:
denegands err, quippe quod multum temporis
confumiturappellationis semedio. Acceditquod
haxe
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hac caunfa fic ecclefaftica c. 35.94. 6.¢.03. 116, €51,
pen. G d, Epif. andient. Reink.deregim.fec. €5 ecclef,
Lib. 3. claff-1.6.10.1.20.quz celerem requirit expe=
ditionem. Ord. Eccl. 4. 1. Solleti unfere Confiffos
rialien, Dag dentenn Sadhen {hleunig abgeholifen,
nud fondeskich mit aifen Srenen verhuten, dagdie
avtheners mit 2Weitldufitigteit nicht befchieh=
tef weLdent 5 quin & pla,dum verlatur circacone
{cientiam, utlupra ex Ord. Eecl. diGtumeft. Om.
neid vero quod pium efi,celeriter executioni man-
dandum ::quod autem celeritatem requirit non
recipitappellationem, £ 7. - deappell. vecip. | non.
Scacc. d.appell. qu.17. Lim.48.  Hilcetamennon
obftaniibus,reGein caufis matrimonialibusappel
latur : quo majoris enim prajudicii & momenti
canfaeft, quainjudicium deducitur, co minus de=
negandum appellationis, quo gravato fuccurritur,

remedium. a2g.4.17. /. de minos. Carpz.dec.240.
Necexcipiuntur caule matrimoniales ullibi in jure

ab appellatione, cum de jure canonico,2b emni
gravamine provocare liceat, quod Jus Saxones
hocin patlufequuotur. Colerus dec. 20p.7.2. Fi-
nem porio appellationis fi confideremus, non 2.
Nam ob cavfam illaadmittitur, quam ur gravarys
exadhius meliusye e defendar, defenfio V,ﬁro, cli-

Jus
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; jis fpecies dicitur provocatio , ‘Maranta in'fpecull
. part, 0.§: € quandogne. n:278. dedeganda eltnes
: “miai. 47, wbi Fafon: nrzf d.gaft. & jun Lrffife -
{ : quadrup. His rationibus & expericatia edocti, n
matrimonialibus dariappellationem frmiter con-
cludimus. - Videatur Carpzovius 4. dec.2 0.
* O Th. XIIL Caufatecalaris vel civilis el vel
eviminalis, vid. th. 6. fupra ;- Ciwlis iterum vel
{ummariavel ordinaria,” Qualis autem canfa it
{uminaria, magisex oblervanta, guam cXx lege
§;:z‘ip‘tzJﬁ«:rsaﬂ.‘z‘.m;.mdumeﬁ', Ultra quinquaginea
recenfet Philipp.iz differt. de derrronfir. YOI ez
heiniguig ¢ 3. 1 ue agminé ¢2s pallim ad-
ucunt D4d. Centum & quinquaginta refert Jacobs
Schult.inob/ 3. quibus quadragintaa ddit,jureque
a¢ autoritatibus Dd. corroborat Zanger. d.except.
pe1. €. 1. 7. 90, DIEC multo pauciores adducuntur 2
Carpzovio proc. tit. 1. ayl. 1:n.47. Dicitur autem
caufafummaria,inquade implha & plapoabsque
ﬁrepim 2 folenni ﬁgm'aj»ﬂ'i«:n proceditur, Carpz.
proc.tit.r.art. 1. num 10, Quarituy hic s anteltes
in caufis fummariis 2 juramento per decretum aut
fententiam injun@o appellare poffine 2 Quod ne-
gaturaBaldo & Angeloin'/. milites. C.deteftaments
milit.nec obloguitur forenfis obfeivanuaj cum te-
ftibus

\
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“fibus injuratis fides habeatur nulla, & jurameta

eum fitde forma probationis per teftes peragende,
b o. C. de teftib.c. hortamur.qn. 9. Hincformula
fententionandi : 2B{den die Jengeit e fum-
marifdhe Ausfage verntittelit, Codesd, mmafier
ihueis gu thu oblieget, wicberholen, fo evgebet 2c, -
Sed aflirmariva coin calulocumhabet, fi partestes
fibos juramentum remiferint, quod fieri omnino
poteft. . 5. X. b.2. Gail. 1. O4f 101, n. 5. Eckold
adtit.ff.d.teft. §. 4. Nollusenim dubito,'quin jus
rata teftium depofido in favorem partinmrintros
duda fit, juri autem & favori pro feintrodu@o
quilibet renunciarevalet. 2 g1. . dominor. 1. 46. fub
fin. ff-d. pa. Subditus quoque, qui teftimonie
um dicere debet contra dominum, anondum re-
miffo, quoadftringitur domino, juramento, reéte
provocat, Carpz, p.1.¢.10. 4. 64. Eckold, ad Tit.
d.teft.§.2. Jaterponi etiam appellatio poteft ab
‘uxore in caufa marici & vice ver(a, i veritas aliteg
haberi queat. Carpz.d. L.def 51, quin & curatore
minoris incaufis criminalibus. Eckold. 4.4 §. £.
Th. XIL: Tra&atur caula fummaria vel
coram arbitro, veljudice ordinario.  Ubi difcep-
tatur ¢ Num acaufa coram arbitro decila prova-
caripoflic 2 Quod ncgatig deciditur i 4 7. C. 4.

7€l
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pec.arh. L27.5.2. fFeod.  Rationem (ubminiftras
Eckold.zdit, . dicd. quod appellatio eo fincinter-
. poniloleat,utiniquitas fententiz corrigatur.Lz.jf>
&, appell. arbiwi-vero fententia ob compromiflum
sorrigi nequeat. 4.4 27. §.2.de recept. arbity (ibi
queimputet, qui compromific. Eckold.4Z An
hzc ratio adxquata fit, non immerito dubitatur.
Stringentiorem, meo judicio, cur appellari son
poflics hancrefert Scace:diappell, g, 17. Lim. 13. 9.
2. fubfin. quod [ententia arbitri non fit featentiaju-
sisdictionalis, transfertur enim jurisdiGiod judice
dquo,ad judicem ad quem, quod in arbitro dici
noa poteft, dum fundamentum, b, e, jurisdiQio
deficit.sbid.inmed. Echzcratioefle videtur, qua-
xe etiam jureCanonico ab arbitra haud appelletur.
€. 4 judice. cauf 2. qu.6.nec oblatc, fane. ibid, cui
negationem inferendam aliqui fuadent ; Ted tex-
tus minuendo & addendo corrigere privati haud
eft. HincSchwendenddiffer, 44 Eckold. in tit, .
d. rec. arbity. §. 8 diftngvit intevele@umjudicem
fine compromiflo 3 quo appellari poflit, L 2z. pr,
& d.appellat. quod concedo, fi judex jurisdiQio-
nem habens ele@us fuerit : & inter eleum cum
€ompromiflo , a quo appellatio nonvaleret. vid,
Eckald. 4, / Equidem Carpzovius Proc. it 2,
ﬂi‘t.3,
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vt mizo. sppelladonem, i laudum arbitrorum
manifeftam &evideatem iniquitatem lzfionemve
enormilimam continear, concedendam, ex Gail,
lib.1. ebfiis0.n.9. feqq. Ratuit § {ed pace tanti vir
dixeiim, quod ¢o 10 ¢cafu non tam appellatioy
quam,rcdué’no feu querela fimplexlocum habeat,
ob rationem {upra ex Scacciaallegatam. Quapro=
pter recte quis provocat ab arbitro juris &eletis
ex neceffitate fratuti, urputa, quibus lites certas
rum pcrfoﬂarum » ut'parentum, lib:’:rorum autas
/liasaréta cognatione fibi invicemconjun@arum;
eommittuncur, 9./ gui fatisdat. cog. Lult. in fin,
C. d. judiciis, Quo referri non incommode posa
funt Arbitei Auftregarum, qui ex publica imperii
lege & neceflicate inter Status immediatosimperid
ele@i judicant. Befoldus in thefaur. praél. werb.
Qustrage. vid. Camnier-Gericht8-Orduung 3
ABormbs 4. anno 1525. tit.33. R 1., anno 1054. ¢
105.65 16§. " Arbiter jurisenim & ele€us ex necess
fitate Ratuti jurisdiGtionem ficut judex habere dis
citur, Brederod. d. appell. fub woc. arbiter. Scace,
qu.17. lim,12.%.3.65 . e
Th. XIV. Coramjudice ordinario;; fi caige
fa funmaria agitur,in‘ea vel fummarie vel ordinas
sie, h. ¢ fecundum formam & medum legibus
5 C 2 pras




prafcriptum proceditur, Zanger. duexceps. p.1, c:x;
7.0, Summarium enim inordinarium converti
polle, Carpzovius Pr.tit.1. art. 1. 5, 50. & Bruans
Prociv e dmag. nonimmerito afferunt,  Queis
fublcribic ad Fibigii proceflum Schwendenddiff,
Quin imo,Anquiens , caufa per ¢ ordinaria potefp
&liam fiers fummaria, adeoque iraiari in proce/fis
Jammario fi nimirum omnia faiZa per documenta
in continenti posfint demonfirari,vel ex legis difpo=
Sitione. Refol. gravatit. Yoif fzf,ﬁziegy;@ad)w §uga
Velpartinm conventione, - Ethinc proceffieseff talsd
wel ex fe €5 fun natura, tam propicy conditionem
perfonaquam canfa ,vel ex accidenti; tam ex [opes
. yioris dispofitione, quam litigantinm compromiffo
& conventionefed explicative tantum €5 exemplifis
sative, Hucusque d. Autor, ' Sed hilce miffis; cau«
Aas fummarias appellationem non recipientes per-
loftraturi, deprehendimus in iftis canfis differens
tiam quandam ; quadam enim fuot magis fum-
marix s quadam minus Lmmariz,  Hz nollam
procetlus formam, fed qualequale ad deliberans
dum fpatium defiderant, ita utoralis etiam citatio
lufhciat. vid. Ehue-Sidfif. Policey-Oronung
dann. 1661. tit. Yyou Inguright- Sahet,  Quo &
pertinent canfx fudiolorum & levidenfes,. iz
vero
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¥eto proxime proceflui erdinario accedunt, & in
citatione ad minimum [patum tinn feptimanas
mwm & plenam exigunt demonftrationem.

The XVe - Adcavlasitaque minus fummas
vias haud immierito referri meretur caufa cambia.
liss qua citra Brepitum jndicii, produdtis literis
cambialibussdebitorconfeftim cogitur fatisfacere
creditori; & fadlawegiftvatura hunc in modum §
Heute 2Fo Deg. Febrarzoz. exfdheinet vor hicfis
gen [dblichen-Stadt- Gevichten. yu Lederhofe,
Mercutins~ENeiett- Sobi:, producivet cinen
Wedel-Btief auf 1000, THIY, contra Pampbili-

5 205 st Safs ot sl : ¥
pel b bittet, Dab et iinPerforr aufmoye

um i
gendenTag uiddhte cizipet soervdedtworanfvie Ci
tation et Fuobuen anbefollen worbern 2¢. 3¢, orer
tenus citari potelts,  BHinc quanitor 3 An i hac
caulz minus lummaria reys appellare poffiv:. Et
velpondetur, quod non, R.Ld,anu0 15548 UlB
andly ety detent Daudels-Stidten, wid. Ehurfl,
Sabfif. 3echicd = Ordimtrg, - Literarum coim
cambialium folutio d lationem nonrecipit.  Eles
gans refponfum ad potentifll Saxon, Elc@orem &
Scabims Lipf transmiffum § vid. apud Rivinum iz
Enynciatis pag. m. 1447 Accedit,quod debitor
pracife, Rawto in litexiscambiahibys die, (olutios
S5t C 3 ~ nem




nem pesfhare,autiajudicio manere tenedtur. ibid
Carpz, 1L Refponf ge. #. 15, His tamennon obs
ftantibus,reéte in primo términodcitatione, fub
pratexca foriincompetentis, appellatipoteft, non -
quidemad cffeumy; ucloquuntur, devolutivim,
beae tamenf{ufpeafivam; scaue manus jadicistams
dinligentur,donecapoftoli refutatoriiad judicem
fuperiorem fuerint cransmifli & remifloriales itee

rum cxhibit, Mevius p. 9. Dec. 79.
The XVE Caofis minus fummariis porro
adnuméramus canfasminimas & levidenfesy que
autem ita dicantur, videndum in Gloff: 44 anth,
Nifibveves. C.d. [entent. ex poric.vecitand. Scaccia
d- appell: gdi iz lim. 29. . 4. Noseam determi-
nandam relingiimus acbitrio judicis, com diék.
Glofla inanth. nifibreves. qui exlitis quantitate jus
dicium de caule parvitate ferre debet. Jafon. in 4
31.1f. d. jurejur. nizz2) Quzriturautem : Anin
hiscaufis modicis.itminimis;ppellaripofﬁt? Ne-
gaturjurecivilii Brederod, 4, appell. tit. 19. in verb.
caufis minimis. Scacc,d. appell. gu 17.lim.29. Ob
haocforte rationem, quia publica utilitaci haud ex-
pedit, urappellatio admittatur yin'gua plusexpens
ditur . quam i valor'totigs canfe. Ruginell. . 4p-
pelc.3.§iz.n.004:in verb, modicursy Hincetiam
: fieri
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fieri credo, quod 1n prafeétura Sulenfi pro audiens
tiis oretenns fadtis nibl exlolvatur, (ed gratiseas exa
pedire prxfc&m teneatur. Diclis quidem obftare
videtur. /. 20. Codeappedd.ibi: €5 in majoribius &5 nim
noribus appellandi facultas eff, Alvrelpondetur :
pet majora negotia 1bi intelligi res criminales, pex
sminova tes civiles, /20, €. Theod. d.appell. undelex
ypolita Lis:(u:npta:f’c, & argumeli 14.C.b.t, Bre-
derod. 44, - CateruminCamera Imperialiappel-
latio non admitticdr, nift fefummaappellabilis, he
¢. juxta R Linbac canfaNoviff ulira goo. for. Rhee
nan.vid. 4. R. 1. deanno 1654, Sedhodie Jure Cas
ponico ab omni gravamine,ia caufis etiam minie
mis provecare licet, ¢.12.4, appell.modo caufa exa
rimatur rationabilis. Franch.inc.pafforalis.sz. u.
3.4 appell. . Quia appellatio fundatur fuper injue
flitia fententiz, & iniquisatejudicii, injuftita &ini-
quitas vero.poflunt accidese in minimis zque ac
majoribus. Glofl. iz 4. ¢, doappell.  Ethocjus e~
AuUALT Saxones, Verum utinam apudnosenam
in cauills minimis ciscumeiderentue dppellationes,
nec tot cavillationes & impofturas caufidicornm
yideremus, tantamque judicum negligentiam
quandoque f\n!'cn.!am deprehenderemus,, ut fzpe
audiamus, majoxes fiesi expentas, quam (it valos
\ cauix s,




canfle: non imponicur fais liti, niff aleer ex pag
peribus litigantibus reducatur ad meadicitatemr,
utconquericar tuo tempore Scace. A, appell.d. 4,
Th. XVIL  Judicium, in quo venulantue
caulz magis (smmariz ; dicicar alias pofletiorium,
ubi de mera poflcfMione vel adipilcenda, vel reri-
penda, velrecuperanda agicti.  Hing ore triplex
ilajudicii poffeforii divilio, nec enjm quartacon-
fervandz polleflionis,ut voluit Baldus 3 Menochio
de adipife. vel amitt, poff, pratud. fup. remed, retin,
Poffin.14.65 feqq. notatus,agnofcitur, Dividunt
Dd. pofietiorum in ordinarinm, in quo, jadicii
ordine (ervato, proceditnr, & principaliter arque
abfolute/de pofleflione partium difceptatur, ple-
nzque probationes requirnntur, Carpz, proc. tit,
1art.g. 0.3 & fummarinm, quodetiam momen-
tancum & fummariffimpm appellitatur, Carpz.
d.l.n.39.inquo nonjure aionis, fed per officii ju-
dicisimplorationem, pofieffio, aur portius princi-
paliter facta poffeffionis turbatio, in judicium des
ducitur, fine fignra anefrepiry judicii, absque lis
bello & litis conteRatione, Menoch, remed. ult. #ei
tin. poff. n.27. (4. Giil. Lib. 1. 0bf 7. feu ut Carpa
zoviusd. L n. 44. ait,inquo non expectato juris or
dine celericer & [ammaric eft procedendum./ 7. C;

Siper
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[ pevvin ant.aliomod. n&ﬁal. turb. poff.ibi. fine ulle

cauitatione.

Th, XVIL  In pofleflionistetinendefudie
cio agicur dupliciter : ‘{el media.me ationc posa
fefforia ex interdidto uti poffidetis & utrubi; vel
mediante petitioneinhibitionis peenalis djudice faa
¢iendee, qua ut plurimum fitd Curiis provincialie
bus. Carpz. 4./.1.49. Schwendendofer, ad Fibig,
m. 505, .. 1218, &uncquidem, i 4 partea&oris
pofleflio, 3 parte rei tutbatio pofleflionis demone
ftratafuerit. Carpzov. i proceff.  Sed quaritur
An contrainhibitionem locum habeatprovocatio
ad fuperiorem 2 quod negatur, Schwendend. 24
proc.Fibig. p.m. 1232, . Quia femper frivola videa
tur appetlatio absque ullo gravamine interpofica,
cum in rei arbitrio fit, parere vel non,caufamque
non factz patitionis & jura fuz pofleilionisin tet-
mino deducere. Carpz.proc.tit. 1y. art, 4.num. 25,
Interim tamen rete appellatar contrainhibitionis
formalitatem, quando feil: calus non adeft inhibi-
tivus, v. ¢ in criminalibus, in his enim inhibitio
minime decernenda eft, tum, quia caufx crimina.
lesin curits provincialibus non recipiuntur neque
tra&antur. Ordin. P;f'arvt d.anno 1605. Tit. Vey og
Ynfer Azpjae/zmn-@ctac’ﬁ aelavet, anch was Sa-

a.u
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dheit DaRlbf agenommen und. getechtfortiget
foervent mdgest : wm,quabono expeditpublicoy

hromnis via protrahendiproceffuminquiicorium

delinquentibus pracludatar, arg. £ 2.§. 2. £ 4.
nox. act,  Hinc pronunciandi formula : St Ap-
pellation-Sadyets 26, 2¢, exfensten wit, Dag die 4p-
pellation ihver Formalien halber beftandig , Dergs
fvegen diefe Sache su gebubrender Seirteryng an
ung eewadyfert, die Materialiabelangende, ctfihei:
tiet aus en Acten fo viel, Daf dic ausdgebradite
Inbibition geftalten Sadyen nadhy billig caspvet
wird, intmaffen wiv diefelbe hicenmit cas/oen yud
aufbeben, B, 9, W,  Provocatur & tunc, fin-

bibitio {ine pravio monitorio fit decreta, vel clan-

fulajultficatoria deftituta. Schwendenddrfer, ad
Fibig. Necdenegdiur appellatio ab inhibitionis
fententia, five fit confirmata, five caflata, five ct-
jamin vim {implicis citationis refloluta ; toties e-
nim appellari conceditur, quoties fententia infert
damoumirreparabile, fen quod difficulier reparari
potcft. Carpz. 4 /. ,

Th. XIX, - Carerum quaftionisadmodum
graviseft: Anappellatio dfententiain Summarise
fimo fen momentaneo lata locuminveniar 2 Ne-
gative deciditur 4 Caspaovie, 7. £it17,art 4. .
10,id
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26.1d quod fatisjure civili expeditum videtur, pee
charam & manifeftam Impp. Valent. Theod. & Are
eadii San&ioneminlun. C.[ide moment. poff fuer,
appell. quam fententia@ ample@itur. Gail. L. 1,
obf:7.0.7. Menoch.vetin. poff. remed, ult. num. 43,
Scacc.4. app.gu. 17. Lim. 6. Clud. rer.quot.c.7.u,
wg.ubi id ex Menochio extenditita, ut appellatio
neque quoad effetum fufpenfivum neque devo-
lativum valeat. Scace. d. L o 2. 2.3, quod & jure
Canonico quoad uttumque effeGum procedere
nonaulli fatuune, utividere et apud Clud. rerums
guot.num.70. Nec huicdecifioni contrariatur Jus
$axon, hinc difpofivoni juris communis ffandumy
effe, elegantiffime docet Andr. Rauchb.p.2.9.6.2,
8.6 [éq. cui obfervantia fori accedit, tefte Carpz,
d.l RationcshuiusafTertionishxafﬁgnantur(1.)
quia caufa fummanflimi poffeorii celeritatemy
quandam deliderat, ne ad arma veniune partes [,
fin. i d.app.vec.l.non, Ordin. Cam, p2.§ult.tit. 2r,
uam rattonem [pecialem in judicio fummariffi.
mo appellitac Contard. in d. L. un.fi demom. in 4,
pat. dec.in. 4.alias id, quod beneficio celeritatis ad.-
inventum, lubduceretur injurits tarditats, per i,
22, C. Theod quor.appell.nonrec. (2.) Quia dam.
numin hot judicio facile potefbicparart in poffes.

2 forio
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forio otdinario five plenario. Seace, 4 ¢, QUi 1%
Lim. 6, membr.1.0. 3. & latainhoc pefleflorio fens
tentia, tanti prajudicii non-eft, us reparariinofdie;
nario nequeas, quicquid etiam Contzrdin 4. 4w, .
inrat. dec.1, n.2, nitatur contsa, Lapfusenimin,
hecvidetur, quod momentagcam velfummarjs-»
fimam poflefipnem cum omnialiayin qua dara=
num de facili in petitorio reparari poflic, confune,
dat. Clud. 4. /. . g2, (3-) Quia fententia in o’
lata’ vera dicicur interlocutoria, ejusque effeGtum
durate faltem eousque, quonsque- lis foper pros
prictate vel pofleflione durat, a1 Scage.d. /2 len=
tentia verointerlocutoria, quem provocare haud
polles ex infradicisparebit,  Hiocform. (encent,

- apud Carpzovium, Df die eiftgerendte Appella-
tion it Gelegenheis diefes poffeyfs vidfummarisfi s
i WichE slaflich. B3, 9. 983,

Th. XX, Re vero penitius accurativsque
perpenfa, moco, quod tanien pacealicer fentienti.

-um didtum velim, judicio, crediderin, appellas

nonem regulariter quidem efle prohibicam jur

civiliin fummariffiroo, fed lolumimodo quoad ;

o

Wig

. &ffe@um fulpenfivum, permiffam vero quoad ef-
fecum devolutivam, per textumindd. u. C.[i de

aomseat, poffeff. faerit appeld Ubi lmperat(.{n'e_s *»

‘ refces
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referibunt +. Licet in momentaneo judicio appel-
latiointerpofita fuerit, nihilominus{ententiatuum
habere d.:b*:eﬁe&um,i:a ut proprictatis ratioin-
tegra habeatur. Quers textum ita accipiendum
reor, wi prohibitio appellationis tantum ratione
{ulpenfivi etfedins ir elligatur: ~ Tra in terminis &
Qaziécm fummasiffimo t1adit Contard. ad 4.1 un,
Lims 3843 & poft Rot. Bonon.adducit. Petr. Be-
5 tend. decif 79 qui hoc ipinm declarat, ut prohi-
bita cenfeatur appellatio refpeétu effectus (ufpenfi-
evoluiivi, gued idem, tradit Decianus,
2 unm. §.in pr.vol 4. Executionem enim

non elle in’spcdi:rxdam,ﬁccz :'acipsama‘appd!mo,

propterurgens periculum & nepartes profihantad
arma. Contazd, diLim. v.40. Confentit Fachin.
controw. lib. 1, contr. 7. Miynl. cent. 6. Ob[ 13, 1.
Btvgf:r.ﬂi;@ Eleck: proceff.poffeff. §. 36

Thy XX Qpicquid tameo hojus fic; ap=
peliari poreftin judicio fimmariffimo , eo maxime
calu, fi (1) fententia dampum continer, quodin
ordinario pUichfO:'iO vel pentorio reparari nequit,
Giav, concl.7. canf.2.n. & tinc enimrecedendum 3
gegulis juris communis, L, 16. . de off - praf. Aut
{2.) [ difficulter reparari poflie, Grav.ibid. quod
mnlus exemplis coxzﬁ&'l‘gt & Langellostumaddue
L 7" M3 (913

’




citdedtient.c.12. Lim.r.n.104. Resenim quahas
berinon poteft, uifi cum magna difficultate, pari-
ficatur rei deperdite vel extinéte. Contard. d.duns
Lim, 1.n.g. etiamfipropaites nonin_totum reparas
ri poffit. Cluden, rer guot. ¢, 7. n. 96, (3.) Pro«
vocare licet parti, i judex fequeftram conftituit
cantra pofleflionem probatam. Befold. d. appell.
¢. 7.n.9.infin.  Nonenim deneganda appellatio,
{i judex negle@a pollt(lionis probatione, mavule
ad fequeltrum deveaire, quam probanteminpose
{effione tueri.  Ubi, ait Baldus, conftat de pos«
feflione peralium privs habita, non debetejus feri
fequeltratio, fed adverfarius remictendus eft ad
judiciom ordinarium. ConfC 245. Boer. dec. 724,
Conceditur (4.) appellatio, fifententianotoriam
& manifeftam continet injuftitiam ,utpura, fi reus
in jufta poffelfione effe apparer, judex vero parti
adverlz eam relinquendam pronunciat. Dec, Conf;
07.#7.14. vol. 4. Notoria enim regulis juris non
fubjacent. c. aduofiram. 3.4 jurejur, Fy Papa de-
er-ro notorie injufto femper contradici poreft,
Inoc. & Abb.c. exliter devefl.inintegr, (5.) Res
€ipi- v appellatio in fummariffimo & tunc, quan.
do 1 crigs partium oblarze probationesfuerint re-
Jscte. Gixv, concl. 7, confid. 2. n. 12, Licita (6)
eft
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eft-in fummariffimo appellatio, quando fecuns
dum modum {ive formam hujus judicii non pro=
geditir, admittendo ea, qux admitii non debent,
& omittendo non omittenda, tunc enim recelinm
videtur ab extraordinario five fummatifimo hoe
judicio, & appellatio permittitur. MNatt. confl 722,
#.3.€5 4. Vol. I, quodlibet enimjudicium cuftodit
Fmpris;n naturam. Bald.in [ ffguss. 25. C.d., Lec.
Cond, & quilibetmodus agendi habet fuam natue
sam & (pum effeGtum. Abb. conf 16. nam. 3.infin,
(7.) Stdubum oriatur, de admittendavelnon ad-
mittenda appellations, deferendum ellezppellatia
oniafleritar dplenisque, /. 0.7 4. appell recip. Spe-
cul. 4. appell. Jalon. Confl187. a. g. Favorabilis
enim cenletur appellatio & potius pizlumitur pro
hac; quam pro fententia. Fran. 442, 4. appell.adrubr,
n.18. Erindubio magis przlumendumeft, quod
fententia ficlata fuper pofle(fione fuccefliva, quam
momentanea, quia dubia & incerta magis funt
prefumenda, quam perpetua. /. s6. /7. d.cond. indeb,
Contard, in d. 1. an Lim.25. 5. g. Clud.rer. quok,
¢.7.7:112.  Deferendum quoque (8.yappellana.
mieft, i poffeflorium fummariffimom cum penitos
tio fuerit cumulatum , per L. an. C. f7 de moment,
peffifucroappelh CaspnPriditiz.art g m3z. Bt
quod
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quod ia poflefloriis mixtis detur appellado ad de
trumque c‘{iez-u. A,dfvunz:vumunn.et&lu%,mf-
vum,refert Ruginell, (/C’ﬂ}l?u/ $.2.c.2..708. Ra=
tio - hujus affertionis efle po[c‘[l : quia caula pro-
prietaus tanquam major, trahic ad fe cavfam pos-
feflionis, tanquam minorem. Bald. i Lun. C.fide
mom.n. §.vel quiacaufa puﬂc (Gonis venitacceilo-
riead canfam promutatls 1deo fequitur naturam
petitorii, quodeft p rmup.h, Contard. m'f/y uits
lims. 2. /,”/;,.Jn vid. perilluftr, L. B.de Lynck. Dec.
492. . Nec denegat urdp*"‘ lavo ( )mjura Ca-
nonico : fecundum hoc enim poccﬁ. appellari ec-
tiam in momentanea polfeflione. Scacc. 4l appell,
gu. 17.lim. 6, meéz./.ff 2.ubi non folumauctori-
tates adducit quam plurimas, [ed & de opinione
commumn hanc cffe {ententiam, tefatuy ibidem,
Quod jus {ecutus e& Scabinacus Lipfienf.in caufa _
Dedvoit Jabenian consra Hett voi Sx)m Sicenim
ad quethonem refpondir: - Hat Heinrid ich Chriz
feian ot Fabentaw, weqen Pofercines Stu rf‘
qen )L‘Jhﬁj widet He "‘ﬁ Leit eine wm;zmzid)e
Imoloration, [m):um w,zv“ufi Siadfif. Obets
Amte it dew .‘320"@ graffthbum Ober-Laufis s
Budifit, 1be crgeben, woraufunl [ingt :
Dag dit- Deee bey Bev Loferoes fiveitise

D ‘§‘
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Hitkleing, folange  bif Kdaer ein anderg

ocbenthich ausgefnhret, su fhvkern s,
a1 Recht evbannt worden , dosvider dey bon Ra-
benan LenterGUND eveninal Appellation einge=
tand,, b ¢8 verlanget derfelbe » OB foldye in
geaenwdctigemSalle sulaflidh? Betichtet ju feom.
Ob mumwoblangefithiret werder mdgte , daf i
Derdie in Fudicizs poffeforiisergangene Lvthel , in
Deiten gemeinett Savferk Redhten, ¢ittige Reme-
dia fufpenfios WHE susulafien , audydag Diefesity
Bicfigets Sandetr, Wl Wit [uper Poffesfione prae-
[fentanca gefiritten wivd, in.acht su ettt fey,
unia:vﬁ'{)igblicbcr&)tac{)tfslef)retmwnung ifts Dies
femitach, bag esin gegentdrtigem Fafle, sumabl
pa SSligern srdentlidye Ausfithrung inangesogs
fee Sentenz icht unbillig vorbehalten, Statt fin-
ben mitfe, 3u folgen ftheittet, ™ . q. 1., ift es
nien geiftlichen Hedveenn welcherr in demen Proces.
fialibus regulariter, WHD 1B eitt anders, ourch eire
‘abfondetliche Procefl-edtung, nidyt einngefubret,

. wadbgegangens, audy. ab interlocutorids o in pos-

[efforiis judiciis, vhite Lhttetfcbeib 3\ appelliveny
nachaelaffest, Yon Dex Appellation glsey, auf bie
Leuteryng fitgfich suinferiven, bighero audy in fio-
ben wnd nighrigen @Sctadgeu Dicfer Sande Leats-

rungen




fibivehrung sugesogen wird, alfo et , dafer
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FURGeN AND Appellationes in fummarisfmo Poffess

- forio angenommen uiddavauf eckannt, alfo You

petten obangetogenen Docoribus abgetvichen und
Der soicorigen Mepnung bepgepfichtet mordeit,

itber Diefesd S\\Idg% Die Poffesfionem OMERIaneats ;
felbften , it Der ubergebenen Leucerung iveiffels

Dafftig gentadyt, uud dap feiste diehfals gefiipute
Dyefcheinigung nidt genugm aztendipet, pro
Grawamine aNgefuhet, weldyed sufdrderft ge-
bithrendsuunterfudyen, und obgleich dem Kiger
Die ordentliche Ausfubrung vorbebaltenr, e
fioch ihmbadurd) groffe Weitlauftigreit 1o

in prefentanca Poffesfione Qeniigfam gearindet s
fevn eeachtet, nicht unbillig mit feiner Nothpuft

Ju boren 5 o ift des von Rabenau, wwicder deyr

At 7. 7«4 Jingfthin gegebetten Abfiyicd cinges
andte Lesterung Yor wnsulaglich wicht su ady
fen.  Histamennonobflanubus, in {upremo ap-

pellationum, quod Diesdx ¢ft, judicio, appella-

tionem in poflefforio fummarifimo non effe ad-
miflibilem , pronunciatur regulariter), ucex Rivini
Enunc.p.m.1198. conftat. - Cui fententiz (ublcris

bic Facultas Juridica Lipfienfis, ut ex fequentipa: |

tet relponfo, quod, quia ad illufkrationem antea

dido- {
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A7 dicorim ficit, hic inferere lubet. . Hafesy elite
ol gur Hecefihafie Drehna gehorige Untertharnen gy

1o vofs und HemDabren, wegen etlicher Hon eudy
i, ey Denefifelben gefordectent Dienfrens und ande-

e - rerShuldigteiten, vor derFiel Sadfif, Obep-
e - et NRegicrung ded Maggrafthuns Nighers
fe.  Saufis wider eud) Kiage ethobett, wnd ibt fepd
7 o) dasd datauferfolgtellethel in geniffenPuns
& gfen Doy der Poffefernieldter Dienfie und Sdhuls

of pigEeiten bey dewen KLagern su fuchen, fo lange,
“; bifs fic in os dinario Poffefforio 00et petitario eilt ays
5 vers andaefubret, gefehitet worden Rachdens
5 fin Diefelben hiecioieder eine Lenteryng einges
1 AL uitd thy euch davauf nicht eitilaffen wolletr,
Tt b tabet, daf the foldyes 4 thin feblbig,
1 g1t Juedyt eebannt worbdeit, habt iy wicher diefes
g Urthel, vas indem Marggeafthum Atieder-Lay-
2 fik H‘i}{[f{):ﬁﬁ Rc"mediumSul'np/imléam'i etatiffer und
& Boollet anicto < Obdarituen foviel,Daf ihr endy
o oufdere Kdger Lenrering einsulaffen wicht fchulz
1. Dig, audsufithren, des Redyten bevichtet ferir s
3 Ob it wobl fonften e8 andem , guodde Fure Sa.
Y xonico @ qROUEs gravamine.appellare liceat, We.
U feab.in parat. ff.de appell.n. 8. infonderheit 4o
: ‘ Fure Canonico in _f)’wfig/o‘ Poffefforiis appellare fit

ol ‘ z pers
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permiffum, e, 2. X, ut iz, non cont. gyl in Hiefers,
S natura €5 ratio Appellationis & Leuterationis
adem Jac,Schuli. in addit, ad Model, Piftor. p. . j
g#.22.n.11.  Dabero ed DasAnfehien geminiet,
0ap detr Cinlafung auf euver tUntecthanen widet
eudh eingemandees Lenferung, ihr mit Beftaide
Redytensenthnicht entbrechen moget 5 Sennovdy
aberunddiemweil i allbictinPoflefforio fummaris-
[rino begtiﬁen JIND in L, #n. C.frde mouy. POl ands
Deiclicy enthalten, guod in poffefforio judicio ap-
pellatio non recipiatur, iveldhes ficht alfein pin Cas
wera ipperiali, tefle Myufing. seut, o, 0bf:13. folts
DeLtt auch , i1t Desmelr Tudiciis biefer Qanbe Ao ge=
Daltenwird, Andr. Rauchb. p. 2. 9. 6. mum. 75 W1H
a8 0Bett Youdem 7are pontifizio angefihret mops
Rei, die D nidtalleiie mur von ders Poffefforio
ordmario Wevfianden Dabes wollen , fonbery auch
gugleich dabit geben, 0ag dic obangesngeite gee.
ralitas Furis Saxonici Wyigginten feittent ADFAT foe
0¢, 1ie foic{_)eé ?arpvz. L.1. Refp .1z, u. 24.féq. bes
Pauptet 5 S iibrigen envem Angichen nach i
gegenmwactigem Sall von dettey Umiftanden , wel-
heMev. p.1. Dec.25.7.5.65 feq. anfubret, unddaf
alsdant, wwo dergleidien fidyereignet, bie Remedia

Sfpenfiva et devolutiva el in Sammarisfimo

Otatt




T T NN
R

e dul 8
Gtﬁtt itiden, extyeifet, Feine m)ﬁaube“' gctg

hE iy e wzyamzzrvt stage anfebe et af
4 (C‘:wm w-euter DieSache dergefialt, daf mar et
" 1908, fo sum Petitorio nicht it eitige-
4 e mt, oy Diefes mif efforio cumulitet,

; Beobaddfet worben, v

(f pe:’lﬂnme 5 Dml‘ W05 D

z ;‘;;:, / Y T !

’ c25. Sombriet ihea

' medio uswp[zurz/mws \)Q ({,

; tertha

i E"»',}‘,Ui 1)

, selr, 23,9 g" s‘;‘& CMHW,. valet (my, .wp\ll(h
; no i temem\* uﬁfﬁ[‘i&a‘llf}l‘ & cypenlarumadiju-
) dicatio fueritipferta: - Przjudicia videre pomlsr
; L.B.apud Rivin. iz E,ez,ua[/ #8.1200. CiT A [int.

- 8 Th. XXIL . Sofficiant hee de fummari{i.

' mo. jam quaritur - Aa appellationi locus da-
turin poflllorio ordinatio 3 Negativam tuetur

Scacc, de zz/// gu: 17 lim. 6, Mcmbr .#.1, 0bratio-

F nem; quod dsmnom facile ICP:HSHP flitin pen-
torio, Bart.in /. 2. d. appell. n3.& poflesfio parvi

fit P“‘fl”‘ wu,etmmh waéterur de pofiesfione mae

go rei, Clud.rerquot.c.7. .60, ibigue Dd, alleg.

-Sedjuic poniificio & Saxonicoadmittitus provo-

E 3 Catioy
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catio, ¢.2. X, utlit. cont. c.15. X, d. reffit, fpol. & &
foro quoque recesfilfe hac 10 patte s cefareum,
teftacur Gail. Lib. 1.06( 147.%. 9. Carpzoyv. Proc.

Ubay.art. 4. 1. 29.[¢q.

Th, XXIIL  Rebuslummariis accenfentar
caulz executive, h. e, queex inflrumentis. gvareas
tigiatis paratdm habeot executionem ; Germanis
audiunt flave Drief und ’55%6[‘ Fa&a enim do-
cumentorum productorum wcognitione, ftarim
absquealio proceflu executioni mandantur. Co-
ler. 4. proc. execyt. p.2. ¢.2.n.3. f2g. " Hinc Sere-
nisfimus EL Saxon. in Ordin. prow, d. anno r54y.
Rubr. Yerfeste Brief und Sicgel, ver/S U erfe
pavitber ecbenmen laffen woltte, Daf ifen folhes
Beinied weges geftattet, fondecn mider i, S
balts gegebener HBricfund Siegel, fibleung foll
bcrbo[ﬁtll terder, . Quod repetcum eft in Op-
dinal. polit.d.anno 1612: Tit. Lo Fuflitign-Cg-
(et n 10, &in Ordin. prec.jud. Tit, 22.5. Wenn
mgd}g[ﬂf{}ﬁiil{& lm)c()"ﬁwl‘n:e'.‘[m“:ianﬁ/_grgry,

' prov.d.4.1001.901 Ju !'ifi€f§=®ﬁz¢)i‘§!. Habentenim

hujusmodi infruimensa gvaretitigiata & confesfi-
onata vim fententiz defimtive. Col. 4 proc. Exec,
P reznzg Idemquecfteffecisjudicati, con.
fesh, & inftrumen recogaitiv Colcr.,d.tr.p.g. 3

9. .
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o.na7.féq. Carpz.p.r.confl. 22.d. g.0.7, Quis

piopter quantur : Anabexecutionerei jidicare

autinftrumentirecogninappellan posfic 2 Negae

tus, per l.s. Giquor.appell. wonrec.ibi : abexecutie

one appellarinon poffe fatis &5 jure €5 conflitutienie

bps cantumefl,  Merito {ane,quiadocumenta re-
cognitavim operantpr confeshionis, /. 2. §. lt.
; 7

b Loagn Codofld, daffrum, contra confeslionem
proj 10, 100 datur appellatio, £ 2, C.quor.
appell, - Eufi daretnr, ellec fuvola ; frivolx aue
tern & frafteatoxizappellitiones minime funt recie

o
i

P | . 7 b i N TR L b
enda. ¢ 5. X.doappell, . Tmonon admiccic judie

Propriam

&

M executivum cxceptiones aut contradictigs
nesinaltion indagine conhiftentes, Confl, Ele. 8,
p.1.Proc. ord. jud, tit.g.infin. Dec, Ele&. noviff. 2.
inde fruftra ad cognitionem plenariam provocas
tur, per fuperms difta.

Th., XK1V, Nihilominus conceditur (1.)
appellatio, (i ordo in executione fervandus pet-
veratae, L1y, §, in vend. ff.dere jud, Scacc.deap-
pel. 917+ Lim, 10. n, 24. partimi, quia non {perari
potel’t alia defimauva, in gna posiic reparari hog
giavamen, pattim, quia committitur exce{fusin
cxcqm;ndo ,abexceflu vero executionis datirap-

pellatio, vt infra disetur, Locus (a.) enig appel-

11\ {1 Q’
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| lations, i nimis properanter judex, non obfervae

‘ tisab LL& Serenifl, Sax, in 4. {efa" grav. Tit Yol
Juftiien=Sadyett, requificis pricripts, ad exe-
CUthﬂeln conftra dLDl[Olt"anl’] ire Ve!lf «=-nNam 'tQ
fonmtvc'ba DaaberKiger e feine8Schulde
ners Hlave Brief uud Siegel, oder andece Docs-
menta, DALUICH et ihu einte vidikige Summant

@5elded a nmf)f’vz *‘“L{‘;.u et i f‘m‘;szbeiz,isisﬁ

L ‘ ] ert
ey -’v' feit, aus

. . ¢ faffent,
belien )..,ﬁ;g;:azi e und Hof-Gerichte o
tion 9 Iatmmu (et at uf) Bon ouuu L=
funden, dadurdy ev feiine Suld su behaupteny
bermcz‘mt beglabte *!f)*f‘n'xﬁt, tebenft eiie
Lichtigen Liguidation wnd Sehrel ihetr, Dariynely
gL i Recognition Brief und Sieqeld ad Execn-
tion AhAlE , 31 Deten 424 (}xb s So foll deg
‘b;a!. te o‘mﬂr:u u,‘vowm Die ( ‘”m{)coa‘f)out
fold yz%ai,q;afbkewi Seflagtes L/n:u;z alleit Deys
!aw 1, sufth:cfen y J'AIL twu;m 1dige (%a{‘ﬁfg’r{)e
?5“ i, 4 lempore inf tnuationts Qff 31”5@1 I, gm,
tumett, i dariek En"(;sﬁ*’f' geit, Dag ex auf ei-
nen geiviffen <Tag erftheinen, Brief und Siegel,
oDet andere Dom;,zmm, padurdy die getlagte
ODuld su befdyeinigen , recognofeiven odey e?b[; 3
i
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$ich Aifreiven folle &c. Certein inflinuatione prae

ceptl oxecutivi fpatium 6. xfeptimapawm tiume
quedierumitaaccurate gblcrvandum Ut etiamify
perappcﬂationcm aut alio modo teimiinus fuerie
circumdu&us, nihilominus adbuc indulgeri dea
beat. Rivin.Enunc.1.¢it. 39, alias admittitur appel
Jatio.  Sicin catfa Datifen udvigs von S. und
Conforten, contra SRarthen Elifabethen von <,
o Conforten, Curiaprovincialis Lip{, Term. Luc,
2703. prooundiavit : Oaf it evfter Infanz fifel
yerfabren-und wobl appelivet, devowegen ei
meet Oulfjs-Ternnitt angufeien, und Appellanten
oavsu eitie wollige Sadyfif. Feift eingurdumen,
weldem Chde dic Sadhean vorigen Richter bl
lig remisivet 10icd, W, R, W, - Tuto etiam (3.)
iaterponiturappellatio,; lin modo excedatur. /. g,
C.quor.appell. nonrec.puta {i executor capere velit’
pignora majoris valoris quam {ic debitum, aut {i
fiavexecutio ante tempus,autin pofleflionemalica
nifundi. Carpz. Pr.tit. 18.art.2.n.24. Dehise
pluribusagitGloflandd. Ly. C.quor. appell. in vere
boexcedat, quia nulla caufa cftio mundo,inqua
non poteft appellari ab exceflu modi, ut refest
Scacc, d. appell qu.17. lim. 10. n. 28, Exquamvis
fententiz quis conlentiac, tamen aon intlligitug




| confentire excelToi modijvel formiain exequenda. -
; Rebuth.d. exec. fent.art. 7:8loff. 12. g . Seacc. Al
! Carpzov, di /. ubihoc refert prajudicium ; Dap
Die Appeliation geftalten Sadyers nady sulaflich,
WKW, Recteindem (4.) appellatur, fi judex
- Vel rer exceptiones, quz incontinent & fine longo
cfifflamine per documenta clara, auc alias ex aétis
-velpropria confeffione adverfz partis probaripos-
,fum,rejiciat,autexccptioncm inid tantum, quod
Hacere quis poteft, Ameritoreo aut liis oppofitam,
planenonadmittat, nec adeamin fententionando
relpiciat. vid. Scacc.d.loe.w.34. Brevibus:Quo-
ticscunque exceptionescontra executionem valide
opponi poffunt, toties etiam ab executione appel-
Jari poteht, argumento Dev, Ele@. Now. 2, & tex=
Zunm fupra allegator. Quz autem exceptiones con-
“tra exccutionem opponi pefunt, latevide fis apud
Langer.d. Except. p.3.¢, 20. 7§ 5
Th. XXV, /' Caufas inter fismmarias repe-
siuntir & canfz alimentorum prafentinm & futy.
-xorum. Ordin. Camer.part, . tit. ;. §. ltems fo gitte
Parthey begehret Leibes-Nahrung sc, Marane,
#e Ordin. Fud. diff 9.n. 16. F hxappellationem
regulariter non recipiune, perea, qua tradunturg -
Scasc.gu.az. Lim.7.per tor, Ratioefie potelt, qulia
i E3) 6l
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= afimenta d}lat'zoncm non‘adm}ilttunt, id'.aptem
> quod dilutionem non patiturs haud permittit ap.

. pellare. /. fin. ffod. appellvec, Struy. Exerc.L.th. 4,
1B maxime quando agitur cum inope. Brederod. 4,
b appell. p.1.4it.19. in verb. aliment, - Ré&e famen
A pr,ovocamrquoadcﬁ‘cé‘tum devolutivam, quams
2 vis, ur loquuntur;non fufpenfivum.. Contard. in
;f boun. Coff demoment lima. 3. 54, Scace. d.appell,

p qu.17.lim. 7. g Proce_dlt‘cuam appell.ano in
alimentis practeritis, quoniam ratio pietatis & fae

b ‘yoris cellac in illis, conlequenter ceffat & privile«
4 gium. Scace, d. l-in fin. . Anis, qui alimenta pes
b

tic, contrafententiam fibi contrariam interponere

appellationem valeac? exinde dubitari potcft,
: quia, quod quisque jurisin alium facuveric; eodem
Jureiple utidebet. Ti ffoquod quisquejuris.véc de.
betadtori licere quodreo non permittitur./, 47 £
d.R. j. Sed menito appellat, quiaipfaadminiftra-
tiojuftitiz poftular, utquaedam o & wriliceant, qua
scononlicent, £.82.§: 7. 1 4. V. O.favorque damai

vitandi major, quam luct: captandi. 4.4 4. §. tffe
d R 7.

Th. XXVL.  Caufas fummarias excipiung
ordinanz, vid. Thef 2. & luotin quibus fecyg.
dumformam & medum LL. pezlcripigm proce-

E E 2 ditur.




dicur. Zang. d.except.p.rey1.n.56, - Regulariteh
talis habetur caula omnis, donce prabetur {ume
matia. Carpz. Pr. #it. r.aviix, .47, Brunnem.d,
proe.civ.c. 1, 0. 72, plenamque requiritcognitios: |
nem. Gloflin 4.3, §.12. ff- ad exbib, - Interim jms
caufis ordinariis partes lxpinsinter fc COmMpromits|
tunt, hoovelillo rcEnedioiufpcnﬁvoautdcvoluti.‘
vo feutinolle, Hincinciditquaftio s an renuns
cians appellationi provocare poffic 2 Negative id
deciditurabUlpianoin/. 1, G2 fiqui € 4 quib. p
pell.wom pot. I fin, § wlt. d. temp. appell. \Siguis jin
quictis, ante fententiam profe fiss Suerit, fea judice’
Row provocalurum , indubitate provocandi auxilis
o perdidit, - WNec defunt avtoritates Dd, quos
Yongo-agmine adducit Seace, 4 4. qu. 17.Lin. 2,
7 1. lno renuincias poteft appellationi,tam ex:
pretle quarntacire; utvariis modis declarar modo
laudatos autor. 4. /. 1. 12, 65, 9. feq.  Taciteaps
P Nationi renunciafle cenferur & s, quivelob eans
dem ¢avfam  contra eundem adverfarum, pens
dente appellatione, alinm implorat judicem, vel
extrabitrefcripta & mandata éleQoralia, Ravin,ad
¥t prot. EL.30. En. 66. ubiita judicatnm : Daf die
interponirtp Appellation defert. &c, . &a ppellag
tem in‘expenfas condemuatum, refert,  Jnterim

appel-
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appellarchaud prohibetur principalis; fiprocuras
tor {pcciale mandatm non habens appellationi
cenunciaverit. Baldiinlfin.§ ult, Cditemp.appell,
Brederod. d. appell. Tit. 11, verb. procuratqr. Scace,
d. 1. §5. hicet etiam ipfe eam interpofuerit, quia
‘ hujus g_cnmis renunciasio quedam videtur dona,
' fio, quam 4 procuratore fieri pofle, negarBrede-

sodid.l Sic quoque decifum @ Senat, Appellat.
 Dicld.in caufader Gemeinde suuengiedt , con

raDie Stifftd-Probfieniu Onedlinburg: Wig-

st Appellarent , Daf NN pon eiitem Principalen
pecDoobitery, jubevin bisadtis befindlidyen Renun-
ciation, DeL A eLfics Inflanz eliigemanbien Leutes
fung, cit fpecial Wolimadht gebhabt, befheini=
et inmmafferibuenac .. Soergehetac.26. Res
¢ic enam appellae videtur is, quiappellationire-
% nunciavit, fi conqueritur de nullitate commifia,

. modo nullitatem in fchedula appellationis exprefic
alleget. Scace.d./ a.120.

Th, XXVIL Partes,citationibus iis legiti-
meinfingats, mjudicio chparent;velnon. Quo
pliimo cafd dicuntur contumaces,  Inde quari

oteft 3 an contumax condemnatusappellansag.
div debeat 2 Quod negatur vt plurimum, per /. 17,
§:3C. d.jud, b 1. Cquors appells Specul; dit. de app.
3 Lib.z.
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Lib.2.n.1r. Rebuff. d appell. art. 7. Gloff. 2.9, 7,
Mat.infpec.p.6. membr. 2.m. 79.modo quis fit cons
tumax verus, h.e. legitime citacws, tamen non coms=
parens. vid. Dd. alleg. &5 Carpzov.Prac. tit. 18, 274,
2:7.35. “Contumaxenimhabetyr prorebelli, cui
tanquam indigno ‘1:.,1,7-':’13:1'?:*;;5 aufert
um, cum id non malic, fed gravatorum ficcly-
peus. Scacc.d.jud. Strtamen legitima omifls fu-
erit citatio, nondenegatur provocationis remed;.
um. Marant, 4.4 #. 200, quia pro vero contuma-
cicenlerinequit.  Minc appellationes in foro Sz
xonico, teftc CaanuViozz'./.n,4a.ﬁg. recipiuntuors
nec e refponfioni ad jufificatam appellationem
fubducere potc(’mppe”atus,cxhncreguia : quod
contumax nen appeller ; Id quod & tunc proce=
dit, iappellans allegatimpedimenta, quad conty~
macia ipfum exculant, Rivim; ad tit. pr El. 10, En,
0y. Carpz.lib. 3. Refp. 172,30t etiam, quod ex pro-
xieli contumax non fuericy juramento confirmare
velit,  Ira enim proounc, 4 Scabin, LipCo. n.m,
foufeen betvdbrterRects-LebreeNennumg nach,
Diciettigen [0 1 vera contumacia s Defiirden fich
OB beneficii Leatevationis l)b'g’i:/f;blot’//dfioﬂif night
g gebravchen 5 dafern aber beitioch die Beflags
B, eemittelt Corpertdhen Cydes er{)aflt-\n
Ot

i benefici-

8
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Bontent, Daf fic aus vorfeslichen Ungehorfam
nicht , fondern blof, weil fic dafire gebalten , va
20.2¢, . So mdgten ficpro contumacibus Wit ges
adtet  fondersiinit de Appellation 1oy WOHL ju=
gelaffen twerdent, Vid. Rivin. p.m. 1195,

Th. XXVIIL. . Paites poftquam in judicio
gomparuere, & fuis politionibusavditz funt, fera
(x decifio, Quaeft velinter-
locutoria, it Beyy= Urtheil, vel dcfinitva, ¢ift
ptUetheil,  Ula iterum diciturvel ﬁmpicx,
qua fir tantum de arsiculo incidenti, negotiumque
principalenon afficit s velmixta, quavim dehini=
tivx habet. Gail. 4ib. 1. 06f 29, #. 2.  Hiccontros
vertitur ; anab intetlocutoria detur appellatio ?
Quod vegatur jurecivilisper 416, C. de judic. ubl
satio.apponitur : ne lites in infinitam extendan-
tur. L.z fodevec. app.d. 7. C.quor. appell.  1wo po-
tiffiroum fignum ad cognoliendam interlocutori-
am hoc eft, quindoabeanondarur appellatio, ut

ex Contard, refert Scace. gu. 7. Lim!g7.5.1. circa

cAatil Al o v
Furcalix controver

fr. Sed quamwis hze negativa habearur jure di-

vilipro regula,Brederod.d appell. tit. zo. in werb,
interloc. whilominus tamen Duenazius, quatuore
decim cjus recenletexceptiones, proutvidere ¢ ft 2a

pud Godolx, i #ot, 4d Liz. Led.appell.vec.d.non,
Con-
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Concediturappellatio eciam de jure civili ab intets
locutoria (1.) quando gravamen citra provocatios
nemnon reparari ;aut fane now. nifi dificulser res
fticui pollic, Breder.d /. Scacc.a. Lnnin, §4+€9 86,
Godofred. 2dl. 7.quor.appell, n.25. v.c:fijudexlie
bellum ineprum & obfeurum cfle pronunciat, vel
copia adtorum denegatur. b 2. Coutljt. pend. plura
exempla vid. apud Brederod. 2./, Scacc.d.l n.96
(2.) Datarappellatio, quandointerlocutoria tan-
it {ubftantiam negotii principalis, exemplumeft
in /. 3g. /. . minor. feu vim habet definiava, ut
quando judex fe pronunciat competentem,dum
non e®,ucleribieScace. 4 hmrzs.  Coeterum ho-
die ab intetlocutoria (3.) Jure Canonicorecte ap-
ellatur, quiaillojuredquocunque gravamine ap-
pcllarclicet,c./u/m' eo.12. X . d. appell. Rittershufl
d.diff 7.C.&5 Can. lib.3. tit. 21. n.3. Diverfitatis
yationem fnter Jus Clv.&Can.alicganthanc:,quia‘
fi ‘eparatio gmv:unirxis differretur ad caufam ape
pell wtionis 4 definidva, poilet evenire ut interim
gravato pcrwcttaculm?probandigravamcn. Sie
jus civile praberetcanlam, ut gravamen effet irree
parabile, at fan&a zquitasPontificis hancirepas
rabilicatem tolerare non poruifler,  Sedopiniong
CymadL. 7.C. quor, a‘y‘oc/,/, Pc;;‘vafus pottus cree
dU;




do, vagamhancappellandilicentiam ex infatiabili
quadam Clencorum avaritia- promanafle, ‘quice
quid etiam contra nitatur Scace. . Lin. 74" Tites
rim JusCanonicum hacin parte quoquemitanede
Saxones. Carpz. Pr.lit. 18 art.2.1.7.65 Lib.3. Refps
48.n.10, Add. Ord. Cam.p.2. tit. 17. §.fin.
Th, XXIX. Definitive fijudexpronunciat,
quaftioms eft: an A tertia fententia cum duabus
priotibusconformi provocetur 2 Quodjurecivili
iterum negatur, per L wn.C.uelic.in una ead, canfa.
ibique glofa: quienim fuccubnitin dupliciappel-
latione, aon poteft tertio appellare fuper lisdem
articulis 1 quin &jure Canonico idem fervatur.é
65. X. 4. appell.tum quodjuranon przfumant , alia
quem totics gravariin eadem caula 4 diverfis judie
cibus , tum ne lites immortales fant. £13. C.d.jud,
Sed ree hoc cafuappellatur Jure Camerali,joxta
tradita Gail, L Obferv.32.n. 3. Mynfing. ¢. 1. obf
15.& Jure Saxonico, ubi etiam poft {ex conformes
fententias ad fupremum appellationis trabunal
Dresdenfe provocare quis poteft, docente ita
Carpz. Pr.tit. 17.art.4.%.9 [éqg. idqie propterea
ne ob multasinftantias fraus fiac judici appellatige
qum. 4.4
Th: XXX. . Pauca adhuc reftunt ‘dicenda
G de
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decaufis criminalibus;: an nimiranyin his locais
detur appellationibus 2 quod merito, ob generae
lem eamque inveteratam totius fere Germaniz
conlvetudinem; negarur. Rl d.anno 1530. IS ekt
etlidhe Seit bes, vou Peintichen Sadhen vielfiltig
an unfec Kanfeclichen Canvmer-Gsevicht appel-

et , oudy Diefelbe dppellation gugenvimiet , uid -

Datauf Proceff extantit oorden , foldes aber dess
alten beegebrachten Sebraud) im Heil, Teiche
guividerac, 26, vide etiam fis f, &, O, £ [L#ir. 24.
§.2. Cothm. wal, 1. Refponf. 16. Mynhing. cent. 4;
9bf.41.- Carpzov. Pr.crim.p. 3 qu.139.forte eaex
gatione : quod in criminalibus peenx fint certe,
nec inquifiti condemnentur, nifi probationibus
fole meridiano clatipribus convii, aur teftibus
propriaque confellione fuperati fuering. Carpz.
d.J. Di&aquenon folum obtinent in Camera,
{ed in quocunque judicio, cui altam exercere juris-
ditionem & principeconce(lum eft. Perilluftr. L,
B. d¢/Lyncker, in cleganu{limo bac de mareria
Refponfo 5. 57.quicquid contradicant Oldekop,
& Blumlach.  Verum enim vere fi caulz crimi-
nales permodum accufationis, quod etfiraro, ta-
men fieri potelt, tradtentur, reGe provocatur jure
vilis hr,farg hi20.bizg. Codeappeth & ¢, 3.8, wlt.

s L
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Lquitep fac.poff. Gomezhs. variar. refol. ¢, 13,
#. 21, Eckold. ad . tit.d appell.§. 8. tam ab inters
locutoria , quama definitiva. Carpz. pr.crimm p.3e
§i1.139. 8. 38- COM hactamen limitatione,utad Ca-
meram imperialem provocatio dirigi non poflity
d. R.1.4.8.So fesen b ordien wit, dap binfie=
vetin Deinlichen Sacher Leite dppellation anges
noten, foudees damit nady alter hergebrady=
tenn Gsehraudh gehotten werden foll, Jult. Oldea
Kop. d.appelh.in canf. crim.n,0, loterponi ctiam
poz:‘ﬁ' eocalu, (i deleviagatur crimine , quod poe-
nacorposis affliCtiva non coercetur, ut Dd.tradunt
communiter, telte Carpzovio Pr.lit. 17. 474 4.7,
47. itemque fi fuper forma progeflus conqueratur
appellans. Nebelkra, dec. z7. aut fimul nullizatis
querela cumuletur. Mev, p, 2. Dec. 27z. Gail. L.

7 . e 3 \ J
ot 135..4.  Legioninino meretur Penlluttris L -

B. de Lyncker Refponfum tupra landatum.

Th. XXXI. Prolixior in themate noftro
el , necnon, abfoluds cafis nonappellabilibus;
q}'y\duam fatale appellationis interpuncnd:f atque
juftificandx 2 intra quod temporis fpatium apo-
fioh petends & impetrandr 2 & quisham fic eff¢-
&us imcrpuﬁtx in caufis non appellabilibus pro-
vocationis 2 dicerepotnflem. . Sed cum hacpars

2 31ay)
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tim 1n alind tempus refervare duxerim, partim e
proceflusjudiciarit fcriptonibus peti & hauriri pos.
finc, tempors & infticun rationem habens; come )
ramitto, & pto hucusque concefla clementiaDis .
vinz Mujeltac humillimas referens grates, ipfius
B onmiporcncx protettonl me totum, Oomoesque
meds actiones, benevoll autem Lectoris xqux ag

Pl,‘qu cenlura theleshas inaugurales ob-
fervanter & amice coms '
miigo,
|

soLI DEO GLORIA.
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‘DISPVTATIO 1VRIS uvu.ls ET pvnucr. i

 APPELLATIONIBVS ~

IN Cavsras
NON APPELLABILIBYVS,

¥R R QR ER kB B AR wn G B ax D
NOSTRIS:

Bon Appellationen it Sacherr, da fonfen feme?fppeﬁa‘
' tion Statt findet, forvol vor Kavferl, Cammer,
. als auchandern geifi- and weltlichen Serichten,
STt T et Pt o ot Yot oot et %
QVAM
P REA B8 1 D E

DN. CHRIST. WILDVOGELIO,

tcTO CELEBERRIMO IN AC DEMIA IENENSI, ATQVE
CONSIL, SAXO= ISENACENSI INTIMO,

PRO DOCTORIS GRADV
BMORE MAIORVM CAPESSENDO,
PVBLICAE ERVDITORVM DISO\\,ISITYOI\I
D. X, FEBR. M D C@ v1I,

SVBIECIT

10. GEORGIVS HASELHVHN,

JLLVSTRISS S.R. 1. COM. DE RONOV ET BIBERSTE]
POSTEA CONSIL. AVL SAX. ISENACENSsIs.

NVNC, OB MATERIAE IN PRAXI FORI FREQVENTIAM, RECVSA,

N CoNsIy,

PR g RO R T Tt S T ) G, S FON T CN 72
,+Q,+m-ilﬂ,;w;\m§;q;;kﬁw'.‘&s§km&mqmcmmem‘icfucM«ﬁﬂﬁ&yﬂ'&ﬁﬁﬁ'&ﬁ&ﬁ@aﬁm&
B NCAE,

PROSTAT APVD I B, HELLERVM, 1754,
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