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Pirens omni hoenoris,& ob-
fervantiz cultu,ad cineresusqs

i Devenerande!

@ rande, qvznam fic
&= Caula patriz Pote.
[tacis, Grotius
in” tra&t:fuo dejure belli & pacis
L, 2. Cap.5. eamingenecratione po-
nit, Puffendorffius eam adfcribit
| pra fumpto filii confenfui, Aliiad
. divinam recurrunt conceflionem,

Sententias halce hic loci examinare,

valde prolixum. & contra inten-

|
‘} tionem meam foret , {i tamen una
A2 cligen:
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eligénda eflet, cum Gtotiofacerem,
Liberi enim poft: DEUM 5 vitz fuz
parentes habent Autores > qvare e~
tiam utiego puto, de jureRom, Pas
rentibusjus datum eft; non faltim fi-
lium fangvinolentum, urgente nes
ceffitate vendendi, fed etiam truci-
dandi.Qvodlicet moribusfic fubla-
tum, cum patria poteftas potiusin
pietate,qvam in atrocitate confifte-
re debeat, non tamen ideo omnis
poteltas Parentibus,n liberos eft a-

dempta: Bgregic inter alios dehag:

poteltate diflert Grot,cit, tractl all,
juxta diverfitatem atatis in libes
r1s,  Sicin prima xsate,leu tempo-
reimperfectijudiciiy ubt.adhue im-
maturusclt rationis ufus , . omanes
liberorum actiones, directioni - Pas
rentum fubjacent, lnadulta ztate,
veltempore perfedi judicii,ubijudi

dicjum
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ciumjam ztate m(aturuit,fubiunth
rentum imperiis, nenaliz actiones,
qvaqvzad familizPaternz,autma-
ternz ftatdaliqvid momentibabent
Intertiotempore, fiprolesbamiliz
paternz plane exceffig;& velnovam
familiam fibi conftituit, velalteriade
jungitur; fillusin omnibus eft{ui ju<
ris,falva tamen {emper manentcres
verentia,acobfervantia, utpote cu=
juscaufa perpetua eft,tum propter
generationem, tum propter cduca=
tionem, aliagve, Parentum merita,
qvx non tantum in co confiftunt,
qvod Parentibus:liberi -educatio-
nem debeant: & occalionem omni.
umbonorum ,led &, qvodlaborio-
famsac lumptuofameorum educatie
onem [ufceperine,qvaeos in como.
da [ocietatls. humanz merbra for-
marunt,ParensVenerande, Tibigvos
qve hzcomnia,qvodlubmiflaanimi
A3

Venea
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veaeratione agnofco,debeo, Tu e-
nim,netamé fumum excludam Nu.
men,non {olum vitam mihi dedifti
naturalem,eamd; qvantii in Te fuit,
confervalti, fed & tum ipfacua, tum
aliorum fideliffima infermatione

de his qvz ad viram focialem funt

neceflaria, profpexifti, Obftupelco
certe, fivariahxc beneficiorum ge-
nera, eorumqve cumulum, qvz a
primis incunabulis in me contulifti,
zqvalancemecii pondero, infimul

verodoleo,megratitudinem meam,’

a¢tuipfo hactenustcltarinon potu-
iffe.Eft qvidem obligatiohzcqvzex
collatis beneficiis oritur, minus ple-
na,qvz nullaminjure producicacti-
onem , cum {ufficiat, grato animo
beneficiaagnolcere,fed tranfeatillos
rum opinio > qvi obligationem ad
antidoravel agnolcunt nullam, vel

invo-
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invalidam,mihi pudoraaturalis fu~
premalexeft, qvam violafle,homi-
nis credo penitus impudentis. De-
bitorem me itaqvestantis beneficlis
cumulatum profiteor,ut nulla ane-
xu obligationis me liberandi, fuper
fitfpes. Sed tamen benignum Te
Parens Venerande,non rigidum jus
dico creditorem, hinc [patium mi-
hi indulgebis , qvo aligvando mos
ram purgare;& qvantum mearum
eritvirium pro parte debitum ex-
folverepoflim,Provocohocipload
particularis folutionis beneficium;
Dumvero inco przfidium qvzro,
in mentem mihi {ponte venit,qva
oppofiturus forfan eris, Nonin-
dulgeri illa jurium beneficia Debi-

' torinifivolentecreditore. Fateor,

& capropter gratiam, non jusexpes
to. Qva jam fretus exiguas hafce
ftudis
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frudiorum meorum primitias,&cmos
numentum,devotifimz mez obfer-
yvantizac veneratiotis,loco ufurari
humillime Tibi offero, ac facratifli=
maseflejubeo. Accipe Parens Vene-
rande, hocce munufculum benigno,
placido«ﬁsvultu,mcqs ulterius,paters
no tuo amore,ampledi non defline;
Qvod re\iqvume&,dcvods(ufpiriis
3 {umo Numine contendo,velit Te,
Matremq; meam longe C harifli-
mam,atc’pivav'\[’ﬁmam,inIeram usqs
pofteritatem falvam {ervare,atd;in-
columen, Augeat divina Majeltas,

votidie,animiaccorporis tuivires,
qvodiuadhuc Patrizinfervire; mihi
vero faluberrimis tuis confiliis,prae
ftoefle poffis' Vale Parens Vencran:
de,ac amare perge.

Filinw timit ad tumbam wque obediontifriiih




9. b, B 7,
PRAEFATIO.

Arias miferis hilce temporibus»
in qvamplurimis judiciis dari
corruptelas, nemoerit, qvi ne-
gabit, cujus mali caufam fiinqvi
rimus,iater alias non minima
haceft, qvod cum ad Judicis offi-
" cium nemo admitti debeat, ante.
=) qvamdeipfius pietate,dexterita-
= te, &juris fcientia ac experientia
confiiterit, exulcerato hocce feculo,id qvam minimé
attendatur,fed Magiftratus.munus f2pius rudibus, acfos
lida, tam rerum publicarum, qvam civilium fcientia
deftitutis, committarur hominibus, qvi poftea, qvid obs

veniente caft,judicandum fit, ignorant. Qvemenim -

latet,qvod hodie in oppidulis communiter jurisdi€tio-
nem exerceant, ac magiftratum reprafentent, Plebeji &
Mechanici, inpagisScriba , & ejusmodi homines, qvi
volunt apparere Pragmatici,& in caufis Judicialibus
exercitati , fed qvid juris nefciunt, qvid obfervantiz,
nunqvam didicerunt. ~Carpe,in proc, Crim, P. 3, quaft,
16,74m. 18, Qvin& non raro idem accidit in judiciis
majorum oppidorum , ubi noftro Seculo juri regundo
& litibus terminandis, tyrones,Dupondii potius, qvam
periti & rerum prudentes praficiuntur, non fine gravi
Reipublica damno, uti conqveritur Antimachiavellus,
Certe omnesjudiciorum reformationes,.ad litinm diu~
turnitatemtollendam , inutiles erunt, nifi prius refor-
mabitur Judex, Winther. in Parthenio fus litigiofo lib.x,
capaz, nwmw, 1 nam langvente ]gapite.coetem membra offi-

cie

p




g PREFAMEN.
ciofuo fungi tion poffunt , vel ad minimum"non fun’
¢ guntur. Dic enim qvaefo,unde tot,& tam varii intrica-
ti in foro exiftunt proceffus,unde lites in infinitum pros
trahuntur, cum maximo litigantium difpendio atqve
pernicie § Nonneimperitiz Judicum,maxima ex par-
te,id {zpius adferibendum § Sic omnino putacem, tes
ftante qvotidiana experientia, optima rérum Magiftra,
7 Prudens namgs Judex,cujus officiumeft tollere fomen.

ta & occafiones litium, easdemqve obortas ex officio

diminuere, nelites fint immortales L. gvidam |f.fi certum

perasur Hering defideju/]. cap. 23, #unn 237 hujus dui

officii memor, totusin eooccupatus eft, omnemgj adhi=

bet curam, ut lites abbrevientur, in judicio legitimé

procedatur,& fuum cuigve, fires amicabili transaétios

ne componi non poffit (anteomnid enim tentandacone
_cordia Mev. p. 1. Decif 223, ntms 1o ¢ Po 2. Decif 343y nthaze
- vid. R.1. de_Anno 1654 §arios adeo  ut judex peccet,qvi
compofitionemamicabileminter partes litigantes omite
tit,& in exordiolitis, nullumejus facit periculum Zigl,
' de offic. Fudicum consl, 23, licet hac negle&ta, procefius
nenfitnullus,id .« 4 c. Diflent. Gaftel, i Spec.juris cap.4.
. 36, qvi ftatuit, citationem nullam efie,fi non alter-
nativeconcepta: jut @iite [ obet rechtlichen Berfangen)
perfententiam tribuatar, Hinc gvod pracipuum mu-
nuseft integerrimi Pratoris L. properandum C, de. judice
partium & Advocatorum malitiz.qui haud raroex dife
fidenrtiacaule lucem fugiunt, & proceflus protrahunt,
nion indulget,fed potius, fi partes in caufa concludere
nolint,datis Tufficientibus Jilationibus & mandatis ad

concludendum Btun, 2 proc.Civ. cap.ad. n#m. 6, €X officio
gaufam pro conclufd. gvod ipfi permiffum, acceptat

Mev. Pos. Decify 4u. juftamave fert fententiadl.
Judex




L. PRErAMEN ; 5
Judex contra imperitus,cumlitigantibus in tenebris amy
bulat.Nefcit inermistalis judex, qvando difputationes
il canfa permittendz, qvando inhibende,qvare necef)
farias qvandoqve inhibet ; non neceffarias vero
permittit , & Advocatis vel potius rabulis, ininfi-
nitum licentiam difputandi concedit, ita ut vix , ac
ne vix qvidem hominis ztas in perlegendis omnibus
feriptis {ufficeret.  Qvod fi vero in caufa tandem cone
clufum, & fententia concipienda , per allegationes Ad:
yocatorum , nuac in hanc, nuncin illam rapityr fentene
tiam, incertus utri partium adhzrendum, Et ne fen-
tentia inepta dicatur,aut plane nullam exprimit canfarn,
fed' regulariter hac utitur tformula : aus bervegenden
Urfachen/ober DonNRechtetvegen gvam formulam {coptia
cus quidam ita interpretabatur , ac hisce invertebat
verbis: poii techten ZBege/aut fi aligvamrationem de«
cidendi adducit, ifta pro animi levitate apertiffime fale
faeft,qvoipfo partibusanfam difputandifuppeditat,qve
mex falfam hanc arripiunt caufam,& in judicem conyi:
tiando,cavillando, objurganda, maledjcendo procacius
invehuntur, dicentes: Judicem male effe informatum yel
infa®o vel in jure,hinc novioriuntur proceflus,antalis
fententia valeatvelnon,an fitipfo jurenulla,an vero per
appellationem refcindenda , & qua {unt plura qva
inde redundant mala, Qv rixe qvoniam non raroin
toro, lata fententia, qve f«!/a nititar razione Decidends,
occurrunt;nuncEgo,luperato examinecon{veto,accone
ceffa mihi 2 MagnificaFacultate Juridica, pro {ummis
in utroqve jure honoribus canfeqvendis difputandi lia
centia paucula pro ingenii tenuitate,de dica falsa ratio-

ne decidendi concipere conftitui. Faxit fummii Numeny

1t omnia ex voto procedant, & vergeant in ful non;inis
32 gloris
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4 Cay. L. De RATIONE DECIDENDI.

gloriam , ac_proximi emolumentum, qvod intimo ex

pe&ore fubmiffeprecor:

CAP. L

Deratione decidendi, in geniere,

SUMMARIA.

Ingre(fus 1
Gvid fit falfa ratio deci-
dends 2./¢qqe

Fudex non tenetur rationes
decid.exprimere . §feqq.
Expedit tamen eas exprimi,
b5 22./¢4q.
Colleginmjnridicum tenetuy
Ad rationes in informaros
Yt o 25 feqq.
Collegium parsibus diver/a
. vefpon[amutatis circum.
ftantiis,darepoteft, n 274
Etiam ad integra aita,licet
wni parti confilium des
derit.ny! i

per

Necideo colleginm pravari=
caridicipoteft n. 28.

Nonin [ententiis nomine ju=

dicis conceptis 3
Concipienda tamen  32[eq.
Imo communicande fi judex

eas expreffe petatutis 3
Angratisedenda 37
An ata remittenda fint.

42 & feq.

An partibus yav. decid, fint
communicande44.(eqq.
An confilinm uni pariidarie
alberi communicaripoffit?

554 /€94

pemmmm 111y mens & intentio noftra eft,de
= falfa ratione decidendi nonnulla
in lucem edere , telicem fuccel’
{fum fperare haud licet,nifi,ante"
qvam huiclabori manumadmos
vemus, paucis explicetur , gv!

B * per rationem faltam,hoc loco,in-
Y celligatur § Ineelligitur 1aqve

alfam rationem decidendi,
error

¥



IN GENERE,:

" errorjudicis five in fato,five.injure contigerit, Infa&to

judex erraffe dicitur, fi e.g.pronunciet,aliqvem exceffiffe
annum @tatfs 14. qvod tamen re ipfanonitaefts Z. 2,C.
quando prov. non eft neceffé in Jurevero error committi-
tur, fie. g Judex pronunciet, impuberem poffe tefta-
mentum facere,contra expreffum textum Inftit:§.1 gvib.
noneftperm, facy teftam, Hac invalida, illa injuitavocas
tur, Tuldenus iz Comment, ad Cy Lib, 7. tit. 64, quande
provocare non eft neceffe, Peretz in C, ad h. tite Bl

Qvadere qvoniam in capitefecundoplura diflerere cons
ftituimus, ubi pertraftandum erit, qvanam inter

fententiam invalidamatqve injuftam fit differentia , &

gvomodouna abaltera difcrepet, hinc filum hic abrume
pimus, nosqve ad feqventem conferimus qvaftionem:
An Judex teneatur fententiz rationes decidendi inferere,
fen,annon parsgravata,fi nulla ratio decidendiin fentens
tia exprefla,judicem compellere poffit,ut caufas indicet,
qvare hanc vel illam fententiam tulerit, & fic , non vero
aliter judicaverit 2 Reip,Sunt Jane non pauci qui ne-
gativam defendunt , inter qvos Carpz. iz proc. tit. 16
Art. v mum, 68, cum qvo facit Stryck, in inte ad praxin
Cap. 31 §. ro Colerus ad ci 15, Xo  dejudics num, 39
Gail, de P. Publ, L. 2 cap. 6. 12, has regulariter addu.
centes rationes, qvod Judex fit vir bonus L, 4.8 177/
mil, Ercift, qvi notitiam habet boni & @qvi Maftrillus
de Magiftr, L2, cap, 3. duplicemqve falem fapientiz &
confcientiz , unde etiam referente Carpz. Refponfa
JCtorum valere Seneca dixit,etiamfiratio non exprima-
tur,adduntjam addu@i DD. & hoc: qvodfi judexfentens
tiz fuz rationesanne@eret,hoc modo partianfam prabes
ret,cavillandi ac difputandi,(iqvidem fententia contraju-
ralata,velrationemerronearn continens.eftipfo jure nulla

B3 L1,




6 Car,I. De RATIONE DECIDENDY,

E§.7.0F. que fent. fine appell.re[c.Brun.de jnre Ecellg.cap
9,814, Carpz. in proc. tits14, art.a, 7,9 Cum ex advera
fo, fi error juris non expreflus in fententia, €2 in foro
exteriori non fitnulla, fed tranfeat in rem judicatam
€4ps. X, de [ententia Johannes Sichardus Cosfs 10, num.
1.0l 790 Brun. de jure Ecclefiafbs Lizs cap. 9 7am. 14e
Dico in foro exteriori, nam in foro conicientizz & Ec-
cleﬁaﬁi'co., {i manifefte injufta fententia fit, poteft per
denuntiation® evangelicd emendari iniqvitas Brun. ./
Menach. Lib.3.arbit.quaftocafis 48 4G Lib-1de prefumpte Ak

10 vera hocremedim apud proteftantes qvoad effect im«

u

12

3

pugnandi {ententiam obtineat,dubito,fi pars viétrix juri
fuoinharere velit,qviaadhuc hodi¢ fententia poftqvam
tranfiit in rem judicatam, ex nigro album, ex albo nis
grum fac:t. Propter has & fimiles rationes nonnulli
( neftio_ an in gratiam malorum judicum, abfit a
nobis injuria) dicunt: fatuum ac ftolidum efle judicem,
qvi decifionisTug rationes dat, inter gvos Cayvall,
qru‘g/i. le.Me]erus in Coll. dArgens.titde [ents & rejudythe
d7.in fin, quanqvam fi addere velit, poflit Carpz, 4.
numn74e - Quod fifiat Judexregulariter (1) ponit ratios
nes partis adverfz incipiendoita: Ob jwag bon Segeti=
thefl angebracht motden & cat. poftea fubjicitrationem
pro fententia ¢ v.g. IBeil aber deanoch / vel quiScylus
Saxieft s Dentody aber und diewell / rationbus vera
ordine addu&is fubjicit decifionem Stryk, iz int. 44
prax. capat. §.6, qvamquara nec hac praxis perpecua
fir, fed fzpius initium fiata rationibus decidendi maxime
fiad inftantiam judicis fententiaferatur, Exceptionem

tamen ab hadenus dicis fupra citati DD, derationibus
{entens




3 IN GENERE. 7
fententiz noninferendis, ponunt vulge in cafu, quatido
judex a difpofitione legis ac regula Juris communis ree
cedit, feu qvando a communibus jurisprudentia placitis
qvid devium, fingulare, & abftrufum praicribitur ac
promulgatur, Brun, e proc, Cive Cap. 27. 2 20+ Stryck.
inintrod, ad prax. Cap, 22. §. 5. Plures adhuc cafusl4
recenfet Brun, 4 ¢, ##m, 20: {inempe judex compenfet
expenfas.  Gail.1,0b/ 151 num. 23, vel judicet incrieninas
libus, puto in caufis frae pacis publice &
fimilibus Gails de Pace Publ, Libs 3, Cap. 6. num.
26, & fiqq. Item fi judex famam relervare, vel
infamiam irrogare-velit ¢ Id. L. 2, Cap. 16, num. 134
fed tamen & omnibus hifce cafibus uti vult Stryck: j&
in intrody adpraxin Cap.22. §. 5. non femper Ipecialisras -~
tio additur, {ed ingenere adjicitur, aug erheblichen oder
berveglichen Ur@chen /uti hoc regulariter fieri folet in
compenfatione expenfarum.  Hzc de negativa fens
tentia,

Affirmativam - acritér ptopugnat Oldendorp. 16
Claffe 7. aita, & in affertionib, fuisex jure & equitate ase
fert.a, fere in fine §o adverfiss hane peflemver(. deinde ut
pudictisy wbi INQVIt 1 quanqguan Baldus alicubs ftultusi vo-
catjudicemy qui caufam in[cntentid exprimat s et tanien
prafentiffimum remediums qUopoffit detiberaride judicis cons

Scientia, & [ententie agqitate,  Cur enim fugiat lucem
qui confidit & eredit,[e nibil contra jusdecernere,  Guiers
goflnltum vocat judicom, pronunciationss fux rationcm ads
jicientemyis omuinm ¢fl fnltiffimusnibil minns yqvam ari i
boniintellizens,  Ovemadmodum enimmontta non fignatd
ab omnibus habetur fufpecta & adulserinay itajudicss féns
Lentiaab omuiratione nuda yimulto magis erit fufpecta, afli

inabi
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8 Cap.1.DE RATiONE DECIDENDEK

mabitwrque inigua ¢ inanis, ~Hucusqve Oldendors
pius, cujus opinio non plane rejicienda , fed zqvis
tati potius conformis , ac fuos producit fru&us.
Qvando namgqve judex oftendic , unde dedu-
&a fit fententia,& qvibus decaufis fic,& nonaliter, pros
nunciaverit, ifto modo teftatur, feratione nonauthori
tate tecifle, qva fecit, & prodeft hoc ad tranqvillan-
dos animos tam litigantium, gvam Advocatorum
qvi fi ab honeftate & concordia plane non fintali
eni, libentius acqviefcunt fententiz judicis, qvam
ex legibus fumptam efle vident Brun de jure Eccl. Lib. 34
cap 10, & in inproc. civilycap. 2y. nwm, 2. & avertitur ap-
pellationum temeritas,praciditurq; hoc modo litigandi
occafio, qvare &multi Imperatores inreferiptis Tuisad
diderunt rationes; cur refpondeant, qvod refpon-
dent, vid. L.7, C.de in integ. veftit. L 15e G
deufun fi & habitaty La3.Co de Epife. andientia imoin
toro Bohemico referenteMartino 44 ordinat judic.Sax.tit,
43 734+ neceflitatis eft,ut yudexin fententia rationes fu-
as exprimat,perordinat. Ferdinandi 2.ir,F.ars. 78. vers,

Sofollens unfere Land-Rabte/ fo viel moglich
fich befleifigen / Dag twieor diefen o vielmehy
Anigo dic Rattones Decidendi, Daranfy fiein pres
chengegangen/ dern Urthel einverleibet mwexderks

[dem obfervatum vidi in Svecia, Nos re accuraté
ponderata, & penitius perpenfa,ftatuimus: non quidem
ad fubftantiam Tententi,certis exceptis cafibus,perti-
nere, utjudex caufam , qva ipfum movet,in fententia
exprimat, fed fufficere , fireum vel condemnet, vel ab-

folvate




In GENERE/ 9
folvat, Zy v jfi de Sent s rejudsproinde omiffionem
rationisin {ententia,non vitiare fententiam,auteams
nullam reddereiSic Glofla iz cap. ficns X. de [énty ¢ ve
j#d,relinquit judicis arbitrio, utrum velit caufas feu
rationesdecidendi fententiz inferere;an nonJNecune
qvam legitur , legem vel civilem vel canpnicam,cer-
tum qvidyin hac materia,determinafle, atqve ita vel
jubere vel prohibere ,ut Judex caufam feurationem
decidendi {fententiz, qvam profert, inferat,vel non
inferat,qva fententia etiamin judicioaulico & Came-
ralmperiali recepta , ubi fepiusbreviffima funt fen-
tentiz, v g. abgefchlagen.Qvod aGtor,qviinjuriarum
. egerat,itacalumniofe interpretatus eft: et foll e
reumn abjchlagen/ gvod etiam fecit, fed calumniam
hance, 100 thaleris,luere neceflum habuit, Interimta- 22
men propter adduétasrationes, lubentiffime conce-
do,valde utileefle, firationesfuz fententiz alleget,
partibusqve hoc modo fatisfaciat.  Sic e.g. {i reus
intentata rei vindicatione probe, finedolo fe defiifle
poffidere , valde conducit,ut hac caufa in fententia
exprimatur, velexplicite hac formula § daff Bebla
feine vorgewandie Exception, uemlich dbaf ¢t dag
Haifiqvattionistionicht meh {m Befif habe / und
gtoarobne Avaclift/zur Nobedur(fs bewiefen/vel ims
q' plicitereferendo fe adalta: Daf Veblagter feine in
| ais vorgemvandte Exception jut Noht dargethan/
ne poftea atori,ex novacaufa,qvod reus coeperit pof
fidere , agere volenti , noceat rei judicate exce-
ptio L. firem meam 1, [fo de Excepty rei judicara,
imo qvandoqve etiam expedit ipfi judici, ut cau- 23
fa decidendi fententize gnferatur, utpote eo cafi,

qvando

2I




jo  Car, 1, DE RaTIONE DECIDENDI
gvando Judex appellationis fententiam  judi-
cis 4 quo , qvi bene fecundum ea , qv&
in aélis prima inftantiz , propefita fuerunt,
judicavit, corrigit ex caufa , qva in judicio
priori omiffa, puta ob apocham debitoris -nunc
produfam, qva probat creditori fatisfaGums daf
Befl. numehro wegen der in adis producir=
ten und recognofcirfen Qvitung/ von angeftelicter
Klage su entbinden/hac enim ratione,judex a qvo,ab
iniqvitate & imperitia excufatur Speculum iz, de
24 [ent. §. qualiter ntm. 14 §. ut autem numis 37 Eft
itaqve ut paucis nos expediamus , totum hog faltim
arbitrarium,non neceflarium, qvare concludimus,
fententiam, fine jufta ratione,non qvidem efle ferene
dam,at ut exprimatur,nec neceffe eftapud peritos,ut
quifacile & fponte caufas & rationes illas vident, &
oderantur ,nec utile et apud imperitos, qvi de his
neqvein (ententia fcripta,neqve alias tacile eadere
doceri poffunt , nec apud improbos calumniatores,
quibus ut nulla judiciorum & judicam aus
e toritas , fic neqve ullaratio fatisfacere poteft.

<5 SedqviddicmdﬁdeCollegiojundico,atmonad mi-
mum hocrationes fuas femper fententiz adjicere des
bet § Refp.aut quaftio eft de fententiis informato-
riis; aut noninformatoriis, five nuncifte fint defi-
nitive,five inter!centorie, vel gvodidem eft ,videna
dum an refponfum petatur per modum confilii, an

26, vero per modum fententiz. Sententias qvod attt=

net informatorias 4in his rationes decidendi femper
funtexprimendz;uti hocrecte monet Carpz, in proce
1271
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7 IN GENERE. 1
#it, 16, arf. . wum, 77, qvia litigaturi de jure/fuo infor-
mari cupiunt, ut {ciant, an contenderean cedere ex-
pediat, & qvid fibi exfpeandum, ne fundamento
ruinofo innixi,ad litigium fefe conterant , unde nihil
lucri ipfis accedat , vel vi&oriam fatis care emant.
Infignis qvoqve utilitas ex rationibus decidendireful- 27
tat, fi utraqve pars confilinm petat, & tadti circum-
ftantias penitus diverfasexprimat , tuncenim faculs
tas utriqve parti contraria refponfa dare poteft,qvia
‘JCtiad fa&anarratare(pondent, mutata ergo fa&i
circumftantia,mutanda qvoqve juris decifio. Exem-
plum videapud Stryck. #r.de fucce/]s ab inteft. diff. 3.
cap, 2. §. 13.alind exemplum wvide in Meve Rejp.2. ad
jus Liibeeenfe fol. 37, § {chligBlich/ junctis werbis final.
fol. 41, Simili ratione , licet confilium dede- 28
rint prouna velaltera parte, nihilominus contraris
um refpondere poflunt, adintegra a&a, fi alias cir-
cumftantias in a&isoblervaverint, Exemplum habet
Tabor tractyde jure Cerevifiario P2, cap,q.abinitio, Et
licet judices nonfacile ata ad talemFacultatem mite
tere foleant, qva jam confiliumin caufa dedi, fi ta-
men judex eo a&a mittat, fententiam ad integraacta,
fine crimine pravaricationis concipere poteft, licet
fententiacontraria fit priori refponfo. Praprimis fires
fponfure Facultatis privarum,actis fuerit infinuatum,
qvia tum & parsaltera, & judicium habet ,qvod fibi
imputent.  Pars,qvodnon in inrotulationeactorum 29
exemerit illud Collegium ; Judicium, qvod eo a&ta-
transmiferit, ubi {civeratjam in hac caufarefponfum

efle; Nec [ane nonnifi imperiti, tale qvid vitio ver. 30
Cz tent
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72 Car I, DE RATIONE DecCiDENDI
tentcollegiis Juridicis, fi ex ratione appareat, facturnt
ipfum exa&is defumptum, aliam defiderarejuris ap-
plicationem, Adducenda hic merito funt Excell.
Joh.Sam. Stryck. verba, qva inveniuntur iz dif,
auperrime edita,de rejectione ab ais qw’a’zm Capiy As
wlt. ubi s imo tantum abeft ut ‘inde maculam metnant
cordatiores , wt potius glorie fibi ducant , omnibus o=
Sflendere, quam fint alieni a partinm fludio. In
31 fententiis vero non informatoriis & proprie talibus
regulariterhoc necefficatis noneft Lauterb. i Difc
fert. Acad, de Confiliis corsmque  jure Py 3y €4ps. 4s
theg. Carpz, in proc. Tit. 18, are, 1. 7. num, 65.ed
arbitrio eorum reliGum, an fententiz rationes de~
~ cidendiinferere velint ,an non. Per R, L noviflimum
32 § 61,concipiendz qvidem rationes,qvia fine his nulla
terendaeft fententia,fed judice non petente;noncom-
municantuor,potius in archivo, fiforfan ifte,rationes.
fcipofteadefiderentur,ponuntur,idqs in omnibus fere
Scabinatibus, Dicafteriis & Collegiis JCtorum ob.
A3-fervatur.  Qvedfivero NB. rationes Judex defide=
ret , easqve expreflepetat, fine vitio denegari now
poflunt, fed neceflario communicanda, per diftam
R, J.de Annoiss4. §. 61 verba + @3¢ftalt danti fol-
if)ﬁ Collegia Furidiealey Abfafiisng dev Meehel)
dieex fact 0 genonntene Rationes decidends v
femabt furlich aufffeters /und anff Eefors
Deris D08 Fuarcrs 4 gvo,0hne Entaeld ausdsue
a4 fellen fhuIdig fept/ qvod ab Imperio , meo
Judicio, ex duplici ratione conftitutum, primosy
qve
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qvo Judex videat , anbene velmalejudicatim fic,
Secundo, ut Judex inferior, fiappeHatum fuerit,tales
rationes fimul transmittere poffit, Stryck. in intrs
ad prax. cap, 23, §. §.idqvod dicto textu fundatum,
cogi enimad id potet, Qvomodo vero cogatux
pluribus videri poteﬁapudb’/w:.iz;prw. Cami Tites2.§:7

Si vero Collegium rationes edat , juxta mo-
nitum cit.Lauterb, cauti effe debent JCri (1) nera~ 35
tionibus fuis non cencludentes adjiciant, & fic Jiti-
gantibus vel malitiofis Advocatis, ulterius rixandi,
momo verdoqviomnia malitiofé traducere , fod re-
&ius nihil facere poteft, calumniandi eccafionens ;
praebeant , (2) nerationes decidendi ipfifententiz 36
fubjiciantar, fedin fpecialicharti conferibantur,qvo
Judiciliberum fit;an eas communicare velit,an non.
Qvod fi Collegium Juridicum a Judice rogattim ras
tiones edere recufet, non faltim futpe@um (cf facit,

& falfitatis fufpicione laborat, fed & adigi poteft ad
rationes exhibendasCarpz iz proc tisas.ars 1.6.9, n.m.
Brun. Cenz, 5 Decif; 60, Lauterb. 4o/,  Sed num gra 37
tis & fine ulla remuneratione Collegia Juridica ratio-
nes fuas Judici communicare tenentuy ¢ Refp. vide-
tur qvod fic,per R. J. geftalt denw jolce Collegia Jus
ridica,bey Abfaffung der Urthel/dieex taGo genonts
tene rationes decidendi Bt flich auftfesen/ und auff
@cforbern Des Judicis aqvoNB.ohue Entgeld andiu-
frellen fchuldig feyn/ aft pure & fimpliciter Lioc affirs
mari non poteﬁ. Blum. jl{ Z)rm‘. Gam, tit, §ee 230 8 38
hunc § intelligendum efle dicit,deeo cafir,ubi Colle.
giaifta feu Umye[ﬁtatesém eoncipienda fententia.

3 &
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Cap.I. De RATioNE Decipennt
& labote fuo honorarinm jamacceperunt,nec tamen
vationes decidendi fimul transmiferunt. Egodiftin-
gvendum hicefle putarem: anJudexftatim cumaéta
fransmittuntur, rationes petat, anvero ex poft falo
cuma@ajam recepit.Priori cafn dum fententia &ras
tiones concipiuntur, jam honorarium & petitur &
folvitur, pro rationibus,ergo fi forte amiffee fint,novii
honoraritipet: nonpoteft,excepto eo,qvoddebetur,Se.
cretario & profigillo. Pofteriori cafu,finon petitz ab
initiorationes,qia prorationib? ha@zn? nihil folutf,
novii honorarifi debetur, Neceftqvod excipias,qvod
tiam non petitz rationes attamen in fchedula confi.
gnari debeant: Refpondeo hoc fieri poflet breviflimis
verbis,verd fi Judici edende {unt,prolixius elaborari

folent,ergo majus qvoqve praftandum eft falarium,
£x dicis vero novum mihi fuboritur du.

bium : Anfacultas petere poffit, ut a&taremittan-
tur,{i rationes dare debeat. Refp. infa&totale qvid
contigiffe memini, qvod Facultas literis per veredas
rium cransmiffis, rogata fit,rationesdare,ad qvod fa-
cultas refpondit, acta rernittenda efle, fi rationesdari
debeant.  Et certe in illis Facultatibus in quibus
oretenus exacétisreterre {olent,id communiter reces
prum.Verum i dicendum qvod res eft, minus reée,
viaReceffusImp.exprefle injungit,qvod rationes des
cidendiin feparata fchiedula confcribi debeant,fi ergo
Facultas {eparatimnon confcripferit rationes,contra
R. I peccafle videtur. Re&ius vero hzc Ampliffie
ma Roftochienfis Facultas agit,qva ex omnibus actis
relationem in fcriptis confici curat, fubjeéto voto&

rationibus, HincFacultatihuic, poft centum annos,
{emper
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{empérintegrum eft,fine a&tis, ratjonesreddere , cur
fic & non aliter pronunciaverit. Anteqvam capiti 4-4
huic primo colophonem impono,unicam hanc qve-
ftionem adhuc movere luber,annon gvoqve partibus,
rativnesdecidendi,ad éarnm inftantiam fint commu-
nicandz § Relp. Negat hoc Carpzy in proc. Tit.16
artv Lo num 85, ¢ [eqq. qvi fimpliciter eas partibus
denegandas efle ffatuit, ze pars # 4, utiverba ejus fefe
habent, de rationibus pronunciati informatay aliam fa-
cilius vincatyrelis [ibi (uppeditatis ab illis\qi fententiam
dixerunt. Vix enims pexgitidem Authorszficias ibit quis- 45
quam FCius, dejuribus partinm refpondentes 5 iis Sfimul
atyocinari,firariones [ui decifi illis aperuerint, Ac per id
confilinm dederint, qvod non [altim foret contrajurancie
sum abAffelforibus in Collegiisjuridicis praflitum, ne liti-
gantes qUATHIL canfa illorum [ubmittituy judicio, confiliis
Juis /ﬂwm,/t'd ¢ iniqua hic proﬂmn't confufio j/m’."z'/.rd“
Patroni s quorum officia ab invicem non parum diffant. 6
Sed hanc rationema Carpzovid adduétam non fuffi. 40
cere putat Brun. iz proc Ciat, cap. 2, 74 22+
indeq; plané a Carpz recedit,cum aliud it confilium
fuggerere,aliud rationes fui factireddere. Conce- 47
ditqvidem & ipfe Brun. Z ¢, cum Stryckio i int, ad "
raxig. eap. 3. § 6 Collegia Juridica rationes fuas
tacilius judici edere,qvam parti,ubi addit : /icer bi mo-
res jztdic'm'm non  oMRING p;‘u&di/r// Stryck. Z all, pu-
tat famign jam citatus, Brun,_partes per am bages & 48
fumptus, idem conleqvi poffe, gvod Judex, nam pe-
tente parte rationes djudice , folec eas Judex petere
a Collegio & fic partibus communicare. Q_v;r. famen 4.0
ententia




X i Car. 1. DERATIoNE DECIDENDI
fententia non adeoligvida,fiqvidemn inhac Facultate
i aligvoties rationes denegata funt, fi ad inftantiam jus

dicis rationes datz fint, Judex vero eas partibus com-

i | muynicare nolit , uti mihi hoc relatuma Domino Prz-
] 50 fide. Neqveego video qvid incommodi alat,fi u«
triqve parti rationes communicentur.  Si enim ille
yationes Juri conformes fint, facilior erit victoria illi,
cuijuftior caufa,& facilius liti cedet ille, cujusinjus
ftacaufaeft, fi ex fubje&isrationibus bonis,intentio-
nem {uam non fundatam effe advertat,  Si vero juri
conformes non fint, pars eo citius iniqvitatem

51 fententiz docere poteft, Hinc in Dicafterio
Ele&orali Pomeranico partibus defiderantibus ratios

nes communicantur, qvo inter gravamina rationes
fententiz elidere poffint. Conferatur R. J. de anno

52 1654, 5. Desgleichen follen die Procuratores 60.In
Principatu Halberftadienfi rationes a&is adjiciuntar

& foliisa&torum infigaiuntur partibusqve communi.
cantur, idemqvoqvein Cancell. Qvediinburg, obfer.
vatur ut ex aétis ex utroqve locoad facultatem men-

fe Februario hocan, i707. miffis, ipfe meis obfervavi

53 oculis ut & in Confiftorio ducali Mecklenburgico,
~* qvodhicRoftochii floret, qvamvis in‘teliqvis noftris
judiciis contrarium it receptii. Addatfic decretum ge-
nerale judiProv.Meckl, vulgo gemetuer Befcheid von
§4. 17. Jan. anno 168 @ geben Jhr. Furil. Durchl. bie.
it um gemcinen Vefcheide:Dennach fich einige Pato
thepen / nachdem fie anff thr Anfudben duch befun-
denen toichtigen Urfachen/ transmiffionem aGtorum
erhaltess / eine 3eit ber unterftanden von benen gccg
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Ben eingebolien Urtheln eingefotmstienen rationi-
bus decidendi copep jufichen / und diefelbe nachge-

- beng jumigbrandhen/ alg witd (olched/ 8 fev die Liy-
thel biefelbft gefprochen/ ober eingeholet / Eraffe diefes
ganglich abgeftelet/und verbothen/und den Pavtheys
ei/deven Procuratoren/ und Advocaten/ bep Straffe
nach ErmdBigung/Abfcbrifft Davon yu begebren/oder
auff einige At/ ¢8 feyy rore ee wolle / ju folicitiven bics
st eonfilich bevjaget:  Alia qvaftio eft an inte- §§
grum confilinmyab adverfa parte petitum,alteriparti
communicari poffit § Qvod affirmo, qvia parti

~facultas obligatanon eft,ergo eodemmodoalteri par.
ti gratificari pt., uti gratificata eft petenti, nifi pars §
exprefle petierit, ne confilium adverfe parti commu-
picetur, tumenim fi tacultas confilium det, incondi-
tionem petitam confenfifle videtur,qvicafus hoc ipfo
anno 1707. menfe Jan, Roftochii contigit, = Rati-
onemdiverfitatis hanc do: fiad inftantiam judicis fen-
tentia feratur,& rationes concipiantur,facultas qvafi
indnit perfonam judicis,adeogve nihil agere poteft,
nifi qvod judexipfi permittit, {i vero privatis confili.
um det, nulliobligatur, nec judicis perfonam fuftinet,
fed confulentis,

CAP. 1L

(7
FalfaRationeDecidendiinCivilibus,

SUMMARIA.

Aw fententia lura inCivili | ravionem Decidy [it ipfo
busyqva falfam exprimir | jurenulla AN
D

Affire
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Affirmant hoc multi abfolute
_ n3feqq.

Qvorum opinio. procedit, f:
Jententia lata contrajus
n thefi #49
#robatur hoc per rationesnar
Per authores 7 206,
Adjicitur prajudicium .2y,
Non fi contrajusin bypothes
oy abhacenim appellandum
7 300

An fent lata ex fallisinftrs,
mentss (it ipfo jurennllaan

per reflitutionem  refcim| D1
Qvid faciendum, fi Fudex

dendas #e 344
Bvamdin [ententia talis
impugnari poffit - #.39,
Per compendinm oflenditur,
guando [ententianulla fit
wvel now its quando judex
litem fuamfaciat ¢ non
faciat, n46.6eqq.
An judex [ententiam col.
legii  juridici  mmrare
polfit, fi videar eam: ¢ffe

contra jura n.57

in civilibus @ jud

Car, 11.Dg FaisA RaTioNe Drciozwpr;
Qg)_;vod affiymdrur num, 61
Gomprobatur per prejudicia

wm 7,00,
Adjicituy fententia negans
tium #.73.

Num Judex fi [ententiam

collegii Juridiciy que las
ta contra Jura non cor<
rigity litem [wam facint

774

An Judex fi- nulliter jud-

cavitipfe fwamfententiam

corrvigere polfit 2488,
vod affirmatur #.93

Jententiamnulliter prolae
tam, mutare #olit nao2,

Incidenter de vemedio nylle

raris agitur #, 1044

An pars_judici injuriarum

tencatur, fi fuctumbat in
remedio nullitatis #.t1.

An pars gravara,fi appellizs

tionem megligat o nihil’
ominus regrefum habeas
CONLrA judicem 1,123y

Ifis ha&enus generalioribus, ordo jam,ju=
bet, ut fine ulteriori verborum ambage, ad
7Jrem ipfam paulo propius accedamus, ubi
(tatim fefe nobis offert quaeftios An fententia
ice lata , qva falfam ex-

pri’
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primit decidendi rationem,fit ipfo jure nulla,an vero
per appellationem refcindenda? Refp. Sunt nonnulli,
qvi ftatuunt, talem fententiam indiftin&e effe nul-
laminter qvos Tabor in notss fuis adColl.Argent sis.de re
WG effeily fentith6y.in fineStryck.in int.ad praxe. 2,
§-5sMath.Wefenb.in parar. fde re jud, & effectn fentin
Sne,Carpzain proc.titab.drtd. ny71. & Decif; 85 #. 7.
Speculum Marante P.d.de fent. quaniodo [entent. nin
Franfeat in vem judicat. pi3y4.n W8 wbis licet, inquit,
alias in fententia non debeay exprimicaufa , tamen fi
exprimatur falla ¢ erronea , [ententia vitiatur ¢ non
valer Mev. P, 3, decif. 104, five fententia fit interlo-
cutoria, five definitiva Carpz.in proc,tis 16, 4rt.I .71
@ Decif. §5on.9. qvia fecundum eorum mentem, cef-
fante caufa, fententia effe€tum habere non poteft, &
corruente fundamento, corruit qvicqvid fundamen..
to fuperftru@tum eft, Mevius Parse 3. Decifione 104s
n#m.g, - Nimis generaliter jam citati DD. ftatount,
fententiam qva falfa nititur ratione, ipfo jure nul-
lam effe, qvod tamen non ita fimpliciter procedit,
potius videndum, an ratio a judice allegata fit tal(z
1 thefi, an vero in hypothefi ", feu qvod idem eft,
num Iententia fit Jata contra jus Conftitutionum,
num antem contra juspartium, Priori cafu qvan-
do v.g. judex pranunciat, impuberem poffe teftari,
@tatem, liberos, vel multitudinem tutelarum, non
excufare ab aliis,qve deferuntur, Fratrum & foro-
rum liberos, fi foliexftent, in ftirpes,8 non in capita
foccedere &c. Sententia eft ipfo jure nulla, modo ta-
menjuscertum fit,& judex fciverit Ic contra leges &
D - Gone’
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Conftitutiones propunciare , nam fi judex contra le-
gem gvidem pronunciat, putat tameft, cafum con:
troverfum ad illam non pertinere; ' fententia valet
L, cum polasis 32.f.de re jud. prefertim fi probabilem
ita exiftimandi caufam “habuit Bach. ad Treut.vo/s.
difparith, s Lit A Lo2.& 5. Go qUandopravinon et neceffé
Lav ff que [ent, fine appells vefc. L. fi expreffé w. ffe de,
appell. idem dicendum de fententia lata contra fty-
lum Curiz, vel confvetudinem per Lig G de fent. &
interloent, MeiexUs in Coll, Avgent, tit. de ve jud, 54
Stryck. in int. ad pras. capiaz. §uis & capJe §:7- idy in
Diffe de Stylo Curie,Mev. P.2, Decif, 268. , utpote gV
yim legis habet §. 9. 22/, de jure N. G. & ¢ Gaile
1. obf; 1. . 1. Mart.in Ord. jxdic.. Sax. Tit5, §or, mnm. 55
ratio additur in L. 5, G, guando prov. »or st mece(fey
& hzrc eft:quodgeftum contra jus, firmitatem nul-
lam habeat, veluti dicitur in /eger4. §-1. C, de S. 8%
Ecclefiis,qvia €a, qQua contra legem fiunt , pro infe-
&is habenda. Hinc non opus eft appellatione vel
Jouteratione, L1 §. item [f.que fent. fine appellrefé.L¥ge
[ de Appell. Brun, ad 1.4 Mev, L& n 3. Pﬁilipp, in wfw
pract. Log- Eccl77, 0.8, Carpz: P.1, Conflit. 26. Definit.
24,80, ¢ 2, Mart, Lcn.s3. & 56 &ab hoc allegatus
Rittershufius L, s. different.juris Civ. & Cany Cap. 9o

14 per totwm nam quoties lententia eft ipfo jure nulla,

5

toties fuperfluum eft appellave,PeretzinCitize quando
provanon estneceffé nk: gvod enim nullum eft, refcindy
neqvit /4, L.c, dejure tamen Sabaudico teftante Fabro
<dC.lib 1711219 Defir0, etiam eo cafi, qvando [enten-

tia eft iplo jure nulla,ad eam irritandams,appellatio
ne
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me opuseft, fc.in catu,qvo fententia abinferioribus
judicibus Sabaudicis, non etiamajudicibus extraneis
Yata id.L.7, fit 20, Defoas. .3, 1dem qvogp referente eo. 16
demMart. Ziz,38, #.18. praxis Anhaltina recepitper or4,
Judicita6.§ouit.vers, (o follen/jut &Magdeburgica pers
erd.judic.Elect.novicap.44.§avers, 0ann eine gefpro-
chene Urthel :  gvocirca judex ex integro, caufam
dijudicare poteft ,L.1,C. de fent. ex peric,recit L 2. C,
fex falfis infle Lv 6, C, quando prov, nou et neceflé,
qvia nondum fun&us eft officio fuo,Brun 44 L,ip. §. 1
st ifi de recepte qui arbit, recip. & fententia nulla,
fententia dici non poteft L,4.§. condemnatam 6 ff. de
re. judy ibi ¢ condemnarum inquit Ulpianns accipere
Aebemns enmyqi rite condemnaties. est-

Ha&enus di&is, qvod nempe fententia contra 1Q
jus in thefi lata, faltim it nulla, non vero qvazcontra
jus in hypothefi, valde obftare videtur, Lex.27 ff dere
udicatair, s 32y eodem o ubi Modeftinus refpondet,
fententiam qva qvis in ufurarum ufuras condemna
tus eft, tranfire in rem judicatam , fi atali fententia
vel plane non, vel non jufto tempore foerit appella-
tum.  Verum intelligendam legem 17. efle dicit 20
Brun. «d k... de eo cafuyqvando remedium nollitatis
cum appellatione fuerit conjunéum, turm enim ap-
pellatione deferta, etiam gvarelanullicatis finita, per
tradita Dni. Mev. P.g: Deesf 389., qvam tamen fenten: 2
tiarm non faciormeam,nam fententia ufurarum pfu-
ras efle folvendas,aperte eft contra jusin thefi,ac in-
volvit nullitatenn infanabilem, gvo cafu licet qvisap-

pellationem defertam fieri paflus fit, judex tamen fi
D3 nol-
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s nullitas incidenter feu cum appellatione propofita;

i ~nihilominus faper nullitate pronunciare poteft, Blum

22 in proc. Cam.tit.56m10. Godofredus putat,(upponena

k| dum effe, Titium in certam qvantitatem fuifle con-

] demnatum, non vero expreflis verbis inufurarum u;

: - furas,qvam fententiam qvoqve fovet Bach.ad Treut,

23 pol.2.Difp.25.ths.Lit.A. Verum an contra clara legis’
verba, divinatoriahac explicatione, qvis antinomi.
am evadere poffit,dubito. - Forfan re&tiusdici poffet,
legem ex lege explicandam effe , ita utPrales pros
vinciz non crediderit, hunc cafum pertinere ad ufue
rarum ufuras, potuit enim a&or , per modum inter-
efle has ufuras petere. Qva fententia etiam eft Pe-
vetzii iz Coquando prov, non e5t necelfé ».4. Treuts

24, vol. poft. Diff.23.th 3. abinitio.  Legem qvod concer-
nit 32,/ dere jud. ifta intelligenda eft ; de cafu, ubi
judex qvidem fatetur, legem juftam effe, non tamen
exiftimat,caufam pralentewn per iftam juvari,Peretz
lie.it,Bran, «d h.l.qvo cafu per fupra dedu&a , fene
tentia non eft ipfo jure nulla,

2§ Firma ‘itaqve manet thefis noftra ¢
qvod fententia contra aperta jura lata , vel exs
prefflum juris errorem continens, fit ipfo jure nuls

26 la.  Qvam fententiam qvoqve plurimi, & fere
omnes D D.ample&uatur,vid. Peretz in C: tit.qvans
Ao prove non et neceffe Brun. ad Lyafide re jud, Reys
gerus in thefanro fwo Lit.S. p.utr. 5 49, Malcardus
de probat.Conc.2§8.m10,Mart, ad ard, judsc. Sax.tita. §b
754« Bran. in pros. Civ,cap.s7.n67. &abhocallega~
tus Vant. de null,vit, qvotics ¢ intra quod tempus 2.8

27 Philippyn afi prait,L.gEcelipjinnm§e Atqveiul’;ta

oc
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hoc dogma, pronunciarunt Scabini Lipfienfes, Menfe
Sept.aczs. ad requifitionem Hane Eineré Kinder 3
Halbach hifce verbis. i Melchior Etner Toded
bevfabren/und hat euch / Teines Benderé Hanfen 6.
Kinder an cinen/ des andern Vrudere Cafparsa Kitts
Der am andern/ und der Sdhwefter Kinder am drit- -
tenTheil/ nebft efner Erbfcbagft nach fich gelafien. Py
Ob nun wobl bou den Serichte- Bertaltes ein Be- 20
{eheid gegeben/und euch deg Vruders Hanfen 6 Kin-
Dee/mebr nicht/dann ein dritten Theil verErbichaffe
Jugetbetlet. - Dieweil aber folcher Abfchied tvieder
ﬂare%d)tc/bermégemelcber/oberwebmtc@rbl‘rbaﬁtl
unter die fmptliche Eeben niche in Rirpes, uud nach
dennen Stdmmen/fondern in capita, nach der Berjoh-
nen Angabl/ verthedet werden follen/ (o it aguch ob-
beenbrsee Abfehred nichtig unbd unverbindlich. Quod 29
rejudicium videri poteft apud Mart. & Philipp, L.,
Eodem modo in caufa Cafpar Henfels, contra Miate
tin Jdgern ju altmnfigeln menfe April, ao, 1636, pros
nunciatum effe teftaturCarpz.2,4iConflsi6.Dcf 2.4,

In cafu pofteriori & fecundo, qvando judex 39
contra jus partiutm, vel contra jus in hypothefi fen-
tentiam fert , v. g, fi de @tate teffantis qvaritur,
pronunciat,| implevifle defunctum annumjatatis i4,
vel fivolentem fe excufare a tutelabeneficio libero.
ram, & probantem fe tot habere liberos, quot font
neceflarii ad excufationem, dicat, énm non probaffe -
liberorum numerum &c: tum fententia fubfiftit, 51
& per appellationiem venit refcindenda £, 2.Coguninn
#o prove 7om eit wecelfey Laxgfide 7e judy /3, ¢ toto tir,

T




24 Car. 1L DFaLsa RATioNE DECIDEND!,
[+ de appell, asdatnr R.I: de anno 1654 §u2t. verbasfe
follen 3u Bechirtung dergleichen unndthigen Se-
jands/in allen bepdenGdllen/das {ft a fententia tam
nulla, gwam inigua, bag fatale interponendz obfervi-
et /datiber auch Hinfiabro bey unfecnEanmmergerichs/ l
feftiglich gehalten werden ; Brun. 4d L1, C. quande
ow, non e5F necefe, Peretz ad eundem it m- 6.Carpz-Pud,
Conit.20 Defy2q. Mart.ad Ord judic.5a%. Tir,1.§ W go.¢r ]
[eqq. Zigl. de jur.Majefty LLcap347:13: Wefenb. iz
parativ, ff.de ve j#d, #s 8. DI Hahnius, Card, Tufch.

32 'Lir, 8, Concaqr. & Conc.156 , qvia etiam judex male
decernens, jus facere dicitur i L. 1. f-de juft. & jure |
& Lss [ de re jud: Zigh be. Mart.dicko 4, yhincfiin. :
tra 10,dies a fententia injufta, non fuerit appellatum, |
illa tranfit in rem judicatam Wefenb.l.c. & DD. pas-
fim ,ac ex. albo nigrum , ex nigro album facit, adeo
ut nec Principali refcripto, retraltari poflic L. fim &

[ent. refi. non poffé , Partes enim tacendo per decem
dies, fententiam approbaffe cenfentur Carpz, in proc. |
tiz a0 ars. 41,9, qare etiam iz L0, dere jud,conjune \

373 gitur res judicata, jus jurandum, & confeffio. Imo
convenit res judicata,ratione vinculicum transatio. J
ne, ut,qvemadmodum transatio,ita & ves judicata,
fub pratextu noviter repertorum inftrumentorum,
vefcindi non poffit, L.4.C, de re judyL. 27, s de Exceps.

84 r¢i judicase Carpz, heng. Aliter fefe ves habet, fi ‘
ex falfis inftrumentis fententia lata;hzc enim non vas |
let. An vero fit ipfo jure nulla, an per reftiutio- |
nem refcindenda, valde ventilatur inter DD. Pofte- J

riori fententie favet textus in hygeffs de rejudyibi:
ntee
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integrum veffitwe & hancfententiam receptamaccoms
munem effe , teftatur Scaccia de fent, & re jud.
Brun. ad L.a.C. fiex falfisinft, qui tamen «d L.33.ff3 de
re_juds» fibi contrarius eft, qvando ftatuir, fententiam
l ex falfo documento latam , efle ipfo jure nullam,

Priorem vero opinionem,qvod talis fententia fitiplo 36
jurenulla, & hinc yocabulum reftitutionis abufive
tantum 7z L.33. [ dere jud, adhibeatur , defendunt

| Peretz ad tit, C.fi ex falfis inft. Zeefius in Com. ad .

‘ titedere iudy #,54. Sententiam hance probant per 37
LoC. fi ex falfis inft. ubis falfum inftrumentum qvod

‘ [fecurus judex eft, facis vei judicate non effé Juam vim,

| it, per L. eodem Qe dicit s probata falfizase ex inregro

| caufam audiendam ¢ffes Plures leges pro hac fenten-

‘ tia pugnantes vid,apud cit. Pererz & Zeel,  Quodfi ]
caufam hujus: concertationis inqvifiveris, nulla alia
fuberit, qvam illa, qvod admiffa reftitutione in inte-
grum,fententia intra qvadriennium, impugnanda fo-

| ret,qvod & aferunt Scacciade fens. Bach, ad Treuts

| Volz, Difp.a3ith.s oL TBrun. ad L33 [federe jud. . 4.
qvitamen #7. fententiam {uam corrigi, dum putat,

\ intras0, annos retra@ari poffe fententiam,ratio ejus

‘ hac eft; qia fententia impugnatur €x crimine falfi,
ex.qvo-intra fpatium 10, annorum adhuc agi poteft.
1lli qvinullam dicunt fententiam , latam ex falfo in-
firumento,: tricennalem admittunt impugnationem.

, Sed corruit hac controverfia, fi qvis cum Magnifico 359

! Dno. Stryckio ufu mod, - de reflit. in integ. §-3e fta«

| tuere velit, reftitutionem hanc joris Civilis efle, cum

| competatex Relcripto Divi Hadriani, dié. L.33. [f. de
E re
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ve judir Li2.C.fi ex. falf.inff.. qvo. cafu fecundum o-
intonem jam: cit, Stryck. tempus 30. annorum utros
giqve falvum foret,. qvod DD. tanto conatu diffen-
tientes non advertiffe valde miratur Dn:Stryckius Ze.
Thefi:noftr {fecundz,fententiam: fc, qva contra:
jus:in hypothefi lata;,. effe faltim injuftam, & nifi.ape
pellatum tueri, tranfire in rem judicatam, pofteagve:
retra@ari non pofle, contrariatur prime. intuituZajg
s de-re juds, fed continet heec lex exceptionemareg
gula, qvod nempe etiam contra. fententiam,qva lata:
eft adverfus jus partium , fed-ex talfis. teftimoniis

&I reftitutio peti poflit,. Eodem modo concilianda Zex
unica C,de [enténtia adverfus fifiwm lava . ubidiciturs
qvod:res judicata in negotio publico,propter inftrue:

__ mentanoviter reperta, retra&ari-poffic, atqve itain

Academia Viadrina pronunciatum effe: teftatur
Brun. «d ki legem qui prajudicium allegat; qvod Cie
ves, qvibus Tententid, folutio certe fummz, a Senatu
mutué accepta,injun&a, contra fententiam, qvz jam: |
tranfieratin rem judicatam, fuerint admiffi, qvia ex: ‘

.~ documentis denua repertis apparuit, pecuniam nuns }

#3 qvam in Civitatis utilitatem verfam effe..  Idem ,
qvoqvedicendum de /ege 3L f de jurej. quae cafum: '
continet;qvod preftito juramento neceflarioy. caufa: i
iterum exintegrotratari,& fententiaretra@aripofiit;,
ob infirumenta noviter reperta, ex qvibusapparet;.

44 fal{o juratum. effe. Alias Plures ampliationes,ubi fene
tentia,faltim contra jus partium lata,non tranfitin remy:
iudicatarn vide apud Mart, 4d0rd,jud,54x;{it.x.§.:;:xr

Sigh
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Ligl.de offic. ¢ delict, judicwm concl, 45 §.8.,inter qvas
& hzc, fi judex per fordes dedu&®us atqve ‘corru-
ptus fueritad pronunciandum L 1,C. de pan. judic.male
Judicantis sbig, Auth, novoinre, Ly.C. quando procy.non .
&5 neceffe Z'fl»l.:. fecus fe res habet fi judexex gra- 48
tia male judicavit per cit, Auth,novo iure Lbs §or. ad
SCesmw Trebellsaddatur elegans textus ex facris 2,Par <k
29.2:p.ubi Jofaphat dicitsez eft apsd DeumDominnm 7o-
Jeruminiquitasnec perfonarii acceptionec cupide mAneri.
Etutincompendium redigamus, qva hadenus pro- 6
lixediQa, eahic quafiin tabula exhibere placet. No-
tandum itaqve judicem perperam judicare, velex
ropofito,, vel ex imperitia,  Propofitum hoc vel 47
fimplex eft, velgratiamhabet-adenixtam, vel fordes.
Ex fimplicipropofito judex judicat,vel contrajus ex-
preffam, vel contra jus dubium. . Expreffum illud 48
jus vel inthefi pervertitur,vel in hypothefi. Qvando
judex contra jusin thefi pronunciat, {ententia eftipfo
jurenulla, qvando verocontra Jus in hypothefifirbfi«
it qvidem fententia, judex tamen nihilominus litem
fuamtacit, De juredubio ( qvod vel in fetale, vel 49
propter difputationes JCtorum )fi pronunciatjudex,
fubfiftit fententia Richt: in dwth. novojure C, de peen.
wdic, male judicant. w3, L,2.C. quandoprovi non e/t ne-
ceffe & L. ff-de appells quia tumnon contra jus Con:
ftitutionis cenfetur pronunciafle judex, Zigl de Furie
bus Majeft. L, 1.Cap.3qs 3. nec judex litemfuam facit,
id : de offic.&r delict yudicinm conc,g5:§.3. Qvod fi pore &
vo per fordes corruptus fueritad pronuncia_ndum fen-
gentiaeft ipfojure nulla, five fit adver(us jusinthef,
Es five
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fiveinhypothefi L. 7.C. quando prov. noneff necelfe, &
Judex litem fuamfacit, infuper infamiam contrahit,
L.2.Cdepan, Fudicy male jndicantss & repetundarum tes

52 neturL. 3. f de Lege Ful repetundarum. - Noviflime

Juftinianus addidit, ut Judex corruptus, pecuniz
qvam eo nomine accepit triplum , & ejus cujus pros
miffianem fufcepit, duplum Fifco praftet,  cingulo
dignitatis amiffo, & fi criminalis caufa fit,confifcatis
omribus bonis, in exilium mittatur- dvth. novo jure C.

3 depan judic.male judicantis, ~Et hoc adeoverum eft,

ut etiam fententia in fe jufta, adhuctamen ipfo jure
nulla fit,utivole'zigl, e, § 141, Brun, 2d L.q. Co qvande

-S4 prov. noneit neceffe. - Quodfiper gratiam judex male

judicaverit , fubfiftit qvidem fententia L.6s.§. 2 - 44
§Ctum Trebell, ibit ambitio f¢ juberet , fed preter litis
aftimationem infamia notatur judex ic#.Li2.Cdepans

55 Fudicy male judic. Deniqve qvando per errorem aut

5

58

imperitiam, male Judicavit judex, fuftinetur fenten-
tia,qvia Reipub, intereft, non convellirerumjudicae
tarumautoritatem, utidicitur in L.dy. ff.«d SCrumTiree
bell, Judextamen & hoc cafu litem fuam facit, interim
tamen parti gravatz condemnatur folumin tantum;
qvantum proratione erroris' admifli, @qvam religio~
nt judicantis vilum' fuerity pr n5% de obligars que ex
quafi delicto nafe, L wlt. €, de extraord. cognir, . Peretzy
wCadtit de pen judic.male judicantss,

Explicatum hactenus eft, qvocafuiententia nule
la fit, propter rationes: decidendi falfam, & qvando
opus fit appellationie. ' Nunc pertra&arelubet ;° An

Judex, qvia&a ad facultatern Juridicam mifit, ejus
refpon*
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refponfum corrigere poffic, fi videat rationem decir
dendi falfam effe§ Refp. diftingvendum muhi vide-
tur, an Judex Facultatem confulat,pro [uatantum in-
formatione, anvero cum confenfu partium,ad extra-
neosacta mittat,ut extranei illi,fententiam concipiang,
Prioricaft extracontroverfiam, eam mutare poteft, §9
Hopp. «4 §. 3. inftis. de Jure N. G. ¢ C. Blum. ins
proc,Cam. tit. 46, 7 20, ratioeft, qvia confilium non
neceffitat, fed ab arbitrio ejus, qui confilium petit, de-
pendet, (num vero Judex,fi confilium peritorum. fe-
cutus, male & contralegem pronunciavit , litem [uam
faciat, an vero ab omni culpa vacuus fir, vide apud
Zigly de offic. ¢ delict, Fudicum conco4s.§ 6. ¢ [eqq.
ubi hanc qvaftionem cum diftin&ionibus valde pro-
lixe tra&at. ) Pofteriori cafu judex qvidem non 61
facile a fententia Collegii alicujus juridici recedit
Brun: de jure Ecclefiaft.L3cap,9. §.4- Mev. P.a. Decif;
261, interim tamen & hanc corrigere poteft, modo

fit lata contrajus in thefl.qvo etiam retero jura ftatue
tarla,ac provincialia,Stephs de Offic. judicts & ab hoc
citatus Schrader de feudis Puio. Seétagen3. Judi 6p
cisenim confilium eft, ex qvo JCti extranei ferun-
tur,id vero feqvi,non vltra neceflarium, qgvam qvate-

nus rationabile & juftum,Mev, Coz/ 30 #.197. ideogve
non aliter valet, qvam fi judex valere vult pro fentens

tia, Marant, iz jpeculo P.6 tir. de fent.n . MeviPia.
Decif.68, ubiillud fzpius faltum effe teftatur, verba.
€jus e, ita fonant :  Haud rara faltum. fiia 5 quved 63
§um 6O7IYA [ura, & mores pravincit [ententia aliunde
petita f[onuit, juaex: errarem manifeflum emendaverit,

Anneétere hic gvoqve placet, ejusdem authoris ver-
E i ba")}
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64. ba,qva Confi9.7.137. invenluntur: Mazer inqvit ju<
dicibits arbitrium crjudiciuns s Jwper eayqua FCtiperegri

7 fententia loco concipiunts  Quod enim patriis mori-
busy circa transmiffiones inoluit, non derogat indicum po-
seffari, qinexigente ratione 5 cum in opinionibus FCsoa
TR, qUICquam erronenm, inikflunm , ant ais non confo-
num deprebendisnr, sorrigere y emendare, aut publicatios

6 § em omissere valeant.  Imo memini aliquando, fenten,
kias juri contrayias, jam publicasas, effe Jepofisas, aliasg,
Jwrrogatas ;. addatar Excellentiffimi Domini Joach,
Chriftoph.Kochii prasis foriGerm, Piy-cap.3z. §.7, it.
Philippus Zann(chleiftérus 24 Mcv, Decif, & qvidem

ad partis 1, Decif. 368, ubi prejudicio confirmaty

66 judicem, fententiam JCtorum extraneorum, propter
evidentem nullitatem mutaffe.  Verba ejushaclunt:

€7 In Ligvidations:&achen & modo 5 contra IBittib
bon D/ ldffet man es auff eingeholeten Rabt / un-
pavtheyfcber Rechtagelehtten/fo viel yufodefi baf jue
ramentum befcifft/bey der den 1z, April. befchehenen

68 AUdlegung beroendert. Belangend den punGum
penfionum, {o ind biff ad annum 1660, Den Edi& ge-
mdg/ obngeachtet des/den 1z, Januar, 1690, publicits
teuBeftheides/nicht s/ fondern 6,pro cent ju technen.
Denn wae diefen Punct betrifft/fo ift unfveisig/dag

in et Obligation 6 procent ftipuliye feon. e ge
69 benctet yroar die D Wittib/fich davdurdy von 6 pro-
cent {08 jumachen; noeil fn der/den 2. Januar. 1690,
publicivten Uethel/ nurs. pro cent adjudiciret feyn/
Gletchrotefich aber num.a&oram r3-Lit-A. ein Hoch*
giictl M. Edi@um finbet/ datin fub dato deg 1. Jan,

1660, verordnet it/ dag/ daferne i ciner Obligagon,
. Kros
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. Procent berfprochen tworden/ felbiged toefter niche/
alg usqgadannum rs6o. gelteni/ und Bernach nise r.
Procent gerechnet merden follen/alio it bergegen Elay) _ .
dag die JCti extranei, bavon Letne Nadicht gebabt) 7O
- Und defoegen nach Reicheé)cbluf-mifigen Taxe, nug
s:Procent gugefprochen/ toeldher error contraexpref-
fum Statutum, {n feine Confideration Ponumen fais
Denn wann maw gleteh in cafiz, ubi dubium eft Sta- wy
tum, bi¢Sententiam den Statuto vorjiehens twolte/ fo
1ft doch Jelbige Opinio,nicht auffer Srociffel/aber wann
bag Statutum Flay () die JCri peregrinigber darvider
gefprochen / fo an der judex,qvi a&a transmific, beyy 73
Errorem obne@Beitldufftigbeit corrigiven/sic dicfeg
unter andern ﬂﬂbﬂi@ deducitet Mev. 2.2, Decify 308,
Huc usqve Zaunfchleiffervs, a cujus opinione plane 73
recedit Dominus Stryck: iz 4ddit.ad Brun. s Ecel, e
qvidem «d Z.3, Cap:p. §.4: Hopp. in €om. [uoad infliz,
P-7.4x. Rennemannus detransmiffione actornm Capags
B4 [eqq, Blum. in proc 2 Cam. tit, 46. 5,20, qui &a 74
tuunt, Judicem, i 3 Facultate Juridica, fententiz cons
ceptionem petat, illam ita publicandam effe, ficutcon-
cepta, &fi partes fe gravatas fentiant, appellatione,
aliove fimili remedio utendum, Qvod qvidem con-
cedo, fi partes elegerint peritos. ad qvos mitti debe. 7%
ant ada, & exprefle convenerint , qvod fententiz
parere velint, tum enim promiferunt partes in: prize
dentes, & Judex faltim nudum fium confert minifte..
rium, Zigl, de‘gﬁc.é' el Judicuconc, 45, §o 9, Sibiergo: 76
habeant, fi qvid iniqvi acceperint , 2 qvibus Juftitiam ”
expedarunt, nec judicemdeliéti renm facere poffunt,

preprimis fi nihilille omifit , gyod diligentem ac fol
) citumi
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#77 citum Judicemdecet. Verum extra hunc'cafum fta-
tuos Judicemomni jure fententiam collegiialicujus Ju-
ridici , i videat, eam efle contra Jura, corrigere,mu-

#~ tare, ac plane aliam ferre poffe. An vero Judexlitem
fuam faciat, finon mutaverit talem fententiam, alti s

eqoriseritindaginis.. Defendi hoc qvidem aliqgvo mo-
do poffet, quoniamuti ex fupradeduéis apparet , jue
dicis confilium eft, ex qvo JCtiextranei feruntur, &
fenrentia CollegiialicujusJuridici,authoritatem fuam,
demumaccipit, abipfoJudice Mev.2.a. Decifs261.Carpz,

Qo iz Proc. 152,10, artel. num. 43. {ententia enimnondum
publicata, non eft {ententia, Mev, Gonf; 22, 7am, g,
wVEart, ad Ord, Fudic, Sax4it 34 §:1.4. 198, qvare etiam
DD. communiter negant, fententiam'a peritis conces
pram, nifi Judex {uonomine pronunciaverit , confifte-
re, Gail. 2. 0B, 3. 7um.18. Jalon, inL.47 ff, de Furcinr,
Hyppol, de Marf. iz PractyCrim. Felinusin Cap. pros

Q1 pofuimus X, de probationibus, hancqve enatam effe for.
mulam putant: - @Bt B. und R, der Stads N, eifens
nen nach gebalten Raht dev Mechtgelehrten fiie Recht.
Stante vero hacthcfi, idem foret, anipfe Judex fenv

83 tentiam conciprat, anperalios. - Qva omnia eo ma
gis procederent, gvando Judex in-eligendis confultos
ribus, culpam admific,& non idoneos elegerit, prafers
tim ficaufa tuerit arduas maximam hominis tacultar
tem concernens, & non procul diffiti {funt peritiores.

83 Defendi uti dixi hazc opinio qidem poflet, qvam
etaminter alios tenet Frantz. Ex. 12, thawo. Berl.P. 1,conc.
son.5.  Sigis. Scac. de fent. Nantius de nullitate ex de=

citu Jurisditt, s, interim tamen eam nonample-

84 &or.” Mihire&ius diftinguendumvidetur,aninloco,
qVO




In Crvivipys 2f
@vo fententia publicatur , moris fit,ut Judex, fenten-
tiam ab a&tisremovere, & {eparatim perlegere poffit,
uti hoc Hamburgi receptum, ubi in literis reqvifito:
\ riis feribere folent s  E¢wollen die Hevven die Ada
. vann fie fitthevo androendig rubriciret / it dehro
FacultdtInfigel/aljo verfisgelnund verabren taffen/
Daf diefelbige verychlofien bleiben/und dievtel/ fambt
bebnen rationibus decidendi, davon genommen fvers
betEdunen.  Anwveroin prafentia partium refigne-
tur & publicetur fententia, ~Priori calu, omnia de- 86
pendent ex approbatione Domini Judicis ,adeoqve
idemerit, ac fiipfe fententiam concepiflet. Pofte.
riori-autem cafu, Judexlitem fuam non facii, fi fens.”
tentiam publicari curaverit, prout a Facultate ex-
tranea concepta eft , qvia hoc cafu Judici adempta 87
Facultas, & tempus, fententiam ponderandi, acde ea,
judicandi.
Diximus fupra, fententiam contra Juralata, effe gg
| nullam, & Judicemteneriad interefle, hinc qvaftio
f oritur,  Annon Judex ,fi videatfe nulliter judicafle,
poffit fententiam fuam mutare, atqve fic omne
damnum effugere? Refp. putantregulariter, DD.,in
. fententia interlocutoria hoc qvidem procedere, qvia
) eacaufam non perimit Z. 9. G- de fent.nec Judex hoc
" cafu officio fuo defun&@us dici poteft, Bach, «<
Treut, vol.as.Difp.23thaLit.E,  Zigl,de offic, ¢ delicd,
| wdic. concis6.§. 4.qvodconfirmatur per textum 9O
inlegeiq. jf. dere jud, ubi Celfus feribit ¢ gvod inffiz,
vetuitve Prator, contrario imperio tollere atque repetere
pateft, de fententia conrra, Brun.ad b, L in fententia
verodefinitivd, id non licere per cit, L,14. de ve Fudis
¢ F cara




46 Cindl. D FArsA RAYoNe DECIDENSY

o1 ¢4ta Steph. de offics Fudicum L.6, Gap, 2, nitmn 1o, Strua
ius iz Synt, Jur.Civ,Exy 44. the 11, quoniam hic fini<
turn officinm judicis , & alteri partijus qvafitum

. L§§, & 62.ff- dere Fud, L. v.C.fent. vefé. niom poffé Stephs
Q% /¢, Erneft. Coth. Refp, 49, num. 1, hocqve tum ea
magis obtinere dicunt , qvando fententia publicatay

93 tranfiit inrem judicatam. Qvod qvidem concedo,
de fententia definitiva, qvaeftlata contra jus in byl
pothefi , (qvamvis magnum, litium abbreviendas
rum foret remedium, judicibusqve ac Confiftorio
preftaret, fi Princeps judici tribueret facultatem;
hanc qvoqve corrigendi Brunn, de FureEcolefiafty Le

94 3 Cap.10.§. 12.)  Aft non de {ententia, qvzeft con<
frajus in thefi , utpote qvalem fententiam Judex,five
nuncifta fitinterlocutoria,Wefenb.izparat.fftit.de re
gud, num.1o,five definitiva, corrigere poteft Ummius

©8 Difp-194#.61. Maranta P.q. Diffy 5o 7 St qvia eft ipfo
jure nulla,indeds non dici poteft fententia Ly §9.§.x/z.
 ffderejud L.gs §.condemnarum fide rejud: ubiicons
Q6 demnarum ingvit Ulpianus cum accipere debemus, qui
ritecondemnatusefl, wt [ententia valear, Ceutersm fi
aliquaratione y fententia nullins momentifit , dicendum,
condemnationis verbum non tenere , addatur L, 1.C,de

67 fent: Imo functus nondum eft judex officio fuo, Z.
19 [fs de recept. quiarbit recip- Brun, ad b, L. nec pros
prie fententiatalis refcindi , dici poteft, qvoniam id,
gvod jure faQumnon eft, pro eo debet haberi ,ac fi
608 faétum non effet. Inde etiam fententia manifefta
7% nullitate laborans, nullum producere poteft effes
&um L. §f de LLilex quoties 6, ) qui [aisd, coguntsty
s Zocfius




_yavtana(l. o IN Caviemags 29
Z.oefius in.Comad jf.tit.de reind, n, dos, Liglditt ).§.4.
aut tranfirein rem judicatam,Steph.cir.z7.L.9.Cap.23
2.1 Mev. P, 8, Decif. 256. 2.5, . Sententia vero, qva ipfo
jure nulla indeq; non tranfit in rem judicatam, ab
eodem judice retra&ari poteft, Blum, 7 proc, Cams
tit, 29,numy 34, - Ummius Dilp. sp. nsm, 21, & lf,
Mev. P, Definit, 256, qvi pluribus hance opinionem
defendie - Et licet regulariter, fententia contra fen-
tentiam non valeat,hoc tamen non procedit,ubi prior
fententia nullitatis vitio laborat Mev. 4ictoli».5.Cephs

99

100,

Confi317. n. 58 Libyg.  Diis obftare qvidem videtur 108

lex 5. fsdere Fud, ubidicitur:  Judex poftquam femel
[ententiam dixitypostea Judex ¢ffe definityey hoc jure uti=
oy it Fudex gt femelvel plusyvel minoris condemnavity
dmplins corrigerg [ententiam [uamnon poffit ,femelenim
bene, fen maleyofficio [uo funétus ¢ff , “vernmillud fic
accipiendum, {1 nulliter non pronunciatum fuerit,
alias enim, fententiam nullam, fine dubio Judicem
corrigere pofle,ftatuo, Qvid vero faciendum, i eam
mutare nolit ¢ Refp: fuperfunt adhuc remedia
futpenfiva, v.g. remedium appellationis & nullitatis,
qvod ultimum, licetfatalia appellationis negle&a,
Stryck. inintroduct,ad prax. Cap, 23. §. 26, intra 30,
annos , adhuc proponi poteft, qvi tamen terminus,
per R J. dedo. 1054, veftri€ius eftyita,ut regulariter nul-

itatisqvarela , intra decendiymmovenda, nifi nulli-
tas fit infanabilis , fi fc. vel fubftantialia proceflig
negle@®a, vel contra Jus in thefi pronunciatum,
&, caxt, Perord.noft.Cancel.&provincialem Ps 2, 777
36, expreffe conftitutum , utqvis intra 6, feptima-

pas 5 qverelam oullitatis proponat, qvod etiam in
! O T fummo

108

123
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fummo Tribunali Regio 'Wismarienfi’, Dicafterlis
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107

08

109
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Pomeranicis , &foro Liineburgico obtinet, - InSa-
xonia terminuseft 6, Wochenz.Lage, Polfunt haec
duo remedia nullitatis’, & appellationis , proponi
vel cumulative , qvando nullitas cum appellatione
altérnative conjungitur Minf: 4. 04,63 & 5. 05/ 9%
Peretz. in C. tit. quands prov. non ¢ff nece/fé ,vel{eparas
tin Struv. iz Synt. Jur, Civ, [Exe §0. thy '8, eltque in
arbitrio gravati , an qvarelam nullitatis coram Ju*
dice inferiori, an fuperiori movere velit Gail. Zs to
Obfs 12y, ». 6. Blum. iz proc. Cam. tit. §6* 7. 25, QVitee
ftantur, hodie ex ufu fori, ubiqve fere obtinere,qvod
Judex appellationis ; &fic fuperior,{uper nullitate
cognofcenda, adeaturs Magnaintérim eft differene
tia, an nullitas principaliter, anvero incidenter, i
judicium deducatur, feu qvod idem eft, an nullitas
fine appellatione , an vero cum appellatione propos
natur. - Priorimodouti vult, Blum, ¢, nullitas duns
taxat in fanabilis in Judicium deduci poteft. ‘Polte<
riori autem ,tam f{anabilis , qvam infanabilis , hac
tamen obfervata diftin&ione , ue fi nullitas fitinfas
nabilis, appellationi non noceat, fiforfan qvis ape
pellationem defertam fieri paffus fit, fed Judex nihis
lominus {uper nullitate , pronunciare qveat, fivero
nullitas fit fanabilis, & “fic featentia non poffit dici
nuila, fed faltim iniqva, Judex appellationem, &eo
ipfo qvoqve qvarelam nullitatis,defertam tacite pros
nunciat, nam nifi 4 fentengiatam nulla, fanabili puto,
Gvam iniqva , intra decendium appelletur , ea'tran-
litinrem judicatam per R, ' de Anno16sq, §. 2ta  Las

tinus hage omnia deduci poflet, fed qvoniam inciden-
ter




In Civiranus 19
“ter, de remedionullitatis faltim egi, pedem hic figo,
JImmilcenda tamen adhuc erit, una atg; altera qvae-
ftioy, qvarpm prima hac eft; An fi pars fententiam
accufet nullitatis, qvia falfarac: dect Judex ufus
fit, fed fuccnmbat, Judici teneatur injuriarum§ Qvod
negatur,fifcilicet probabilis gverulandi caufa adtuit,
Carpzov., iz proce tit, 19, arc, 3, nam, 26. Qe propter
praftitum Juramentum malitiz prafumitur, fiqvi-
-dem nemo falutis zternz immemor cenfetur,ne di-
cam ; qvod regulariter cahfe pracedat cognitio, an
probabilis adfit caufa, qverelam nullitatis inflitu:
endi» vel non, Mart ; «d Ord. Jud. Sax: 1i1.38, 161
gvod fi vero dolus probari poffit, merito a&ioinjue
riarum datur,Mart. #d Ord. FudiSax 1it:5.§.4. 7. 48. id
gvod indigitare videntur, verbaord. noft. Canc. ubi
dicitur: - Undda die angegebene Nullicas, aué denien
A&en nicht bengebracht/foll der gverulant,nach Be-
fchaffenbeit dec&acbe/mit exnfter&Straffebeleget toet-
den. - Hincitagve ad remedinm nullitatis confugi-
ens ,abinjuriarum affe@u remotiffimus efle videtur,
licet folennem illam proteftationem, falvo honore fu-
dicii, vel Dominorum Gencipientium non adjiciat,
Menkenius iz Differz. de probatione animi inferenda in=
jurie mum.arSchvvendendorft iz proceffum fibiginm Pyte
Cap.asmemb. 3-8, 19, zums: 4y, Befoldus de appel, cap. 1
.6, Brun, iz L. g, §.v. [ de Appells Zigl, de uribus
Majeft. Ly, Gap, 30. #..6, nam remedium nullitatis,ut
imperitiam judicantium corrigeret, publico jure in
trodu@umeft, L, 1 ff. deappell, qvare etiam dicitur
commune auxilium , & miferorum confugium

Martead ard. jud, Saxytit,38, # 3. n€C judicem oportet
; F injue
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30 €z, LDeFarsARATIoNe Decioe\p:
injuridm fibi fieri exiftimare , eo, qvod litigatorad
legitima remedia convolavit finqvit Conftantinus
W, [ 20, C. de appell, qvi enimjure fo utitur,aut be- -
neficium Jure communi indultum|, cum opuseftus
furpat, nemini facitinjuriam L. f duorsm g3 fide acfs
empt, Carpz. in Jurispry forenfi Po X, Confle 294 Defe 27
Merckelbach apud Klockium 7/, 1. Gorf; 37.#: 209, \
: Matth, Steph:“de officio Fudicis 3 Liby 70 Caps X, nima g
HQ qvod fivero qvis utatur verbis injuriofis, Judici do-
lum, fordesve & ccet: imputando, a@ionem injuris
arum eftugere nonpotelk L. g.f;. de jureinrando L.g2s
[+ eodem Hill, ad Donelli Com, L 28, Cap.6.  Brunn,
, @dcit L, g, Mev. P, 4. Decif; 146, Menkenius # cirt JI
|
\

420 Dif’ th. 2. hinc qverulantem modeftum effe opors
tet, & cavere, ne Judici feu concipienti convitium
faciat, alias ple®itur, L.g,7. de appell, Lyg2. ffsde injur,
Rittershalius 24 Novell, P,10.Cap,7, n.X2, Bruneaddsid.
g2y L8721 Adeout neqyidem pars,qua Judici convi
© - tiamdixit, appellare poffit ,fi Judexin epiftola ,qve
a&q ad peregrinum Collegium transmifit , ‘iriter ialia 5
addidit: ~ @g wolle der Urtelsfafier sugleic wegen |
Declnjurien/ o den Richter duveh dee anyligliche
Sdjvifften/ugefiiget ind/und wag dadured verfchuls
et/ urtheilen / fiqvidem de iniutia nondurm Judicas
- tum,fedJudicandum, & eft tantum remiffio adultes >
* riorem cognitionem , nec impofita eft collegio nes
ceflitas, hoc pro injuria habendiz, 40,4z judBrunn.
. A4L, 8. n 4 i de appell.  Altera qvz adhuc enu-
123 cleanda quzftio, ineo confiftit, Anparsgravata,per
iniqvam fententiam, fi appellationem negligat,

pegreflum adhuc habeat , contra Judicem, qvo
o affirma-

_~




_ 5 In Giviupys - 3i
gvodaffirmamus,  Qvamvis enim talis fententia, {i
appellatio neglea,inter partes valeat, &Jus taciat,
refpe€tu tamen Judicis, nunqvam tranfire poteft in 124
rem Judicatam, Qyinimo tenetur Judex adintet:
effe ,etfi pars gravata appellationem interpofierit;
eamqve deferuerit, vids Farinac.iuPract.Crim:quaft,

3+ » §09. Oldendorp in iz claffe ai?, 131, Licetnamgy2g
tum iple appellans,n culpa efle videatur, & fenten-

tiee veluti aqvievifle cenferi poffit, ea tamen defers
tio,adver{z tantum parti prodeft, non Judici. Atg
hanc notabilem effe dicunt praxin, qva appellans; 126
qvi appellationem non eft profecutus, & per idbe
neficio appellationiseft privatus, contra ipfum Judi-
cem 3qvo, qvi inigvam fententiam tulit/ Juvatuy
Georg, Schultz, iz not. ad tit, Inflit. de obl, que ex
quafidels nafi, ¥rid, Hiltrop. ae proc, P, 4,2i1.16, num

18, ¢ #it. 1. numa. 70 prolixe hancce qvaftionem dife
quirit Gabr. Alvar, de Velafc, 1. de judice*perfecto
yubre 4o annot.syit, Baxbofing L. fils fam, 15. . de judicy
nums 52" [eqq. qvietiam 4. 4 qvaftionem tra@at,

an Judex male fententiam ferens , {i parti-fatistecerit,
dedamno, hac ratione illato, regreffum inftituere
poffic,contra adverfam partem, qva lucrum ex inie
qva ilia fententia percepits

CAP' .I.II:
DeFalfa Ratione Decidendi
inCriminalibus;

SUMMARIA.

dn [ententia in criminalis bus lata~y contra jus iv
thefi




Cap. 11 DeFarsaRATIONE DECIDENDI

thefi, fit ipfojure mulla§
A nnm.d,
Num idew dicendum, i lata

contrajusinhyporhefing.

Negant hoc nonnylli  7.4s
Nostraadjicitur opinio #, 6y
Azitur incidenter de privie
egiata inquifitorum des
fenfione 7,9, Gfeq9.
BOvanim canfa  proprie
criminalis [it 2, Iy
Num judes damnatum ex

falfa ratione, [ed poffer

SHNOCELRICTs  TEPEYENIY
[ententiam  [uam pra-
terlapfis 0. dicbus mu
tare poffit, 21
De_jure Communi hoc minls
ti negant 718
Affirmativa tamen [entens
tiay ad minimum [ecun=
dum &quitatem verior
7394

. @u’d Jurisin matrimonis
alibus ,fi ratio decidew.

di falfa, Ay 2w

3 Rogredimur jam ad caufas criminales, in
) qibus nihil fingulare-occurrit, firatio de-
cidendi falfa in thefi, fiqvidem fententia
juriaparte contraria, tam in civilibus,

qvam in criminalibus, eft ipfojure nulla.
Qvod qvoniam extra omnem dubitationis aleam pos
fitum eft, de lana caprina difputare,, hocqve prolixe
deducere, plane inutile duco , Agendum potius adhue
paucis erit, de falfaratione decidendi, contra jus in

hypothefi, an nempe fententia , qvzfalfam talem ra.-

tionem in criminalibus exprimit, fit ipfojurenulla, an
non?Refp.pofterius vultBluminproc.Cam.titag, §.24.QVi
ftatuit,omnem fe ntentiam criminalem,tranfire in rem
Judiciatam videatur GailydePy PLuzs Cape 5u ittty 4+ %3

tio




tio eortim haec eft, quia quis omifla apellationé, tacite
confentire, & fententiam approbare videtur, idgvetum
inablolutoria, tum in condemnatoria fententia,obtine-
re contendunt, qve ratio addu@a, in civilibus qui-
dem procedit, verum i caufa fuerit criminalis , ubi
nonagitur de triticolegendo, nec de glande legenda,
fed de vita hominis, hoc non concedo, ratiodifferentiz
hac eft, quiavitium, gvoddententia injufta, latain
civilibus continet, 4 partibus qvidem, tacendo per de.
cem dies, tacite remitti poteft, non vero in crimi.
nalibus, hinc itaqve utrogve cafi, qvando fc, fenten-
tia vel contrajus in thefi,vel in hypothefi lata, illa fem,
pernulla eft, Cardinal ; Tufch. Lz, s Concy\73. nsims. 3,
ubi habet, qvod fententia in criminalibus, contrafa@;
evidentiam lata , nunqgvam tranfeat in rem judica-
tam, Gvatzz: de defenfione reorum Def. 3y, AP, 23 2.1,
$d cite Defenits cap. ‘24, num., », Bertatz, Lib, 1. cap. 5§,
#wm 16, qvodinde manifefte confiat , qvia inqvifitus
nion tantummodo fecunda, fed & tertia ac gvarta vis
ce,etiam poft condemnationem,ad innocentiz dedys
&ionem admittitur, (modo ngn appareat , inqvifitum
effugia inania, & frivola quarere) Carpz. 2. 5. gvei?,
Wy, wum, 36.¢ 34. ubi feqvens videri poteft prajudi-

Iy CrRIMINALIEUE. n
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8

g

cium.  Dieteil der GefangeneG. B,  alé ihmu- 10

fev jimgft ceebeleter Rechee . Spruchs  und die/ihm
davinu erbandte Todesfiraffe ) angetindiges wor-
Ben/ fiiegegeben / dag thw file GOGE/ und dep
LBelt /Unvecht gefchehe/ vorroendend/ dad alled twag ep
sband / aug Furht und aué grofien Scprecen geg

G fheben




1I

13

14

15

33 Car.1I, DEFaLsARATIONE DECIDENDY

febebhen &e. foillyu unterer und ¢uverbeffever Bee-
wabrung/ vonndthen feyn/ dag e/ ebheund juvor die
juctbandte Sobes: Straffe/anibim exeqyiret twitd/dg..
it e fich nicht yubefehiveren haben moge / nod etn-
fteng vernommen wwerde/ ob e {hm feine vorgefchuss-
te Unfchuid/aussurabren getraue/ und anfoenSall e
fich barguvexbeut s oivd ibmeine monabts Srift vevfats
tef) imonondebet judéx fententiam exeqi 5 ubiap-
paret de innocentia rei, qvod vel planenon , vel non
iraacriter condemnandus fit , prout condemnatus eft,
Zilett, Tomue. Conf. 72, nums. 36, Qvae defenfio incrimis
nalibus adeo privilegiata eft pro reo, ut & huic inqvi-
fitus renunciare non poffit, licet velit , per Zegemhg. ff-
depecnss Reygerus iz thefauro jur. volsas Lit, Gy p-80%e
nanny 28. fed judex tum, ipfe folicitus effe debet, de in-

quifiti deteniione , & deea qvarere, Carpz, 2.1, Conflits

19, Defi27. ¢ in praxi Crinz. P\ quaftoss, nums 3% /Z’qg.,
qvia Reipub, inter eft, innocentium caufas defendi
L33, §o 2 [ de Procurars Hincconcludo ¢ Ubi vitium
fententiz atqve peccatum, per partes non eft remiffi-
bile, toties fententia non tranfitin rem judicatam,
incriminalibus vero, fi fententia lata contra jus inhy-
pothefi, vitium fententix atqve peccatum, per: partes
noneft remiffibile; nam reum abfolvere, innocentem
autem condemnare, jurinaturz oppido contrarium,
Zigk deaffic. & delict, judicum cove. so. Exgo (ententia
non tranfi¢ in rem judicatam Brun. iz proc. crivs: Cape
27 sum 62, Card, Trilch, Liz. 8, conc. xy3- nam 71 M0

do caufa criminalis proprie talis fit. - Caufam vero
Crie




In' CrivNALIRUS, 34
criminalem hocloco voco, qvando agitur vel ad pee-
f1am capitalem, vel corporis- zffli&ivam, hinc pee-.
nam Fifeo applicandam, qua alias ‘etiam criminalis 16
dicitur, hocloco excludo, Garpze iz Prax. Criva quef,
102, utims, x5u & im proceffi tit,v. arts 4. num. 1.Schweder

" inteadjns pub.ParteSpe k. Sect.Cap. 3. § vy Exdiis 17
Hunc facile dijudicari poteft, quid judicandum fit, de
qvzeftione eqventisAn judex damnati ex falfa ratione,
fedpoftea innacentem repertum,etiam preterlapfisio.
diebus, fententiam fiamiterum corrigere poffit § Refp, 18
De jure communi hoc non licere, vult Hopp. in com,
SuoadInflit. poww gv, - Zigl de offic. & deliét, judic,
conc, 5, §:1, ¢ 2. - Ummius Difp. 1g. §ozlt. rationem
hanc dant, qvia: Judex , qvando fententiam in cri-
minalibus tulit, non minusac in civilibus,judex effe
definit, & alteri parti jus qvafitum y verum re@ior 19
Mihi ;ad minimum fecundum: zqvitatem , negativa
fententia videtur: Dicitur qvidem z Lty f. de gvafti-

-omitusjudicem mutare fententiam fuam non pofle,fed

feribendum effe ad Principem s ac condemnati inno.
centiam fignificandam, veriim 4n hodie hoc, ubire- 20
gulariter criminalis Jurisdictio, in feudum conces
ditur, obtinear, dubito, hinc Brunn. 4 4./, putat, mo-
ribus hodiernis, quemlibet judicem, abfolvere pofle,
femel damnatum, innocentem repertum , qui tamen ,,
eodem loco {vadet, & femper praftare dicit, eadere ™
ferre ad Principem), aut confilium requirere 4 Colle-
gio Juridico, (Quid dicendum de eo, qui in aliqgvo 22
proceflu condemnatus velabfolutus , an fc. Cimra
une




35 C.ILDEFALSAR ATioN® DEGID Iv Crindivay
huncde novo inqvifitio inflituiab alio judice poffit,
b3 videapud Brunn. inprec. Crim. Cap.6.num, 2.) Pluris
bus adhuc hicloci pertra@ari poffet, an & qvatenus
exceptio rei judicate, in criminalibus locum habeat,
fi qvis vel condemnatus, vel abfolutus ex talfa ratio.
. Be,it. qvid juris in matrimonialibus , qvando ratio
24 decidendi falfa, fed qvoniam caulz matrimoniales,
qvoad hunc paffum cum: criminalibus fere convenis
unt, praterea etiam negotia qvadam obvenerunts
qve filum abrumpere juﬁent,hinc pedem hic figo,
25 Hacitagve funt, qvaloco inauguralis Difputationis,
cenfure publicz exponere vifum fuit. ~ Siforfan 0+
mnia B, L. exfpeQationi tuz non refpondent , veni
am dabis, & conatum ad minimum non improbabis,
potius benigni inftar Creditoris, tenues ftudiorum
meorum primitias exhibenti; ac debiti , qvo com-
muni utilitati omnes obftringimur, qvalescunqve
tantum ufuras, nonftatimipfam Tortem ofterenti, tae
vebis :  Tibi vero rerum humanarum Arbiter,
pro {uppeditatis viribus, zternas perfolvo gratias,
actutelz, & providentiz tuz | qva imbecillitati hos
minumenccurris, futuros revum mearum fucceflus,

Aupplici prece commendo, Dirige eos @terng

,%E_US in nominis tui gloriam ac Patrig
emolumentum.,, :
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