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. DISSERTATIONIS ACADEMICALE
| JVRE . RECADENTIAE

S PROOCEMIVM

sunandoquidemn Juris. Cultopi ni-
hil magis convenit,quam eg,
Eque 1n praxi utilia, potiffi-
& smum excolere ,. fubtilibus
4l magis quam utilibus fepofitis;
¥ Ideo &ego, fpecimen ftudio-
PPN rummeorumA cademicorum,
\ ad periclitandumingeniimei‘vire_s, imp_rxfew
. tiarum editurus, prz ceteris felegi uberrimam,
hattenus quod fciam a nemine feparatim tra-

‘&atam de JVRE RECADENTIA materiam,

quam, durande ftudiorum meorum curfu, in

i plurimis, imprimis vero Juris Feudalis ﬁaaﬁs
e acte~

O
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" hafenus deprehendi confpicuam. Juxta cons
fuetam Imperatoris Juftiniani methodum, in
Inftitutionibus Juris ufurpatam, utpote notio-
rem ac planiorem , tradiationem meam potif=
imum dirigam, iis, qu® ex Jure Feudali-dc a-
liunde adduci merentur, {peciali tractationt,
ultimo loco expediendz, refervatis. Non qui-
dem eft animus omnesac fingulas Recadentias
earumque juralevi hacDiffertatione exafle per:
fequi;id enim requirerctintegrum Opus, foret-
que extramihi propofitam metam:: Sed ea rap-
tum Recadentiarum Jura, qu& infignioria &in
praxi magisutilia videntur, Difquifitioni huic
Academicz fubjiciam ¢ " Antequam yero._rem
ipfamaggrediar, -€a, qu fiominis ratio €xXpo-
{cit fuccinéta delincatione in fequenti capite
expromam, ‘infimul annexa qualicunque de-
finitione ac divifiones; Sit igitur. 2




OGN

D

CA_PVT

DE ;

RECADENTIAE ETYMOLOGIA, HOMONYMIA
AC SYNONYMIA, NEC'NON DEFINITIONE
.AC DIVISIONE, &3

B T B biia o e BRI
7 i~ = ECADENTIAE vocabulum ame non Recadentie
5 B\ ' primum excogitarum3feda Feudi-Erymel
ftis. dudum ufurpatameft’, vide in- =
g o alios Rofenthal, Resfend. c. 5. concl,
7% 9% denotatque RECADENTIA/
nihil alind, qvam receptionem rei:
R vel juris antea competentis ; eft e-
nim vox conflata ex particula pre-
pofitiva RE,, connotante refolutionem aGus cui adjici-
cur, £ 1.§,efeganter. 33. [+ Depofiti & verbo CADERE ), 92
- pr [ ufufructuarins qvemadmodunms cavear. Vbi' in mate-
ria fervitutum ufusfru@us ad dominium proprietatis Re-
cbdere dicitur: & in 4 9. §. fin. de agua €5 agqu. plav: ar-
cen.  ubijus folitum ad dominum Recidere diciturin qva
fpeciali fignificatione nihil aliud e, quam rem in par-
tes velut [ciffam & divifam confolidare ac redintegrare.
§. 2 RECADENTIAE vox diverfimode pot- Homony-
eft concipi ; vel /aze y pro qvalicunqve reverfione & re. mi,
cepti-
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ceptione rei vel juris antea fibi competentis, utut talis-
modi rever{io per accidens ac citra refervarum inibi jus
contingat, fic v. g.{ifundus a Mevio Titio venditus &
traditus nullo refervato jure Protimifeos & Retra@us de-
nuo a Meyio ematur , non abfone , ‘nimis tamen laxe
Recadentiam ibi fieri dixeris , de qua vero fignificatione
‘'valde abufiva hic nullus tra&andi nobis locus eft : foricte

tamen, ac magis proprie Recadentia. tunc fieri dicirur,
ubi res vel jus a Mevio in Titiom translatum ideo ad

Mevium revertitur ; ‘qved el id révivifcendo redinte.”

gretur, vel Mevius noripare & abfolute rem a fe’ abdi-
caverit, ac in alivm tranfluleric, fed velut indiem, con-
ditionate & (ub refervatione juris alicujus vel exprefli vel

tacitiinalium traduxerit, qvo die elapfo, conditione de-_
ficiente; veljure refoliito, dénoeam ad refervantis pof-.

/ feflionem:ravertimeceffe fir. v . Si alicui vendam do-

* Defiuitio.

mur vel fi sfub conditionerefolativa & pacto.com-
miflorio pufasfi intra certum tempus em¢or non fol-
verit pretiufih, ‘idfiod res:debear efft inemta; & dehinc
ifta conditio exiftat, revertitur mediante refolutione res

ad-priftinum poflefforem ex proprie & firiGeficdiGojure.

Recadentiz; & fic non ineleganter qvzritur ; qvid ju-
ris hoc in paffii 2 qvisqve tempore hoc intermedio, an

emtor, an venditor, perceptos lucretur fei@us , ferat’
impenfas &:periculum ? Porro, qva poft Recadentizm *

feudorum; per mortem Vafalli ejusque familiz contingen-
tem, hinc inde przflanda fint, jucundz ac peratilis
traQationis eft, vide in anteceflum Rofenthal 4. cap. §.

fonel. 64,67, Et dehujus generis Recadentiarum juribus’

hic tantum traQandi nobis loctis erit 5 Lk

§- 3 Veergo clarius & preffius noftram’ explicemus
mentem, recadentia nobis: hic nihil aliud eft ; gvam re-
verfio




 fraeR VS infric.Soat. inf 6 1 3, §.2 ff.denfufr.l.6.\.1.m

verfio rei vel juris ad priftinum jus vel priftinum poffe(-
forem, contingens vel ob revivifcentiam priftini juris,
vel ob refervationem vel expreffam. vel tacitam inprima
coaventione inter partes inita, vi cujus id, ;qvod antea
fepararum ac diffolutum erat denuo vel priftino. pofief--

fori vel priftino juri comeinatur ac confolitatur,  Hzc
dafinitio non uberiori indigar explanatione 5 enimvero
e'modo di&is, qvid ea indendatur , fufficienter cogno-
fiitur, nec non exempla infra magno numero.recitanda
mentem noftram fufias declarabunt; proinde -non diu-

tius his immorabimur. ‘

§- 4. Hzc Rzcadentia, ut ad SynonyMmIAam de Spnonys
véniamus, vicario nomine non incommode dicitur; mia.,
REDITVS L 2. € 3. §.1.2. de ufufr. acercl. 3. §. 2. quitss
mod. ufiisfr. amitt.pr. /. 46. de evicti : pr. I 98. de Fur. dat.
415.S. . tn fin. de u(u € ufufr. leg. pr. ) 24.fF. de m. c.donat.
14.C de fufr. & babir, 1, F. 5. priver) rurfus.iz, F. 55,
pr.verf. preserea, RECYRSVS /.57, §. 1 ff. de ufisfr. 4age
§. 52 C. de SS. Eccle/- REVERS10 & REGRESSYS 431 /59

fimedeufufr accrefe.d i, quib, mod. ufusfr. amit. I, 66. de. Jar.
dot.L.F.2.§. 6.1 E.5.inpr.ver( bisomnuibus €5 §e2.inflne.L F. 6.
§.2. in fine.2. F.23.§.2. ver/ denigue Devoryr 10 § 0. 34?:
legat. 2.F. 99.65 2.100. Quin & REVNIOL7.§.2. fF adexbiben-
dum; imocertaratione & in materiis fpecificis CommixTio,
Lo ff-deafufr. accref. ACCRETIO /31, §. 3. fF. de dedsl. edsito,
Access1al 191 deufurfr, accrefc. [ 4, de 7.dotium Ly72.de u-
[ifr.CONEVSIOZ. 4. 8fufructarius guemsd.can, b 27,qsb..1m0d.
wfusfr amitsitur ), 6. ff. de manumif. teflam. in vernacula
Ein Rucyall. , il

§. 5. ‘Talis Recadentia non melius confpicitur guam Quidam

i modo indicata notflima propricearis & utslisatis redin E:T’ll"“

A 2 caden-

(€-tiarum,
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tegratione; Cum enim in pleno dominio du gs. partes
integrales , ipfa nimirum Rexr PROPRIETAS & Jus
Common ex illa recapiendi , confideranda fint §./». 7.
de ufufr.lo. §.6.7.0r 4 B.E §. 1.4 284 36, ff. de acqviv,
R.D. L 19.23. 29. de ufufr. X 25. de V. 5, quee certo modo fz-
pius feparantur , ita ntunus pofideat nudam proprieta-
tam ab ufufru@u feparatam , ut patet ex §. 1. de wit. 7
4,73, fF de wfufr. L 8. . 19. de sfu & ufufr, leg. pr. l. videa-
mus 19, de ufiuris & fruct. ibi: meque unde proprictatis ufus-
frutus nullus inteligi poref. L 16. §. Dominus proprietatis,
1. ff, de nfuts babitar. L. proprietat, dominiym 4. C. de pro-
bation : dicaturque in hac fignificatione : Pura proprie-
tas /. 4. /i pure ff. de ufs & wfufr. legat.Sola proprietas/. 36.
§. 1. de ufufr. Proprietas ab ufufru@u feparata pr. /. 78.
cum in funds. de 7. dot. Proprietas dedu&o fen detrao
ufufeu@u per. 76,65 §.3. de ufafr. /. 1. guoties §, 4. 3. §
wnde Celfis 1.1. 5. . de ufufr. accrefe. 1. 19, €& pr. 4, 26. ff.
de ufuflegaz. Jus proprietatis / 2t b§ 3. ff. de excep. réi jud.
vernacula lingua: die eigenthiimliche Gevechtigheit Magnif.
Dn.STRVV. Ex.ad . X1 ¢b. 55, verfangene und verhafftete
Giither Wehner. & Befold. voce Berfangenfchafft vid.
Nobilil. D. Bardili indifput. de »uda proprietase Tubingz
habita Anno 1658. th. Alter vero ufumfru@um taptum
five commoditatem utendi fruendi, e. g vafallus, Em-
phyteuvta, ufufru@uarius &c. ut patet e totamateria u-
fusfru@®us, emphyteufeos & Feudi; Hinc redintegratio
pleni dominii fit per Recadentiam, qua ufusfruGus ha-
&enus feparatusad proprietatem revertitur, ita, utjuxta
S. 4. 7.6 £ 72 de sfufr. it. L3 ff. 4. R, V. Hermanice
der Eigen Hevr, dem dag ErlyRecht gebibret, Weh-
ner voce Figen s ey, folidam acquirat proprietatemn cum
ufufru@u conjun@am; ut dicicurin/, 6. pr. infinede ufufy,

legag.




- & Perpetuam. perpesna fit morte naturali, prafcriptione,

legar.pr. .78, de jur. dot. L 35, de bom. libersorum, fiatque
iterum pleno jure dominus, ut vocatur in 4 1. de anuss
leg. jun. §. 3. de ufufr. adeoque tunc termino juris tech-
nologico fatis commode ConsoLIDATIO fieri afferi-
cur. §. 3. 1, ae ufufr.

§. 6. Recadentia dividi poteft in Neceffariam’; qua
ipfo jure contingit , & plerumque perpetuam operatur
redintegrationem jusque ucendi plane extinguit, 2 7. ff.
guibus mod. ufusfr. amitz, & voluntariam | qua fa&o ho-
minis v. g. ceffione, refutatione &c, fefe exerit. Vel re-
fpeQu durationis Recadentia dividi poteftin Tomporariam

refuratione , ifumuratione totali. Temporaria lapfu
temporis conventionalis , vel defe@u conditionis. v. g,
fi feudum parernum, ob feloniam Vafalli, habentis de-
fcendenres & Agnatos, in Dominumdire&o feu percon-
fequentiam commiflam, ad evm revertitur ; tunc Rece-
dentia fewds poft delinquentis Vaflalli ejusque filii mortem
irerum expirat & ad Agnatos defertur 2. £ 24 §. fn, 2.
E31.37.39.8 45. 2.F. 45§, fiw. Dn, Struv. S. . F, cap. 15,
§- 14. B. Piftor 2. gssfl. &5, 5. pen. & gveft. 16. . 24, Carpe.
p.3.C27.Di 6 8 & i, Vulte B U E w num, 147, 3

Carvt 1L
3 DE
RECADENTIAE CAVSIS,
§ I

C aufas Recatentiarum fingulas in hoc capite enarra- i‘ﬁfﬁ?ﬁm
re prolxz traQarionis foret ; ideogue animustan- ns Keca:
tum eft per modum protheoriz exempligratia quasdam “eamn:

proponere, fpeciali tra&axﬁmi folidiore expofitione fin- .
3 gu-



gularum materiarumrefervata. Can/z ergo effviens prin-
espalis Recadentiarum remoea eft jus Civiles eoenimjure
Recadentia introducta, approbata & confirmata eft,v. g.
in§. 1infin. 3.4.3.8. 2.4 56, ff. ) 14. C. de wfufruc.j1. F. |z,
In quibus porro cafibus, per annullationem priorum a-
&uum, quin & Reviviltentiam & refticutionem priftino-.
-rum jurium , Recadentiz a jure introdu@z & approe
batz fint, plaribus demonftrabit mox fufcipienta traca-
tio de fubjecto juris Recadentiarum , quin & infra fpe-
cialis expofitio fingularum Recadentiz materiarum ,
Caufa propinque folet efle conventio partium vel exprefla
vel racita, qua legem dat contra@ibus; ubi filicet illius -
vi revocant contrahentes id, quod exprefla conventione
placuit e. g. ex paGo commiflorio, retrovenditionisrem
antea quafi conditionate venditam. Tacitum & prafum-
tum pactumr eft e. g. in aGione pavliana, in cond @ione
caufa dara caufa non fecuta, in Adilitio Edi@o quoad
attionem Redhibitoriam, ex L 2. C. de refeindents ven-
ditione , & in pluriwis aliis cavfis, Porro fpeciales caufe
. in materia/érvicuzum [Olent effe. (L) Mors NATVRALIS
non proprietarii 4 2. §. 1. C, de uf%fr. Joh. del Caftillo de
4fufr, cap. 61 n.14. fed ulisfruarii §. 2. 7. pr. 16.pen. &
§.fin. C. de ufufr. Adequara quippe caufa ufusfrudrs eft
perfonalitas perpetao inutilis effee,§.0 7./ 2. §, 2, . de
#[ufr. del. Caflillo 4. «. a1 per totam. Carpz. p 2 C. 13. D
. (IL) PrEScrRIPTIO, V. g. proprietarii, qui pfum-
_ fru@um, praferibere poteft, ut patet ex §. 5. 3. 1bi. non
urendo per tempas pr. [, 16. C. de ufafruct. & Dd. coMM V-
NITER adverbad.§. ;. non utendo per tempus,(111.) CESSTO,
RENVNCIATIO, AVT REFVTATIO Panluss.fezs. 6. §.
in jure ceffiore Vlprun : in Fragm. tit. 19, . in jure cedi 1o, §.
Finieur.. 7. deufufr., ibique Dd. Del. Caftillocap. 69. per toz.
: vy

s
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(V1.) Quuandoque TOTALISREY INTERITVS, SEVMV-
TATLIO. §. fmitur 3. F. de. ufufr, [, 5.8. 2. €3, quibus mod, -
ufusfr. admizs, (ratio eftin pr. 7. & /2. [f. de ufufr.) intan-
tum, ut nec jus ufusfru@tus & fuperficiarium poft rez-
dificationemr revivifcat. dv§. 3. 7. de'afufv. pr./. 36, ff. eod.
lcto. § 7. quibimiod. ufiis amite.ibique Bachov.ad Wefenb.
Scotan. dyp: 26. Frantz. comm. ad ff. ». 7. Hine curia Re-
giminis Ducatus Saxo- Leucopetrens: fub Dire&orio Dn.
Parentis Senatuijur Dahme FWeiffenfl: 28, Ang, 1666 re-
fpondit::: O wobl H. bie Wobhnung and Jiefl. Ges
braudy des abgebranten Gengifden Haufes verordnet]
Dieweil aber befannten Rechtend, daf dep Fener S dhas
5?“( al8 ein cafus fortuirus; dem ufuario an feinet ha-
bitation, {0 wobl al8 dem proprietario an der fubftanz
Desd Haufes/bade, unddaber dbergleichen Bewwohnungds
FRecht, ober der virfibaft: Niegl. Sebraudy eineg Haue
fi$ durdh Defen Cindfcherung oder ganglichen Unters -
gang fidy dndeve, o gar, bag aud) derfelbige Gebrauch
aaf denvanderweit erbaueten Haufe vom ufnario nicht
begehyret werden mag. ' Sofang auch demm Gigenthumgs
Heren dev verhandenen Brandfiddte nicht angemuthet
twerden, Des vorigen interefle habitations halber die
Hauf Stadte auf feine Kofien wieder ju erbauen, odeg
 folches detn Vivariou verflatten. Qua mododi@a funt
ahiter fe habere in readificatione feudi, folum vel afeah{
afficientis, docet D, Struv. de edificiis privatis ¢h. 70.p.m. 45,
(V.) INSICNIS REXI DETERIORATIO CVLPOSA §. .
7. de ufufr.ibi.sion utendo per modum. . g, §.fin, ff. de damn.
infelt, Del. Caftillo. cap, 21, per ror, & cap. 24, 2. 10. /794
eaque vel totalis vel partialis ; ubi notandum , quod
parte tantum dereriorata vel corrupta,’ pro ea faltem
parte locum habeat Recadentia. Carpz. p. 2. C, 35, 4. 24.
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(VL) LAPSVS TEMPORIS CONVENTIONALIS / §. §.6.10F fu
[usfr. pesatar ibi: tempore ufiusfr, & miffus. pr. 4. 3. . qus-
bus mod. sfisfr. amitt, L uxori 3. . de ufufr. legat. ibi:
legatio in guinguenninm ufufructu, eoperacdo, ufusfractus
effé defiit. I, 5. pr. 4 12.C. deafufr. . fin ff frager weltigal 1. ,
F.z.u. F 15, Porro Recadentiam operatur alienatio |
fendi citra confenfum Domini dire®i. 2. £ 44. §. callidis,
plurime Feloniarum (pecies, multzque infra in fpecia-
libus materiis fignificandz caufe. - 2
§. 2. CAvsa fpecialis agonaragnrinn five Impvisiva
Exemplam Recadentiz habetur in #7.§. ©. 7. de #{ufr, his verbis; ne |
geufz . CAMIED i1 uBVEr[um inutiles ¢ffent proprietases, [emper abe | »
;?Tf:ldl.wz [cendente ufufruclu, piasuie certis modss extingus ufumfru.
CHum & ad propriecatem.reverti y & in 4, 3.8, 2./ 56, deui’
Susfr. it /. fiufufr. 8. [F. de ufufr. leg. ibi: nulle ntilizas erie e
#ndse proprictatis, [emper abfcedente ufufrutu &c. Hine
favor Recadentie a D. colligitur, vid. Andr. Knichende.
veftit. pack.p.1. C. 1. 1. 232. & cap. 1. 63. €5 64, Interpresatio
| - igitar qvaftionum voluntatis & contra&uum femper prs
‘ Recadenria rei ad primordialem (uam naturam &
| - Ratwm facienda eft, vid. Carpz. p.2.C. 39.D. 4. 3. 5.
i Subjeita §o 3. Subjecta Recadencie funt perfonz, v.g. qua
. Recaden-  rej alicujus nudam proprieratem habent, & vocanrurin
§ M fpecie Proprietarii 4 12. §u5. 4. §. 6. 415, $ 7. L17, §1 2
£.20.4.70. .5, ff. de ufufr. &c. Domibi vel abfolute £ 7. §.1.
I de ufuf. 1. F.1.§. 1. i fine &e; velcum adjun@o; Domi-
i ni praprietatis. §-36. 7. de R. D. {. 3. bz pro &8 8 7 0 15
At ] §. 0.4 de ufufr. Domini fundi. §.2. 7 de ufic &5 basit, . 1.
% fin. C.de Jure empby: /.1, §. 4. [ de arb, ced. Dopnini
! . fendi. 2. £z pr. 68 53 Pradii,lun. § 4. 1. deremifes Do-
wini nudz proprietatis. g, ,, 7.6 L 72, . de ufufrui?. Do-
| mini dire&i & Vafallii refpe@u dotaliii poft mortem ;‘ilu-
! ris
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firis vel nobilis viduz ad dominum vel agnatos reverten:
tis. .~ Domini rei emphyteuticariz, five emphyteufeos.,
/L vinfin. C. dejur. empty. vulgo Crbyinfberven. Domini - 3
foli five fundiz 1. §.v. . defuperficies. Germ, Grundherren
Monaftéria & Domini bonoram Precariz (eu precaria- =
rum_ber Precarey und B th-Siithee.  Domini bono-
rom locatorum vulgo dey Lap-@ther.  Domini. bono-
rum;hominum propriorum , dee Leibeigenen., Lateny
Laflen , Leibeigenen Leuthen: Domini Beneficiornm
" Ecclefiaticorum five Prabendarum , Canonicatunm &
Vicariatyum. Collatores five juris Patronatus domini
el policffores; certo modo Domini juris prote@ionis ,
ed}uls:unb € hirmeHeren. Oppignorantes fubpa@o
ANtiChrerico, - Vxores refpe@u dotis recadentis. Ven-
dentes fub Qo commifforio, retrovenditionis &c. Cre-
ditores agen e a@ione Pauliniana, revocintes ea; gua
in [uam frauden, adebitoribus fuere alienata. Rem liti-
giofam, ﬁ‘s-' Vitio lirigii affe@am alienatam revocantes,
o’rmr:s; ave?f’"s JUXta capitis preced. §. 2. diGtam quali-
;-: i _r.’g ’“ls.al.’qu‘?d recidere poteft, de quibusin fub-

quentibus PROVXIOREESSE NI B ccatio erit . Sufficiat alis
guot exempla majoris eluc dationjs gratia imprefentia-
rum epumerafle. - 4 o ; 3

' § 3. Olﬂf&? potiora juris R"?def}ﬁ%emodo diQis Otjeda

facile colleger:s ; eo ergoreferas omnia utilia jura g ny - Focedentier
da. proprietate he@enus feparata , ut eft Vinsfrogs ™
non qvidem ¢an/alis, five propri¢ atis jure competens ,
L 4. 26 ff. de wfufr.d, 126, §. t.de P, 0. fed formalis 2 pro-
priecate fe jun&us, feparatamque ab eadem habens for-
mam; Jus fCilicet in corpore perfonale, gqvo res aliena
fala ejus (ubftantia , nobis felfglt » Prout defcribitur pr.

)
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7:6°00 . de wfufr. & vocatur alias jus fruendipr. 4 2.
i 17, F-quib. mod.ufusfr. amitt Germ. Boliftindige Krudte
Qiefiung, Nieh- Brauch, Lebsucht; Jus ufus, bev bloffe
®etrandh éines Dinged, ad individuale nempe emolu-
mentum ufuarii, eorumve, qui per fitionem jurisuna
eademque perfona cum eo funt §.1. & 2. 7. de 4/ & ba-
b4¢, comparatum Jus fuperficiei, five fuperficium, /;2.f.de
jure dot £ 39. ff. delegat. fecund.l. 2, de fiperfic. Germ. @rund
und Plag-Redbt. Jus habitationis §. 5. 7. de ufu & babit.
quin & ALdificium habendi in alieno folo 4 2. . ¢ fu-
perfic. Jus emphyteuticum feu emphyteufis, it.jusent-
phyteuticarium oz, #is. C. de jure empbytens € D.[i ager
wectig. fen empbyteat. petatur. - Jus Apannagii poft mor-
tem ant deli®um apannagiati ejusque filiorum. - Res
venditz fub pa@o commifforio, retraltus, retrovendi-
tionis.”  Dos, -foluto matrimonio.' Res alienatz in frau-
dem Crediterum. - Litigiofe, feu vitio litigii affe@ plu-
rimzque aliz res & jurainfraexponenda. Maximevero
confpicua Recadentiain Jure Vafalli . utilidominio (quod-
vulgo b Jtieber-oder Unter Cigentbum; it dag Nug
babre @genthum dicicr.) Huc etiam merito refe-
" runiur Salinz Hallenfes patriz, civibus quidam absque
fervitiis & juramento fidelitatjs, {ub fide tameninfeudum
Maltlinvin quoad v tile dominivin concellz; Sunt enim
revera feuda, ‘prour paret ex Refp. Deminorum Scab.
‘Hallenf. & alils prajudiciis gt  habentur in Tra&. Hon.
Dn. Parenit. de Jare: reprafents Cap. V.'tonclyf. 4. prout
judicatum Anx0 1627 his verbis; Bidyveil aber die 7. Plony
gen Teutlh dureh 2t ferbender &t familien figh on die
Hevefhatit erlediget, fo batfidh die Magdetural Earm
ey quoad direQum & utile' dominivm derfelben N

tehro
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mebuo afg ‘eines erdfineten Lebng billig angmmnafen
Hinc etiam dominus feudi bona Salinaria abfentis ultimi
feudi poffefioris 4 de cujus vita dubitatar,. jure Recadens
tie, preflica cautione, alg-ein Fom vermuthlich Heinss
gefaleneg ehn, confolidare poteft, prouefa@um dano
1572, € 1580, 1589. & judicatam Azno1638. DAB Der Kucfil.
Cammer die Tiusung der 7. Pf. Seutfd , jumablen
auf angebothens Caution , 3u laffen foy s & quamvis
Vafallus Salinarius in przjudicium liberoram, vi utilis
dominii, etiam per teftamentam valide di(ponere poffic,
prout refp. Dni. Scab. Hall. 1d0p. & 124 vid. Richter decif.
25, m.17. ejusmodi tamen difpofitio absque domini eon«
lenfq faQa juri Recadentiz nom obeft : Juri vero Reca-
dentiz ut & agnatis Gmul inveftitis etiam non przjudi-
car, nifi ratione confenfus pa&a familiz extent. N.P.O.
cap. 8. §. 32. ver/: &3 oeren denn bey einver Femille gervifie
pacta de confentiendo vel difponendo getroffen. Prafer-
tim, fi Feudum Salinare non f{ic novum, fed antiquum.
IR, D. O.cap. 44.§ 6. Onus tamen alimentationis
& dotationis filiarum vel fororum fubfidiaram, ur & do-
talitii viduarum ultimi Vafalli quoad rertiam partem Sa-
linarum , juri Recadentiz in tantum adharet, ut filie
& forores nuptiis fecundis tertiam_hanc: dotationis
marito, vel alii Vafallo habili' vendere pofiine: Si
-VEro, priusquam maritentur , deceflerint , abque ulla
transmiffione ad heredes, ad dominum feudi, vel ejus
novum Vafallum inveflicum, in evencum non-fecuri
mateimonii, falvo ufufru@u viealitio, jure Recadenriz
pertinent. MR, WPol, ©. 4 cap. 5. § ;7. Hinc Anno. 1687,
U_é’é’. d(_: Jure refpon, Dn. Scab. Hall. & Lipf. ut:& Da.
JC11 Lipf Marburg. Altdorf. & Roftock. quod Berfors
B 2 gungg:




una8s Sdrifit non tributa jus feuti, fed ufusfruus
formolis, ‘cujus Recadentia non ad feudi fucceflore do-
‘mini fingularem, fed ad demortui feudi domini novam
“Vafallum, cum fpe confolidationis invefticum fpeQet ,
his verbis; dagFifcusnigt befugt, wom novo Vafallo
4md poflefore feudi noviter inveflito ‘dic Verfor:
aungs Prannen, fub pratextu Recadentiz & caducitatis
gu vindicicen und reveciven/ fondeen Beflagter novus
Firma Re. Vafallus von dee toieder ibn angeflelten Kinge suablol-
cedentie. vigen und gu exledigen fery: Dominus tamer feudilin-
vitus non tenetur onus hocce paditium fubfidi.cium, Ex
die demum Recadentiz debitum',” ante diem folvere ;
prout concluf. - in caufa filiz decrepiti Vafalli W.B. 4nyo
w1 & filie V. dnno 1685, vid, Hon. Dn. Parent. Confit,
Aecifs 23,

§. 4. Forma Recadentia confiftit in conjunctione eonfo-
lidativa utloquityrDel Caftillo de#fufr.cap.75. 75 n.5 Licet
enim Cofolidatio firiGe injureapplicata videatur conjun-
&ioni ufusfruGus cum proprietate, utj patete §.3. 7.de
#/ufr. nihilominus, haud invito latinicatis genio, ulteri-
us &laxiusproduci poteft, ut, qvociescungve domini-
um utile cum dire@o, aut qvalecunque aliud jus minus
plenum , ac ab alio tanquam perfeiori , fuogque velut
principio, pendens, cum eodem conjun@um dogiioae.
que illuc reverfum fuerit (quemadmodum de jure |
Emphyteutico,fuperﬁcieriolibel!ario,nonnunquam etiam '
Cenfitico &c.licer obferyare)ituncConfolidatio fieri omni-
no dici poffir Vid. D. Ku) pis in Diflext. de Confolidatione §.16.

fe97- imprimis §. 1. Ifta vero Confolitatio fit vel faéo
borsinis Recadentiam caufarivo, pads videlicet, uti feres
habet in Lege Commifforia, ceffione } refutatione, re.
' : : trafu
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tra@u conventionali,aliisve modis vel exprefle vel tacite
pa&itiis; (fictacitum pa&um in materiaConditionis inde-
biti, item in revendita;et tradita; non habita fidede pretio§.
Yendite'q. 7, de Rerum divifi vel jure; a lege fcilicet obcau-
fam probabilem, talem Recadentiam determinantem;
quod iterum fit vel mediate, interveniente fcilicet Judi-
cis fententia declaratoria’; uti contingir poft commiffam
in Feudis Feloniam. Vide D. Strav. Syst. Jur. Fend, cap.is,
aph. z: . 3. vel immediare & folins juris poteftate (1.) Morze
fruuariivel sfuarii §. fnitur 5. 7, de ufufr. Dei Caflillo
€ap.do, n, §. (2.) non utendo decennio inter prafentes &
Vicennio inter abfentes 4. §. 5. €3. ff.f #fusfr. pet. L16.§.
Jed nos v, C.de ufufr. (3.) per refifiitationem & revivifien-
¢iam prifiini quaii moreui & fepuleizuris. Vbi enim jus
non tollitur radicitns & qvoad fuifubftantiam, ibiex caufa
fupervenienti & fufficienti revivifcere poteft 5 Sic Servi-
puies reales interitu rej , cui debentur, extinguontur
quidem, fedilla reitura revivifcunt £14 . guemad. fer-
wit, anitt, vgde licet fi ‘fuperficiei debeantur, non vero fi
folo; - Hazc in ufufru@u aliter obfervari fapra hoc Cap. 2.

S fuit oftenfum. . Porro eleganter /5. . de fervit. dif-

. poficum ; . quod fervitutes , que aditione heredis firiGo
-jure confulz, adeogue extin&tz, fundo, cui inharebant,
praflito ,-denuo revivifcart; adeoque pati dedeat lega.

tarius eas iteruay.imponi hzredique prafiari. Idem ju-

ris eft, fi maritusypradio dotali fundum fervientem ac-

qvifivit, eumque poftea alienet, aut etiam pradium yiri,

mulieris pradio, quodin datem dedit, ferviat s dosque

poftea refliuenda fit £ 7.4mpr. € §. 1. fF, defundo dotali :

His enim in cafibus ex zquitate & jure fingularifervita-

tes amifiz iterum quafi revivifcant, quod toties fexe fir,

B3 quo-



quoties is, cujus perfona per fucceffionem ant alienatio-
pem inter vivos temporalé jus falcem habuit ,; id refi-
tuic. Franz. 24 tit. ff. quemadm. fermiti' amits. 4,004,658 15
Pignora eadem quz fervitures hic jura habent ; Nam &
pignoris jus domo exufta (forte hortus faQus ) in area
ita confervatur , ut domo rezdificata redintegrerur,/, 29.
§. 2. 1. de. pign. L 16, §. 2. ff. eod 4. 1. [ de.pign. 4l licer
enim horeus non fit eadem fes'qua domus , quia vero
area tanguam major parsdomus fupermanet, proeadem
haberi poteéft. Franz. 4d Tiz. ff. gbsb. mod, pign. folv. 5, 141,
figg. Vinn. 44 §. 1p. £ de legat. Confer. D, Struv. de edif,
priv. th.qr. Viterius Jus-haredicariums repudiatione extin:
€usn per in integram reftitutionem adverfus repudia-
tamn hereditarern revivifcere poteft. 4 22, §. 2. ff de min,,
fin. C.ode repud, bered. modo omnia adhuc fint in integro,
Nam rebus hereditariis diftraQis, refticutio ceflat. 4./ 24,
8.2 ff. de siwor. feilicet quoad extraneum., fecus quoad
fuom heredem , quia ejus caufa eft favorabilior, Sic ex.
plicant 4./, fin.C. de repud bered. Perez, adtie. C.fius omiff
beved. ».2. Bachov., is ff.cap, 4, infin. Fs@aautem hae
reftitutione, fubflicutiones, que peraditionem heredi-
tatis expirarunt, revivifeunt, & obligationes , aditione
confufz, reftitunntur, Brunneman. 44/ 1.6 2.C. 4. ¢,
fiut omif bered, Tandem 7Fus polfélfionis, per deje@ionem
amiflum, continuo reviviftic, § dejicienti res zblata in
continenti eripitur 4 3. §. 9. £ 17. ff.de vi & wi arm.Nam
intermedio tempore illa revera abeft, fed proprey cele-
rem recuperationem abefle non intell gitur,  Vide Dif-
put- loaugur. Bergeri fisb Prafidio D. Petri MaulleriJena
habitam 4e Revivifiemtin Furinm extinclorym Cap.2.§. 14,
15, &' 16, Porro Recadentiam producis (4 Bétio juris,

: ubi
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ubiid', quod revera noneft, a-jurf ad e‘;._zmleﬁ'e&ur'n_eo‘-
usque fingitur ;' dodec id, “quod gm&o Jure & ex roi ve.
ritate haberi alia¢ nonpoflet, obtineattir; vel, utclariyg
Dn. Rennein. de Priwc. Jurisprad:|difp.17. tb, 10, deferibie:
Fictio cf} commentum legislatoris qeo?z‘i legem , q4e mintari
negvir, fuftinendan., qued, pro fomfz_/fro:-u‘tem,alarl{ €5 pre-
Jenvia‘olfianli; veram nwop'fnit. it filione Juris caprus
@). poffliminsoab holtibusreveriis habetur, ac i aunquam
penes hoftes fuiffet; i e fingitur femper in civitate fi-
ifle £ 12.§. 6. 410 [ de captiv.€s” pofilim, €' redempt. ab bof?,
L9, C.eod §. fed /i ab bofiib. Jquib: mod. jus patr, poteft,
folv, - Adeoque omnia juraanteacompetentia v7 Recades.
rie ei & in eum reftiruuncur. Idem obtinet (b.) in rebus
immobilibus ab hoftibus recuperatis 5 Proinde ( ager cc-
cupatus b hoftibus, pofteaab his receprus fuerir, fiQione
juris poftliminii Eedit ad priorem dominum 7 2. 2. fF
eod. & poltliminii fi&io reciner cmnia jura in fufpento 5
qvam ob caufam dicitur fufpenti juris conflitutic / pesn.
I, de [wis® legit. bered. Hujusque jurig effeQuselt, ut
pendente captivitate civinm Romanorum Jura non tam
abrumpantur, GUAN in fufpen(o rerineany,y. /32, §.15.
s apud boft. [f d" ["f’ ed. "‘/ﬂ'f-' adde Grot, 4. Fur. B, &5
P. Lib, 111, ¢. 9. Sic (¢.) per FiQionem JUTIS egitimati, per
[#bfequens matrimoning operatur Recadentiam filiiillegi-
time genitiin parriam pereflatem, ur qui anteq non talis
a tempore nativitatis, dehxnc_c_ontraﬁo matrimonio nj.
hilominus retro cenfeaturt legitimug, Porro (d) i aFione
Panliana Creditor, in cujus fraudem alienatio fi@a, jus
révocandi ideo babere cenferur, quod quafi dominys in
re fraudulenter alien'ara adeoque juftisfime Recadentia
locum habere perfictionem juris credaryy, Vid Lauterb.

ad




ad.tit, D.que % fraudewm. cred, factal (unt ut reflie. Impri-
mis, §i alienatio in fraudem creditorumfz8a fit ticulo
lucrativo 3 enimvero optime tunc locum habet Pra&icis 1
decantatiflim aurea Lex 3z, ffy de Reb. Cred. cujus genui= ‘
nus fenfus -0 redits /i res mea vel mibi debita ad te perbe-
nerit titulo lucrativay nec canfa fity quare apud.tc perma-
sere debieat, eam condictione certi vepetipoffe & quidemsex
eguitate ; adde omnino Brunn. 4d b, /. Recadentia perfi-
&ionem juris etiam (2) in Querela inofficiofiteflamenticon-
tingit, ubi pater non fanz mentis fuifle colorando fingi-
tur, & reciflo reftamento hzreditas ab haredes fuos re-
cidit. prod.t. 2.5, Soli b 13 in fine f. de inoff. teff, de Fi-
Gione juris plura videri poffunt penes Anton, Dadinum
Alteferram in Tra&. de Filk. juris Parif.anno 1695. edit Ale-
hof, 1. diceol. ¢, 7. an. 13 ufque ig. Joh. Miiller Exerc. jur.
de Fil®.jur. per torum ubi illam per tria juris obje&a, per:
fonas , res & a&iones contemplarus eft. . Vicerius jus
producit Recadentiam (5.) Reftisutioneillius; quod firiGo
jure fublatum & extintum erat, fic elegans exemplum
confpicicur in materia SCti Vellgjani; ubi, fi mulier ex-
promittendo alienam in fe fufcepit obligationem, Pra-
tor, refcifa hac a&ione, creditori adverfus priorem de-
bitorem, ejusque hzredes & fidejuflores, priftinam a&io-
nem reficuit, 48.6.7. 6 fegq. b 8814 24. 5. 2, [fad
SCtum Vellejan. qua exinde vocatur reftitucoria l. 8.5, 9.65°
13,413, 5. f. d. 2. vel refcifloria 4 16. C. eed. adde D. Struv.
Synt. jur. Civ. E. ar. 6. 8. Ampliffimus campus Reca~
dentiarum nobis aperitur in hac materia reftitutiones in ‘
jategrum, wbi multa, firi@o jure alioquin valida, ex \
2quitate refciﬁ'a, in priﬁ;‘“)_'fm tatum repommmr. e
hinc Jus operatur Recadentiam (6) declarando actum . ipfo
. ure

@ (16) @ ’
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Jure nulutis Go dolus dan§’ canfdti! contra&ii Fome i
dei eum | fectvéracn Cittamiontan o ifnfententiam , red;
dit nullum ; iebin hitivm * Contri®us dolofurn’ ne-'
quieat: confiftefe cam pleniore’& uberantiore ifta' fide,
quam' tales  requitant cotitradus £ 7. p7. ff. de dobo mab,
£16.°§. 1. de minorit; 4 ¢ C. de refeind, wendit.” Competit

 ipiturtali, dol6'deessto ; remedinm Huflicatis. " 1dem’

confpicitur etiath i ponis pupilliimmobilibus fie décre-
to6 'rﬁégiﬁx‘atu’s"& Aliis requifitis in /. 056512 C. depred. €&
alién, rer. minor, folénnicatibus alienatis: Vel (7)) dando
Potefatermn & factilcaten rens abalterohaltertus mala fide
Kiniquelpoffeffam bépiendl, a¥quod tapurmblia in fra=
Qationenofis de Retstténtia veferte licebit.” - Sic rém ab
a6 Cotripararts {¢iens: Velarckcompletam alacapionem.
PefeifceS elle cerrs* f¥arm vindicanti domino refleuere
(be &lar USelt. Admeodomn porfoconfolidationisrecentita
g ﬁ;lg‘;to.gé‘?nfq}idaEUmfiprJUr?Eefﬁciat,gr%j‘hs)détﬁr\uh’-‘»
u-n.ﬁ,: ’ﬁél‘:"c N S[9ndiﬁdnis camre , ‘eui confolidatur* &
TR 7’6ﬁ 4P r:lii*;; ":3,354'3 Confuetud, barif. T..§. 45 g 1
DIt Kulptv sl A sonasque itgtvitexc s
-2t 6.5,  Singulos Recadehtiarumigy

dedu@ionis éfTet; ijenitn fatis ex ¥n
Teene: Uttn' per anticibarionetti exemplitoco adduifie
fufficar, paiin fiepe memorata notabili materia ufnsfr.
fi ‘;j‘-!"fipgirgk;%ﬂquefiﬁ@.1. 7. deﬁfufru‘;&.ﬁ%;i;}n,, Sy

um inntiles' effe 9 O s fare 3] 48 vpddy N

£, C{—"V. 45 f{’ﬁ}"mpmm;:f [ernper a¥fecridente v
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° -pE RECADENTIAE EFFECTIBVS. 7-
Jp eftus idem s Recadeieify dedibere
(L hov'Capite merito fuperéedeo; Hi'¥rerdn fb‘éci&ﬁ&;ic

i
&

e§€xpohere ,Pi‘éﬁ}f@Finis. Reca-
fta' deducendis ‘I,‘qu@_denuz,



ridns  Guberrimam tra@arionem , mox expediendam, fuppe-
Recaden- - ditabunt; ut veroaliquod exemplum pracogniti loce fi-,
s ftam, iterum diverta ad notiffimam vfusfru&us materi--
am, infignis ibi effe@us§./fn. 7, de urufr.hisverbis: Cum.
autem finstus fuerit tosns ufusfructus | revertitur adproprie-,
tatem, & ¢x cozempore jure proprietatisdominus incipis ba-,
bere plenam in Re poteftatem, five Libernm quoad propri-;
etatem difponendi arbitrium , juxta/, iz ge 21. C. mandat.
adeoque redintegratur per Recadentiam Dominum, firque
SoLipyM, PERFECTVM ET INTEGRVM 4 8.§. 2. ff. de /. berali
caufe.L.2.C 4 bop. marern: BLENVM £, 4.pr.ff. de alim, € cib.
legat ), 19:p7.{f.de apy. fegat. ive PLENA PROPRIETAS /36,
§o2.4. 50, proof . de gfufr. b 2ipr. [ quib, mod. ufusfr. amist, /. 10,
ff-denfufr. legar. SOLIDAL 26.p.infineeod. vel Jus PLEN vM
4a7:§.fmde R V.4 1.pr. [f. de libert. univer(. PLENISSIMYM !
L1.pr. Comm.de Manumzff. SOLADVM L9, in fin.ff.de aqua & [
Aqu. pad, g1t 12 dea/fign, libert, FVNDVS PLENYS 4. 4 26.pr, 1
e ufufrdegat, SOLIDVS h3.1f deferw Jegas. PLENO JVRE FYN+ |
DS 4126, §. 1 ff. e 7.0.&quihanc plenam in Re perRecar £
dentiam na&us eft poteftatem, dicitur iterum Dominvs
PiENO JVRE £ 11. C de silion. empe. PLENISSIMVS 4 nnic. C.
et o B guryguizit ol remque Pueno & INTEGRO) jure fe-
b undym dominium & sufum poffidere, welttomunlidy

ik, Nusen yud Claentbum, Lag f. deann. lgar. L1y f.

i mod. wfusfr. amiss /. 3.8.34ud.vi fing C.de fecund, nup-

iis. avtb. ko, ufus: C. de S8 Ecclef  Nav: azo. cap. 9. én'fine. EX

quo effeu Recadents porco fluig s aofomsio, extinttio &

interitus utilis dominii five ufusfru@us;: ubi motandum,

quod/fniridicatur upilitas peramiffignem fecundum fuam

naturam s Morte, filicer patprali. & exiftentia (e POriS

prafitutizamifti vero; cum, per natgram quidem durari

eati vero amittatur, . Porro notzndum,

{ acc
gq(ﬁt;gf ?&"‘d . quod

¥
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gtod per Recadentiam non tantum principale’ follatur
jus unilitheis; fed eriam omnia ez, quz duranre {eparatione
rei, ut fervitutes, hypo'heta & alia quavis onera, vel
adje@= qualitates interea a Vafallo, Emphyteura, ufufru-
&uario &c. concefla vel impofita fueres refoluto enimju-
re dantis refolvitur &jus accipientis, / 31, e Pignor add./
1. §.1.quemad. [erv amir. 1, 105, de Co; €5 déem. 2.F.8.infinpr.
D. STRUV. 8y 2. §ar. Civ. Ex:t}. £h. 61, Kulpis 4.4 §.36.. Per
Recadentiam igitur feudi jpfo jure non tantum extingui-
tur jus Vafalli,non per modum transmiflionis, fed mera
Privationis, hegationis & annihilationis, tam quoad utile
€jus dominiut, quam’quoad naturalem pofiffionem,
a domino non nifi limitarim & fub conditione refolutiva
in Vafallam, ufque ad ‘éjus generationis_extin@ionem
c‘;“:_‘*fr?.?! &ex viattra@iva ina&upermanentiadeo fem-
gd l_Efe_fl:ZnE;-ur nova ejus acquifitio non requiratur, Car,
Oling: A4.Conffie. Parifl £i¢.1.§ 30. 3. 171.173.65 176. Sed
etiam Rrvitutes & dners ‘foudy Domini o ;
. ra, feudo Domini confenfa impo-
fitaexpirant 2.F g Verfduid cxve. ihi : .
; g /- quid ergo.ibi: fiVafalius fervitutem
vei bemeficiarie imponi PAtiaturs €5 sddomsi ;

A : urs & addominum ex qualibet
canfa beneficivm pofieaivever #2¢ur, Vafallo quidem’, donec
fdudumtenet; potelt obefle ; Duminoantemi, erfi per lon-
ga tempora perleveraverit,fervitus minime nocer fed fey-
dum libere ad dominum revertitur. 2.  54.§. callidis, vid,
Da.cit.ab Hon. Dn. Parent. in Confil. 41, ubi Refp. Dn.]JC-
torum Francofurt. Mag, P O.cap. sz.§,6.Dn. Ziegler 4.
2. dejur. Majeft. cap.14.n.fon. ibique Refp. D, Wittenb.Simi-
lierfub feudumvulgo Affter: Lebn; quoniam ab ueili Va.

; Noyas s / quoniam ab utili Va
fallidominio dependet, poftejus Recadentiam regulariter
expirat, .. F. 4. _G.ult.Kth.d;’ﬁlﬁjmd_ cap.Ly. 2. ibique Wilh,
Anrpn.'\m #ot,D. §u_ruv. 8. 7.F. cap.12.apbh, B, Maxime vero
expirat expeQativa feudi a Pralata in cafum Recadentiz

C2 con-
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concefla, fi Pralatus ante exiftentiam Recadentiz mor-
tuus fit; ejus enim promiffio.non forticur effe@ypm, nifi
€0 fempore , quojos promittentis durat 2. F.26. §. 2..Admjr
niftracio vero Pralati com'ejus morte expirar, cam. finicanufs
12/ qu2ft, 1.6 ¢. 2. X.de ddnat.1.E 3.ibique tluftr. Dn. Rhetius
e amfi in conceffione. expe@ativee, Die gefamte Hand
13D Wittbelehnfthafitaconcedente mitertheilet worden ;
Q_ix fimpltanea inveflitura, abfque confenfu poffefloris -
dara ipfojurenulla e, Schrader. p. 3.€.2. . 1. Carpz.p. 2.C.
45.4,10.1.7. 8.D, Struy. Synt. §.F.cap.7.apb. 6. D. Born.di-
fput. d¢ Expéciar.cap. 1. .1, Har, Pift. 2.9. #4. #,10.Nihil quip-
pe per Vafallum potuit difponi, nifi ad limites ejus juris,
uod erat perfe & fua natura temporale & refolubile. Mo-
linz. d./.».17. Adeoque hac Recadentia fit ex natura rei,
& conditione prima conceffionis, five ex neceffitate cau-
fee intrinfece Molin. 4,4 Hifce in antecefflum delibatis
L SR SRR S L S
 SPECIALIOR TRACTATIO. .,
s\ WA QAP Ve WbV e 17 s igra st
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“SRECADENTHS EARVMQVE TVRIBYS®
2ol JUNTA STATVM PERSONARVM. 7V

-n91 hsl 19700 9rrtin IR e ! )
Amplifﬁmuscampus Recadentiarum nobisaperitur i

_materia privilegiorum, ubi notum ; quod Pr/vilegia
alia fint realiz& perpetua nullique Recadentiz obnoxias
alia perfonatia ;" adéoque temporanea, & elapfo certoforte
temporisfpatio prafticuto defitura: Ne vero a@umagam,
brevitatis gratia benevolum Le@orem quoad-privilegio-
rum Recadentias remirto ad Comperidium Scbiszio Lanterd.
adf. deCmﬂff. Prinoip. efusqué 'Ca;;’q/.'l-‘gi}fp/‘.iEf. 3 éb.7. 68
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729 & Dy Majerum én Gomm. nitiffimo haud ita pridem
. Tubing,1686:4d Inflit, edeto tst.de Fure Natire€s Gent,
2. 97, ubiexafle hacmateria, ita, urvixaliquid defiderave-
ris, traftata. ~ Hic pre czteris norandum , quod privile-
gia a concedente Principe non ita prolibitu, ut quorgn-
dam incauta & temeraria «{lertio eft, revocari-poffine &
recidanc; fed tunc demum revertantur & extinguantur,
fi forre ex mera gratia & per modum Pracursi ac Bewepla-
«i22 fuerint concefla; alias enim, fi forte in compenfatio-
nem meritorum, per modum praprimis conventionis,
tityloque onerofo & prafumtive animo perpetuo relin-
quendi, quod ecircumftantiis facile collegeris, fint data,
tunc Recadentiam per revocationem fieri inique judica-
veris.  Adde circa hanc materiam Grot, g¢ 7-B.E P 2.
€ap-14.7.10.6 feq.Bene tamen faciune Principes,fi, majoris
evidentiz gratia, ad evitandam injuriz fufpicionem , €X-
prefle claufulam Precarii & beneplaciti fuis conceffioni-
bus inferant: ubinotatum dignum, quodaparteuna pre-
carium, @ parte vero altera fecundum praxin Imperiilo-
«cario condudtio, adeoque a parte una pro lubitu refilien-
di facultas fit, abaltera vero obligarioad fervandam con-
ventionem eXiftat; quanquam alias & reguraliter Preca-
Tium, neque ad certum ufutn, neque ad certum tempus,
neque pro certa mercede concedi poffint, /1./ . §.2.0.18.
1 de precario, Secus, quam in commodato / s; § 8/,
§.3.1. commod. Attamen hodie, utidiGum, aliterarque alj-
ter, & quidem juxea commune JCrorum di@erium; pa-
&e dant legem, pracicarur; fic Piihef fub Przfidio Stray-
chii Difpus, de Precario c. 4.§. 6. fequentem;refere formuy.
Jam ¢ines Beftand und Gnadens Jagensiypn $.L.8.
Hrrgogiu Wurkenbderg, und Ted, Grafen au Piime
pelgare/ Heven ju ng‘x)‘wtélmm % P, P. Bormund
15 3 wd




AR LS ETE e e e el
" .ﬂ_,.*",“u..“l_;_—,-—--
e et —— . %

63

ond dminifirator Biebeninen dffentlich / und thaen Fund

mit Diefern Briefi mdannialich, Dag wiv Unfern BVorr

munds - Lehenmann, und fieben Getrenen, AUdamen

von A, auf fein befdeben unterthinig Anfuden und

Bitten, audy aepflohence Handlung, gnadig vergund

und bewilliges haben, in nacdhfolasnden Begivd N. N.
und_nidyes woeitees, ndadiftgemed-und conbditionivier

maffen, nady Hafen, b/ Reh, aud roth und

fywarg Wildprdth gu-vichten/ gujagens und zu bl

fen; davgegen foll. er Abam won A, unferm Lands

Boigt zu Subingen gujabrlichen Beftand Getd. N. N
und gwar jededmabl auf Michdalis das Halve Theil/ und
Dag andere balbe Theil auf Lichtmed, und auf foldye
Qeit nachformmende dag erftemabl an guter genehmer

Gewehrung erftatten, und u Rinen ficheen Handen

liefern. Der Beftand foll 6. Sabhre lang fidy exftrecen s

und v Beftandner felbigen folde Jeitiber u balten

-obligivet, fein ubergebender Reversquch Dabin exprelle
gecichtet feyn, darneben {olfe unsd zu allen Jeiten frey
und bevor ftehen, flhen Beftand und Concellion wwies

-Der sucagiven, die Jagten an ung u giehen/ und allers
dings aufzufindigen, 2. Jn fbrigen foll er Beftdndner

auch {huldig fepn, diefed ibme concedicten Beivs
Sucfil. Jura 3u manuteniven, und beneben diefe Concef

fion ber fuck oder lang vor feine Gerechtigheit angt
aiehen.  Ideo eriam, fi quis per multos annos ejusmodi

Venationibus Precariis , folcher ®naben: Jagten, ufosfio

nec ez revocara fuerint, nontamen per hoc inimpetran:

tes, velejus heredes jus aliquod fingulare confertur, fed

_potius, non fa&a revocatione  dicirur continvatio Gratiz,
qu porius debito cum refpe@y acceptanda: quam con-

tra intentionem concedentis, vel permittentis ( non abs-
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que vitio ingratitudinis’) interpretanda eff. Vid Speidel.

Spec.Var.notab.voc @natens Jaaten.ldem cap, 7, §, 4. has
referc locationis liceras: ABiv ubhreunden biermit undbes
fennen, DAg wir auf untecthaniges Anfuchen, unfcer
Untecthanen zu I N.ald 9NN, bad 30 unfesn undg.
fever herBaclicbten Gemablin Erb-Lebn. But M. gebds
vige Wicken §leck/ fo audy theils 3ube : Acker gembghey
und gebraudht wied genannt von Walburgis inftehen
beit 1668. Jabres an/ big auf Wiederruffen, o einkig
And allein bey ung , und unfer Hersaeliebten Gemals
lin 26d. Grben und Nachfommen oder demt Haufe 7.
Belnes weges aber beyy ihnen, ibran Geben: und Nadss
fommen, fteben ol und B {ebeid Weife devgefialt
singethan/ dag fie dafjelbe (ausaefdiofien das Sibol
B¢, und dafelbft wodbfenden Riefdhonfen ; weldyes beyy
des 3}21! (nénfetm Suthe 9N. gebraudse wird )ian Wiefen /'
Abe-Udeen und Landecenen. ibren beften nad pflegtis

ghen BUED  und darwon jabrlidyen o, fi. am Geive, je
Desmabl auf den Tage qg il RSt
in mehr gemeldtes u%fe_: alpuegis sum Pace- Gelde

®utly 97, ceaen S’ .
[egml und bamit,md)ﬂ uth 91, gegen thtung o7

funfitige QRal ig
fong macben ollen. - Adde D. [g; salpurgig ben 2ne

ptacito [r&'. 1.th 4 PAgl.c s -i}"l.lic?iel‘ffﬂﬂtfp-drﬂcm-
. § 2. Supra cap. 2. §, fub. num. (2)p. 0
de Recedentia fi®ionem;juris poftliminii
in parria funt inpendenti manentque' in
_ caprus ab hoftibus & dein reverfus omnia juratam @i..

va quam paffiva recuperat, €aque in eum reﬂituunfur
fingiturque, ac {i nunquam apud hofies fuiffer; adeoqué
jure Recadentia Pater ¢aprus recuperat jus Parriz pote-
ftatis; Filius F.«;milia.s reverfus recidit in patriam ‘potefta-
tem §. 5. 7. qusb. modugas patr, poteft. folviinde etiaméﬂ;quod.

‘ qua

HSDNO inje&a Recadentia
5 illins vi ominig fure poft-
fufpen(o, is quj ™"
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que filins medio tempore quafivit, pater reverfus, tans
quam {ibi quzfira occupare pof(fir; jure pecalii, etiamde:
fan&o pridem filio 4 pen. ff. de fuis € feg. ber. hinc etiam,
quod patre reverfo denege tur a®io credicori,aquofilius,
dum- pater apud hoftes eft, mutuam pecuniam ‘acce-
pit; quafi contra SCtum Macedonianum credita it 4 1, §.2.
de SCto Maced, Denique inde eft, quod Ulp. refpondit, non
poflz ei, cwjus pater in podeftate hoftium eft, rutorem:
dari L 6.§. wlt. ff. de tuzel. qui re@e utique darecur' f} filii’
interim pro iis, qui fui juris, funt, haberentur. "Secue!
autem:poftliminio reverfus jura recipit, ita & in ipfum’
jurarefticuuneur./6.§etera decaptives poft/. VinninConius .
ad F.de §.5." Sivero decefleritvel pater vel filivs Capriviis
apud hofes, econtrario fingitur ex legeiCornelia,y ac i ffi-
tim ab initio in pralioliber obiifltt, ac nudguariapud ho-
fles fuiflet; sfingularthumanitatis ratione , ié anteabene
a&a & difpofira, ¥:g. teftamenta & alia propter fuperve-
nientiam fergicutis “irrita habeantur ez, §.5, add. Dni. &
Fuchs nitidiflimam Pzfaplrafin ad dicum'§. 5. Haudine-'
leganter nunc "quaritut jan,ad obtinendos fupra recen-
fitos effe®us, hodienimopus hac fidtionejuris poltlimi-
nii¢ an vera, fine hacfiftione capti a Turcis, Saracenis
aliisve Barbaris gentibus denuo.revetfi impliciter res &
< nebessnjuta fua per Recadentiam - recuperent? Putar D. Schiltec
o« cuip Exercit.ad ff. 2.th, 2. hodie non” opus efle fiGione juris
% poftliminii quoad Chriftianos captos & recuperatosaBar-
ga_sis scum tales.caprivia noftris'immerico habeantur pro
fervis proprie fic dictis: indeque; ut'mihi videtur, con-
2quens foret, {j talis captivustapud Turcas; inpprafen-
tia idoneorum tefium, forte Chriftianorum,de bonis fuis
in patria fitis teffamenvam idonee ordinaret, in ecque
praterialia forte. etiam ‘de rycelaliberorum fuoru mf’ di
LD & pO‘




fponeret, illius difpofitionem ad nos perlatam merito fer-
vandam & executioni mandandam efle, guod fecusfe
‘habet quoad captivos deJure Romano. Bene enim Co-
varruvias Tom.1. adc, Peccatumde R, 7.in6.p. 2. §. 1. de Cape,
#.6. p.s. w.contra communem opinionem,(Cui opinioni
adftipulatnr Ludwel detik, vol.c. 2.p. 54. Stranch. 44 ad
us jufls 1.th. 17.) Ego feme, inguit ; video maximense[fé di-
feritnizic canfam inter bells Romanorsm, & ea, que Coriftiani
adverfus Infideles qui nos undique smpetunt , gerimus, Qiio-
rum  guidem Infidetiumy- agpreffiones won poffunt aliqua ex
parte effé licite; weitidem.de fenfiores scum proviscias Chri=
"ﬁ’wi-nminir-f,m‘nmm &9 perfrde acorudeliter occupaverint,
Lusar, oé-we»?, nifi ‘aliud lege ‘bumana ffatutum in [pecie fity
Opinor, erga Chriflranos captos a Turcis bel Saracenis nonelfe
ﬁ:?ﬂitj:-:;f;&omanqr > i de cgptt"w': apud bofles (aqt_m_;f—
ol <ceffarsas ficliunes L. Corneliz & Poftliminii:
7”4,””’” o 6”," 9%e poffine infavorem cedere captivorum,
"2”‘/‘%‘ um /" 5 "Z"“’ﬂ_ﬂ«f' ex parze juflum. easdems LL fervare.
o s e b, e fm
ﬂ‘km’: 4plud,:s;:ﬂu;'a; vel ;‘u:r;”d.’ 4”{'detftmentpfm Cbri-
S : i @ captivis srrogari — Con-
tingit _ergo}ho:lﬁxe{, ex probab-.l.{o'r,‘ hac fenrentia, quoad
rever{os; fimpliciter Recadentia| jurinm: & ireram in
Patria reli®aram , cica fpecialem & onem joris, ita, ut
“ini fuum favorem talesperfon=Chriftanaa Barbaris capt@
«a noftris plane pro fervispropriefic diQis non habeantur,
» <licer dlias.in dura &omnmo fervili cenditione vivere co,-
“gantur. Hodie Chriftiani adinvicem fervitatis jus duriffi-
“nn‘abrdgarunt, utnec intér ipfos quoad caprivos fii-
‘one juris poftl:minii‘'opus videatur, Egim vero in Geg-
“mania, imo Orbe fere Chriftiano , fenfim ohfsleviffe (er-
fvityrem tbrinalem,‘tralatitigx)n eft; Chriftiasiis indignim
R vide-
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videbatur, - religionis confortem pro mancipio habere.

Atque ideo Ponrifex Pius ¥.conftirutione fua (qua extat a-
pudPetrrumMathzum iz [fummaconflitutionumP.P.)orones
‘captivos fufceproficro baprifmare liberos effecit. vidBo-

ckelm. in Comm. ad ff. de flatu Hominum ».18.licet multi

‘adhuc hodie dubitent, an Turcz, contra quos jure Tali-

onis fervicus in ufu, recipientes Chriftianam Religionem

& baptizari liberentur a dominica poteftare; quod neque

ego crediderim, imprimis ;- fi nimio fumtu £ib: quis rales
Recadentis perfonas comparaffer. © Jus Recatentiz porro.Jlocum ha-
ob Ingrati- her in fervorum manumifforum ingrasorum revocatione

 tudinem. S o
AR oid. omnino 4 z.3. 4. C.de libers.§.1, 7. de capic. dems. & qui-

dem ob caufasin legibus expreflss, vel iis pares,aurgra- ‘
viores, quales funtin / alimenta fF. d. agn.lsh.).2.C.eod. De b
hine, fi in fraudem Patroni a libertis alienatio bonorum
‘fa@a, merito jus Recadentiz, per Revocationem a Pitro-
o faciendam, locum habet. vid.2ir C.Szin fraudem Patrons,
Hzcjuraquoad Turcas & Barbaros hactenus captoscpri-
me adhuc applicari, poterunt. ST
Recadquo-  §. 3 Jus Recadentiz confpicitur quoque ex moribus
ad homines Germaniz quoad bomines proprios, bey Denens Seibeigenent
PrOPIOk  Qortten, tam guoad fuas perfonas, qua, fiautugerint inali-
‘ena ter itoria, jufte viadicari & afleri in priorem condi=
rionem poiluat, vid. Gail. de Arreft.cap, 8. num. 14 & fef ‘
Mevius 44_7141 Lub lib. 1. tif.j.drtt't,'.'j. quam qud;_ba;zl,l)g'
,minis enim jus RETRACTVS five jus protimifeos competif,
quoties coloni pradia,qua abiplisrecognofcunt, vendunt
aut alienant; quo etiam referas jus MORTVARIVM five Ca-
-DVGYM; quod Domini poft: moriem proprii hominis.
¢jusdem habent bonis, De quibuslatius Hufan- de ferv [ew
_bominib. propr. cap. 7. num. 53, de hoe etiam teftarur Leh-
D, Charaico [pir.tib, 4.5ap. 22, pag. 353965+ D bis V,e,;bi._s,i
g ST s SR em?
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pemnady fein Qeibeigener fein Haabund Nahrung feinen G-
Ben binterlaffen, oder durd) Teftament ober arderer UBeif
perfchaffen Edunen , fondevrt folches alles dem Erbhervn mit ges
foiffer Dtaof verfangen gereft, bat der RKdyfermit juthun der
Siirften des Reich 'ledie, foinder Stadt Speyer ihrehaups
Tiche Wohnung angkiiellc, und su Omohnern anfgeitommen
toorden; devgeftalt befrenet, vafs fie DRacht und Jug haben, mit
ihrer $Haab uid Nahrung thres Gsefaliens yu fchalten und su

© yoalten, davtit u teftives und perfchaffen, wie rechtund billich

ift. Conditiotamen hujusmodihorminum propriorum pro
diverfitare locorum Gerurania admodum variat; hinc o
ptimum, Cosifvetudines cujusque ioci precife arrendere.

© Adde Sij-won von Sewent Cenfur. Theor. for.lib, 1.¢. 2.5 4. D.

Stru. fynt jur.Fed.cap:2.apb 0.5, 7. Licet vero quadam
ferviruns vefligia in‘ejusmodi hominibus propriis depre-
benf‘lfl;ﬂ‘fm‘, iitamen revera (unt Liberi, & capates omnium
goraim,a quibus per fpecialia fRatura & confvetudines non
excluduntdr. Lawuterb.inCoutrov jur. pof. vil 4. 1b.1. Joh.
Herm. Sramm. de fervit perfon. lib_3. C.17. n.1. Add. Majer.
35 landars Comm.ad Infl. de jur. perfon.§. 4.6 5. p.123. Quoad
Hermaphroditos five Andregynos (herum flatus una
clth notide Rennemanno iz arispr. memb.a. difp.1.th
1 fhfpe&us, imo platie fabulofis videtur) quzr enlat'r;
poreft; i nenrer in iis pravaleat fexus, ( pravalent: enim AnRecad
‘tunc annumerantur. Carpz lib. 2.def.Confift.16. num 10.Bal quoadHer-
dus 44’1:'115:ﬁ".£:ﬂ41u‘60min. Sanchez. de matrimonio lib. 7,D. goaphundis
106, 71m. 2, &, fi virilis fexusineo pravalear, in feudo qno-ms y
;‘;ug'ma(hulino"qnod aotatu dignum, fuccedit. Qand NRecht
1ib.1, art.4 Cypr de [ponfal.cap 9. 43 Cafpz. Confiff lbasts
ndef.16. num. 0. S. harder de feudss par. 5,65 .18, Sonisbee. ' 5
P 9.1. 74. Schineidewrin. p.6.de fucce [ defe wum. 39.Schnobel.
de feud. diff:6.§. 26.)& utroq!g porentes fut fibique elege-

¥ 2 rint
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rint alterutrum , vel mafculinum vel feemininum, (quod:.
iis hoccalu in contrahendis matrimoniis licitum.Sanchez
de matrim. dict. loco n. 6. Cavanza.tr.de part.cap.i7. 2. 65.)
fidenno fexum ele@um, & euife applicaverunt, mutare
velint, anjuri Recadentiz ibi locus? quod videtur negan=
dum; quem enim femel elegerunt ac optarunt, eum pers
petuo fervaretenentur, Sanchez. dic? /oco Guiterez. de ma
trim, cap.uy. Zach. 3. guefp. med. leg tit.t.q. lt. num. 1. 2,
DeRecad.  §.4. Dejure dibinagis, in Gallia potiffimum. ufurpari,
quoad Al- vicujus bonaeorum, qui noncives, fed peregrini& alibi
bunegl 9% ari (indeenim putat Albinagium ditum) adequein . pe-
regrinitate moreui funt, ficodomini territorialis ,ubi ha-
&enus commorati,applicantur, non immerito quarirur ;
an juftum illud fit2 vel, an porius, vijurisRecadentie, de-
mortui extranei bona ad familiam, unde quis oriundus,
reverti ex 2quitate debeant? Ab omni zquitate alienum
hoc jus quibusdam videtur, de quo, fi quis plura fcire de-
fideraverit, videri potelt Bodin.de Republ.1h.1.c. 6.5.62 €5
f2q9. Choppin.de Domanio Francie lib. t.c.u, Papon. drrefl,
Uib.s ¢é¢ 2.dudroitd dubeine.Springsfeld. de dpannagiocap,

P L 68.[249. : ocalbon HsaiirE
Retein §5.Elegans porroexemplnm Recadentia:nobis iftitur,
fraud. in lib. tit. 6. Infl. qui €5 quibus ex caufis manumsetere n

Cred.alics 59752 ibi,enim §. 3. fervimanumiffi in fraudem crg,difa,‘-
s rum;fi fc.dolus & effe@us conjun@im adfier, mediante a@i-
one Revacatoria,aCreditoribusinRituta,in priftinam fervic

lem conditionem, utiis indefatisfiar,revocantur quzadio
Recadentios admodum affinisPaulian, de qua fupracap, 2. §. g.actum,
aois. - -§-6.Recadentiavalde confpicua in materia dotis; finito
enim matrimonio maritus dominium dotis, ha&enusci-
vile five utile, amittir, idque, {i abuxore conftituta dos;
fit, confolidatur uxoris adhuc v;vencis (aliasdosreguia-
: : ri-




riter redirgﬂd Parentes, aquibus. forte profe@a, velhere«
des uxgris defun@z Lun, C.de R.U, 4.4.6.fF. de jur. dot.) hae
@enus,flante marrimonio,rantum naturali, five, ut Carp-
20v. Ve/ Difp. H.P. F.de Jur. fem. fing. dec.5. pof. 3. num. 23,
18,65 29.adde P.2.C.37.d. 2.num.5. p.2.C. 2. D.19. .20, dicitury
dire@o dominio (quibusdam etiam diciturdominium in/pe,
in quigre vid,Dn, a Rhetz. meditat. adInfi.lib 2.diff. 0. pofits,
23.pag. 15.4. & Malcomefius i not1s adWefenb. tit . d.jur.dot.)
Diftingvitur tamen inter res dotales mobiles -& immo-
biles, . Mobiles a mariro potuere alienari /. z1. ff. de manu-,
21 4. 3.C.de 7, dot.4.1.C.de ferv. pign.dat. fufficitergoearom
=ftimationem reftitui, Quoad JusSaxonicumnotandum,
Otem, in pecunia numerata, vel rebus mobilibus confi

ftentem cedere marito fuperviventi, ut haredi Mobiliari,

Beque eatenus Recadentiam locum habere. Carpz.2 5. C.

d.irm, 13, decif: 16, . 5.6.65 lib. 4. t4.3. Refp. 22.18.15. le-.
g\glt’{)a falttl,m liberis relidta. . 16, Immohilesnon item ali-
&navont OONOXiz 41.C.defunds doralijta,uf comnejus in
lll'lspﬁmffmnsfel‘l’l hfin.Cidereb, alien. uon alienanse. g.0p-;
DIgnOrAri 4 uns.§.15.C.de R, 11, 4. g fervitutes @riGe ita
diffe( Temporarenm tame jus dom it e 8
fru&us, a mariro alteri con’ﬂit‘hrdg{}m‘fdg tu,er:l;%lu: Ui
1 quib, modoufusfr. amitt g, Set. g ufuf 7. quemad. caz, : i{e"
foluto vero jure canflicuentis, {olvitur hujusmod; quo e
ufusfeu@us. 231 . de pign.c.un,§. rei ant fib. 2, Fmd..ti?. 8
Sic etiam pater velextraneus, imo ipfa uXor marito fuum.
feundumin dotem conferre potet, non vero diutius tal; /
confiituta dos durat, quam conftituentium jura feud, vid

Fachin.controver/'cap.78.65C.1.2.F 77, it.¢.1. 2 F. 1. non 06:
fante c.1.§.donare 2. g, ) remittivel 'mpeni, nec fervirutes
fuado doraliquelite praferiprione amitri 4.5, g7 de fund,

dotal,(quiauxor conﬂam;e) marimonio non potef agere,

3




tio ad ukorem?

® (30) &
& pra(criptionem interrampére; Eiauterhquisgerene”
quit;non currit prafiriptio.Capol.de 5. L.Pr.r.14.5.10. Padil-
lainlés inprovincialin.18.C. de fervis. CampersJe dotep. 2.
g4 75. Sed [imitario, hujas leg's habecar in 216 ff. de F.s0r.
Brunem. a4 d.1.s ff.de fund. dotal: Confer eriam Honorat:
D. Parant, Coifl. decifiv. 41, ) nili immobilia 2fimaro, ven?
ditionis, non taxa'ionis gearia ( {i taxationisgratia, itd,
ur marirasaur rem 2Rimaram; ane @timarionem (olyat;
nifi alind fic exprefle 3%um, ele@io et mariti £ 10.§. 6. ff.
de jure dor.) in mariram rranslare ; nam tum vers fic ven-
ditio, ac pre-inm‘partis, quam ipfares indorerndira effe
viderurs. (5.0, Cde juré dorcf wnt a5, C'dé R 4. Carpz,
2.3.C. 23.4.26. Hiuc etiam ¢it, quod atimaro, véndmonis
graria rerum trarislarartm periculum marirus ferarCar pz.
1ib. 1.4if. 10, Refp. 108, i, 7. Contraritim ‘in al''s doralibus
etiatmobilibas ebtider, in qlibus pericuiuin & deminu-

%&at ‘Carpz'p.2.C.24.4 2. €5 b 655t 6
Reéfp, 50. e 30 Nifi culpa méria levi, vel, (i inf'is i
ligentiffinas; Yeviffima (in omnibus enim contia@ biis,
quod probe notindum, fi guis in‘fuis rebus azc! ratior,
etiam muajor legé alias‘dererminata diligertia, ex yatiore
1.32.D. depofiei prafianda ‘Conf omnino D _Srruv. Sf*i_t‘fﬁfj
Civ. Ex\10.25. 35 VerD. verum licet. Franck commodariffi ns 4,

Brunném. 44/, &7. ff- de jure dot.) dawnum datum 4 L1z

Rerum veropecunia dorah emearum dominium perprtuo
penes maririim ¢jasve heredes maner, adeoquo qusntita§
Pecuniz finiro marrimonio tantom folvenda arg. Z.10. 12,
C.de Fure dor. fli%tus quoque, ante & poft matrimonium
e dote percepri refticution: ac Recadenriz obnoxii 47+ d¢
Jur. dot. L38.Go1z fF. deufur. [.7.1.00.0 3.8, fin. . [oln? MAFT.

“quémedidos petar Linsc.§.7.C. d R .U 4. Viimianoifru-
~ &us pendenies prorara tantum refticuuntur 4 5.6°7 61
p & E 1; i i

[olne,
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Jolnt, matrim, quemad, dos pes. ibidemque Brunnem. qui
probe notandus,quoad computationem anni faciendam,
‘Porro Thefaurus infurdo dotali inventusdotem quidem
-auggr, conftante matrimonio, reftituendus tamen cum
-ipfa dote £7.§. 12 foluz. maser. Quid vero juris quoad im-
peafasin res dotales a marito faftas ?de eo vid. iz, 1.4, 25,
& ad enm Lauterbachium, qui more folito, accurate
& furcin&e hanc rem ibidem expedit: ubi noranter in
4, 56.ff. de jure dot. difponitur; quod, fi in fundum per par-
.tes tantum fit impenfum, quanti fundusipfe e, eo cafu
_fundus dotalis effe refinat ; adeoque Recadentiz via pra-
Acindacur, nifi mulier {ponre marito intra annum offerdt
EXpenfas. Remedis vergobtinandi & manutenendi K E-
CADENTIAM dotis funt velpetitoria vel poffe(foria,
Peticorsa fune a&io ex Stipulatu, cujus caufal us. C.de R.
M- a-Praicripiis verbis £ 15.§.65 §.13.C.d. R, U, 4.4, 6. C. de
f¥r.dor, Rei i_ndicatid 430.C. dejure dot, Carpz; Pt d:_c_'i[;}.
a;‘;dg; ks gfu o nes.conflante matrimonioregulariter non
0. C e e dog g oz itUS s inopiam fit redadius £ 2.
& vid. Perez ad rir. ¢ ;d:li? Souh e dotemn exipar

_contra maritum actio Pa uha}ﬁ‘ﬂﬁ?ﬁ—?ﬁé‘ﬁ?&ed‘i?‘e“
_in fraudem creditorum dederic,mode maritns it in Bo'ng
" ﬁdc {fim. 18 fin. guein frand.cred neque ob inéraﬁtudinetn
_dosrevocari poreft,cun fit donatioob caufam, rion habens
fimpl citer qualitatem donationis. Gamma, decy/; 163, Gg-
sierrez de Furam. Confirm p.1.c.10.p, 4. Molina Tr. 2. b 2D
241 num. 13. Ex poffé(fione dotis, quzjure retentionis mer;fi;
ba&engs apuid viduam fuic, Carpzov, 4. 4. tir, . Refp. 1o,
‘;_ 5. 6;{7" g ﬁ nzd(e:zr d. ‘;’.n 3 ejz@a, fanquam fpoliara, ﬁe’r
+ dinps unde vi, vel can, xedintepr. £ 2. . snce omni
refticus debet. "‘_ e gr. ARG

i d
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Recadentia  §.7-Quidvero foluto matrimonio gnoad Recadentiam

bonorum * fr paraphernalibus, quz fant bona a’ mulieribus praerer

parsphera-rigfifia fllaca, arque viris conicefls adminiftrandey/. fn.ver/C

i, diten: C.de. patlis convent 17,83 ff. de fundo docsli juris
eft #Paraphernalia guantum refert bena. inilo Dd, con-
cordant, hortm dominium non travfire ad mar'tum, nec

“huic iffiisquicquan) 1cere,praier cufiodiar & adminiftra-

Hoherm, aur gUatenus uxor aliquid parmific 4 £ C.ae Pait.

“Convenr. Thoming, dec:f. 30 wum. fin: adeoque nullum du-
bium , (luro matrimonio bac rec dere. Sia marito inde

‘per;epri frudus,jure civili turior diftinctio, quam Menoch.
b3 deprefwnpt.cap. g per tor. exaggerar, cujus hzc eft

“fumma; Aut fruftus & redirus nondum funt confumpr,
fed adhuic Bxeanr, & vorur uxorjure 4 folum.§.meaff. 4 R.
"Pind. aut veroa marito corfumpti fuat; Er quidem, {i
“Voluntaté uxoris, nili repetitioni eft locus, per 4./ /i,
“C.depact. Convent. I.:fr’uﬁu‘rﬁ”, denfur./.de bisC. de dorist ¥,

‘vir, 5 uxar. . Siatiret He volunitate vel confenfi rovlier’s
non conftet, ad réftirurionem in dubio terieri marirutn
Juri Civili magis congruumeft. Moribus & fatutis,qucd
-& zquius judicat Mevius ad Fus Lubec Lib. 1. it 5, nu 9. 9.
‘hinc multis'in locis receflom , veluri Jure Saxonico cad-
‘turn, ut maritus non modd vivehte' uxore bonorim pa-

Fapherndliost clamfru@ m habedr, fed & uxore defn-

“&a omnia mobilialucrer. r vid. Carz.p. 4. C.2i. d. 1. nam.

7.8 Fandém coniverudmeni i Region Lubecenfi .bi-
“que finiritisio iscffe teffaiir Laydarus Mevins 4./.¢5 P47
“2.2it.2, ark iz wum 1540, m 420 putatque, merito J sCivile
‘Poléponis i ob mulra incorhtnoda, fi poft mulrum tem-
Pus ratio & marith exigeret ;i rum. quod inter COnjuBES
‘non tam exale zgendatm, dtinrer extraneos, Add.Mad,

P_x% voi1.conf.l, num.3.  Recepuitia bona, 'qﬁéi‘ﬁm"'fc‘?zid-
2N mi=
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miniffrationgm uxor marito non conceffit, fed Gibi refer=
vavit , Spahr: Gely; Spiel - Geld quibsdam diQa, ob-
je@um Recadentiz: confituinequeunt. - De his bonis vid.
Meviam 4.4 Lib v vir. 5. wums. 3. Merxlin, del Pign. 6.3, 4. 5.
num5. Quemadmodum vero dos, foluto matrimonio,
reverticup ad uxorem ;uti didum, ita & donatio propter
nuptias;, in manibus forte nxoris exiftens, diffoluto ma-
trimonio, admaritumovel ejus heredesredit.c. donazio 8.
§- fane foluto matrividuioy ext.de donatiintivir € uxor. Gons
fer eriam 9aghs P. O vap.38. §. 4:verba; daaber das Ges
gens Wermdchniif durd) Derr odesfall; in Mangel dev Kine

Devivinet fiel a0,

= §.8 In legitimatione tattt per fubfequens ‘matrimoni-Re adentia
quoad Le-
gitimatos.

‘:iftn quam per Refcriptum Principis non immerito qua-,
eh‘;’ }nﬁ: :;‘::;d?mf?{i“ patriam poteftatemiquead eoslo-
NBgABab e Peviliequens st monipm; -
effe@uniurino o s cenféntur legitins,ad cun
e muibusilegitime natis aquiparentur,ita, -
ut fecundum communem fententiary. o in al
. 1. . : >

lodialibus; fed & feudalibus, que, ut lopitiiat oa (oot
fionem.admittantur. vid: D. Sreny, s, 7 ;%:ZF," % ucid-
niec obeft Recadentiz, primum; anfecung l].m‘fel:l:l:i:pn;aﬁ
erimonium No. 1. ¢4p, 4.6 N.89.cap.82arg. /. 8. fF-de Publiin
#em:actionesadeoque non nocet; matrimonium cum alia -
fnerim conrractumi vid. Lauterbach.' Difp.de legisim. per
Jisbfeq.mutrimonigmebad Diffentit aliquatenusDn.aRhetz.
i Inflis. fuis Guris Publ.qui hibit. 2it 50§, 9.ita differit: Verum
praxis ballenus meque Pﬂ'ﬁMﬁquem matrimoninm tegirimas
wor ad fucceffionens Regionum Germanie admifit; €5 inpleris-
iyue territoriis Brincipyms €5 Staruumlmperis legimiti.etiam
-& feudis arcepturnonregalibuseluti expreffe cantum effin
Receffu Provinciali Branfwicenfi ju @aub&rﬁbeitﬂ; verd,
. e E

woller




soollen i Feined weged die legitimirte oder Pantels Kinder:
lehrbafftig feyn laffen, & in Ordinat : PolitMagdeb.cap. 40. §
und ob it wollidem probibetur: Legitimati vero per Re<
feriptum Principis non reciduntin patriam poteftaten
nifi in tempore, &, ante legitime natos ‘eX matrimonio
liberosad fucceffionem legitimatifint;jus enim quafitum
jam natis anferre nequeunt, 4 2.§. .- ne guid in via publ:
Poflunt quidem poft legitime natos legitimati , quoad fa-:
mam, non vero ad obtinendum per Recadentiamjus fui=:
tatis , indeque dependenia jura vid. Carpzov. pars. 2, €. 6,
d.27. Richter defucce[: abinteft. fec.t. memb.2.num, 6.in feus
dis hos legitimatos communiter Feudiftz fuccedere ne-
gant, Vi{. narurales 2. Feud, 26.vide tameniterum D, aRhetz.

: sit, /i §. 8. Addehic D. Struv.Synt jur. fende.9. aph.3. 1.8,
An Nepos
velegitima- . 5 3 SRR -
tonis per fuOpatre; per fubfequens matrimonium avi,an legitimaris
Rebad il adeoque. recidere indi@i avi pote@tatem , interalidadeum
TP ot effeGum-poffit, ue hic cenfeatur legitimatus , & jure Re-
prafentationis cum defund@i patris fracribus fuccedat? A=
eris hic inrer-Dd. conrentio,; & partim abeft, quin-.curnmu:
niter {ir perfvafum , nepotem non efle legitimum, neque
fuccedere avo. Gail.2.offérw.141.8.9.itadiftingvit : quod le<
gitimerur nepos per.fubfequens matrimonium & tranfeat
in poreftatem patriam; Siavus vivo filiocum matre antea
fluprata contraxerit tatrimonium, fecus filio intermedio
moritio; & quidem hanc ob caufam;quialegitimationis
principium debeat fieri in filio,quofublato, non poffit in
cipereanepote Add. Gabriel 46.4. £i¢.de legitim. conc/ L. 557,
Porro Lanterbach, i» Goncl. Forenf. Ex.tb. 9. ulterius:pro®
«cedit, &non dubitaraflerere ; Nepotes ex filio naturali
procreatos; peravi matrimonium non redds legitimos, et~
iamfi filius adhuc ficin vivis. His mafcule fe oppofuith l{
; Schil -

§ 9: Solennis & elegansquzftio eft de Nepotedefun&o: -
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Schilter. in Exercit. adff. 2. 26.13.€5 feqq. & ex Jure Civ.pluri-

bus fuftiner ; Hos nepotes, mortio etiar patte intermedio,

per Avimatrimonium), inter alia etiam ad effeGum fuc-

ceffionis, jure reprzfentarionis legitinmari, quem vid. o-

mnino de hacmateria Add. etiam circa hanc materiam,

communem quidem fententiam Guilii fuftnentem  Bo-

ckelm. adff ti, de bis qui funt [ivel alien. jur numio p.m.

49.& D. Majer ad Infs. p. 215. Gt
§. 10. Notabilis cafus in Jure Can. & Civ. denepat Re-z:g’i;&-d

cadenti®; iis enim conftirucum eft, quod, fi Patervel D2 fiiom val

‘minus filium vel fervumexpofuit, vel ipfialimentadenef e

Bavit, hoc ipfofilius vel {ervus liberetura patria veldomi- P

Rica poteftate, nec Patri vel Domino debincper Recaden-

tiam Rrifinumijusacquivatur. Vid. . us X. de Infan. & fan-

8¥i, expofitis. €5 1. 2°C. eod, 2555800 )

. § I.Ingraritudo,qua potifimum in duobus ( 1) in acer- Liberi in-
‘bioriconvitio.(2)injuria reali,five manusviolentzillatione &t eman-
confiltit, liberorumemancipatorumerga parenceseman- S inos-
cipaates Recadentia & revocationiin parriam poteftatem triam pote-
viam quoque fernits idque tefatur / un. C.de ingrat fib& <™
Brunnem,ad hil: «Hine aliqui praerer naptias, legitimati-

onem & adoptionem, sngratitudinem quartum modum ac-
«quirendi Patriam poteftatem con®iruere: Verumhazcre-
‘vocatio ob ingratitudinem non tam conflitutio quamre-

Aliturio ejusdem poteftatis eft, quz anteaex nuptiis com-

petiit. Ob deli@um quoque concuffionis dominus,afervo Servus quo-
Vi metuque ad manumitend:im compulfus, manumiffi gv: vi &
-onem illam tanquam nullam revocare licite poteRt. /g, pr. "0 7
I qui €& aquibus manum. Y it
= § r2:Jure Civili nepotesex filio, mortuoavo, folent in Quendo
potcltatem patris fuirecidere ejusve fui heredes fieripr. 7 R
"quib. mod, jus. patr. Poreft. folviz, | 5. I de bis, quifiivel alicy. o
L Ea ; 4o

Jar B poeily




“ fuo amancipatus 4 41 ff. de adopt. quod hodie vix obrinet;”
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jur. ( ideoque ob futaram Recadentizm nec iis tutorab
avo poteft dari § 3+ 7. dezar. inde etiameft, guod avus ex
certo filio, Titio puta,fineejus confenfu,nepotem; neptem
& deinceps non pofficaflumere §:s5. 7. #= ddope. Sivero avus
indiftin@e & tanquam ex incerto filio neporem adoprare
velit, filii intermedii confenfus, quia hic nulla fpes Reca-
dentiz, non defideratur. / 43.€5 f2q. [ de ddopt ) Sed hog
ita, nifiipfe pater aut mortuus fir, ant jam anteaa patre

* filins enim ducendo uxorem ,feque fimula menfz & con-

Readoptio
illicita.

victu Parentum feparando; & filia nubendo, licet zdibus
menfaque patris adhuc froatur anexu paternojuxtapra-
xin fere imperii liberantur. Carpz. L. jurispr.Confifl. D.107.
itemp, 2. C:20.D.2. 1. 9. Richter Decif. §um. 72.:8kiEel.77.D,
Struv. Ex,3.¢b.68., Separatio a familia.paterna & matri-
monium emancipationem Jure Civ. quondam non ope-
rabantur / 20, ff ad:L. Jul, de Aduls.[1§. C.de Nupt. Marri-
monioper mortemalterutriusconjugisdifloluro necfilius

‘" necfiliaa patria poteftate femetliberati in eam recidunt,fed

fui juris remanent, quia jus Patriz- potéftatis femel ex-
tin&um revivifcere non potelt argum. /.66, §. 1. [f. de leg.2,
Carpzip. 2. C.10.def. 2. num. 6. € 7. Nepotis innuptias non
tantumavus fed & pater confentire debet, fecus in nepre,
ubi avivoluntas{ufficir, qvia illo-cafuinvito patri vi Re-
cadentiz fuus hzres agnafceretur, non hoc cafu; fiqvi-
dem nubensneptis avo defun@o, non prout nepos inpa-
tris recidit poteftatem, fed inmariti poteftare manet. / .
§-1.D.de R.N.Bronneny. ad 4. /. cum legit. de:flat. bowts 4190,
§.r.de v, e adaive, gy
§. 13. Eam;qvem quisadoptavit; dehinc emancipa~
tum, velinadoptionem datum irerum 'non poteft adopta-
re /.37.ff de adops. fignpe enim leyitatis hujusmodlz_rrla?-
s H ipatio

F 4
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cipatiorcenfetur; ideoque Juri Civili difplicuit nimia ia.
conftantia & variatio adoprantis; indeque interdiQta reas
doprio ac: Recadentia in priftinam adoptativam cotdirio!
nem.vide Brumnem: 244, £ Ex eoden principioflnit, quod,
fiquis-arrogaror fillum impubérem arrogatum 3!’5‘}9518-
gitima cdufa emancipavetit, vel ex:heredavs.-nt, in'ipfam
perRecadentiam revertantur omnia fuabona & dehmc/‘\r-_
rogatorisbonorummiquarta, Divi Pii di@a(. 3.7, de adoprion;

"o g 1yl Profiripti banno Imperii majori, dutd) DieProferipy

D{»w%{cbt (nuda relegatio ‘provincialiS‘J. Die Saubég%exjsi;
toeifiing, ‘patriam poreftatem & ejusmodi jura non tollie p

S-2. 7.quibus mod. jug putr. por. fit, ) vefticuti, reflicutione ju- cuperans.

ftitiz & generalicer Parentesjus patriz poteftatis quoqueé
per modum Recadentie recupererit £uls. §. 4., de [entent.
P4/ & reflitur. Dum enim probant; fe inique acinnocen-
teselle profcriptos, contemtiatio retro nulla exticit, . Fx
mera autem Bratia refticuti, nifiin fpecie ad: parriam po!
teftatem reftituaneyr,, licet 'ad patriam “rédeant, illani
haud recipitnty fed: oporter, ut DOminatine gtioad ipfar
fint reftituti/ 6. &5 9. diti> Hiric Serenif, Ele& Saxon. Div.
Jobannes Fridericis peculialiter quoad Parrip potefiatié
in liberoseffeGumreticutis legitur, de qug vid:Hordléede-
Fus im Yuforig und Fortgang des Teutfdyens Kuiegests Do, 4
Rhberzi i Medit at, academ s ad lnf, Jur: Cov. Fifkin, differks
6.th. 14:p. ,),9, ) i 1 9 gieeen el
§ 15. Valde celebres Recadentiz i £
Nupe.in odium fecondarum nuptiarum
rem liberorum anterioris matrimoniiJureC v
Di@a enmi g 1. conflicatum;: quiod Paren
prioti ‘conjugrquocunque ficulo fib donar
‘non alienare aut transferre in ex¢
fit, fed quod tantum rem;zeat €o

a, aut rel'@a,
raneam perfonam pos-
rum ufomfru@am, re-

& fervaca

sty
SN

3. Efﬁ.‘C;de ({tﬂﬂd. Recadentie
y & Contra ifi fave: e Oéi,io, fe.!
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{ponfalitia.

fervata prioris matrimonii liberis proprietate , morte pa-
rentisad eos recidente:qua /x communiteretiamin praxi
utilier ad Patrem , ‘ex identitate -rationis refercur Boér.
decif.187.Gornetz, ad L. Tanri 14. 5. 4. Gail. /, 2.06/. 98 5.2, &
plures, quos citat Sande 46, 2. rir, 3, def. 2. Nec ineleganter
ind. /.6, Edictali difpofitum; quod viduus aue vidua, exi=
ftentibus ex anteriori matrimonio hiberis, fecundo con-
jugi non plus per ultimam voluntatem; dotis, aut donas
tionis proprer nuprias ratione,aut perullamaliam guams
libet difpofirionem dare aut relinquere poffit, quam uni
liberorum ex anteriori matrimonio nato, qui minimam
ejus hereditatis partem accepit; & {i quid extraid datum,
aut conftitutum, liberis ex anteriori matrimonio natisin
totum cedere id debear; nec in fraudem brjus legispa@a
dotalia contrarium difponere atque nxori ejusve confans
guineis plus conferre poffunt. Confer Simon von Seeiven,
Cenf. For.6ib.1. c.12. num.14, €5 cap. 13, num. 29. Hecque portio
fuperflua per Recadentiamdeyolvitur ad liberos:primima-
trimonii, interquos, exchifis fecundi matrimonii liberis,
eorumques matre, 2qualirer et dividenda, licet pacer be-
peficiumd. fegis exprefle & infpecie prohibuerir. Vide Lau-
terb. in Conct. for, difp. 20 ¢b. 4. Neque bec lex de Jure Canos
nico, neque univerfal Germaniz copfvetudine abrogara,
ut mulci apinantur ;- Abrogationem.igitur illius aficrens,
illam merito probare tenetar. Idem cit. heb. 6, « . 1 5
. §.16.De Arrhis fposfalitiis jurunda quaftio eft ; guando
addantem recidans, quando non? Vel dawz funrin fignum
contrahendorum{ponfaliorum,de futaro feilicer; (fin, fine
. mentione fponfaliorum;, implicirer; virgini annulus 5 car
tena, velalind quid: oblatum - donandi ;non vero fubar-
rhandi nomine darum cenfetur; adeoque, non fecutis
fpogfallb,llsﬂ_‘gc? Recadentiz id obnoxium B- Lauterb.difp.

de
&iBy 291 [ g
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de drrba b 95y & tudc, fi'fine*caufa fatis pragnanti di-
feedatar, fubamiffione artharur fimplicinm a dante, fub
reticutione duplicararum ab accipiente, omninorecedi pot-
elftarg.L5.80t. C.de fPonfal £16.C. de Epife. andient. adde é.uulli
X,de accufar.l g ff.de N, G, Latiterb. ‘de arrba tb. 155. Si data
fintin fignum fponfaliorim de prafenti contralorum, ut
+a talibus fporifalibus nec finie arrhis daris, Carpzovidib.z,
#ef.confiff. 73.ita €0 magis nec iis datis, fub amiffione
vel fimpliciumy vél: reflitutione« & ~Recatentia  dupli-
ararum vefiliti poteR:"Mag P O.cap. 37, §.°45. veut
€tiam fub datione archarum ‘conditionate {ponfalia con-
tra&afine; condirio enim expeQanda.Carpz. /b, 2. def.Cone
A2 03, P. 9., cap.37.§. 2. nec interim fub amiffione
g::f;um velreftitutione & Recadentia acceptarum recé-
Vers :’;’e &F-l;re[x:bach Dilp. de drrba ¢h. ng. 120. Matrimonio
“terinm non ‘gc(:f;ofo?te obcrimen alterutrius, .. adl-
-dante amittitur, daplam by 1 2The nomine cblatar a
: > Cuptum ab accipiente reflituiturss. C.de
fpon/at. Quod fiin fponfalibus clandeinis, v. g, ubi paren-
“tum confenfus deficie, arrha datz | hig deél'a.ig.ﬁs‘h%d i
florio nullis, arrha fimpliciter 4d dantem recidunt 2 :t:- ;
“de fponfal, Lauterb. de arrba e gy Quamvis, noftris mé-
ribus, quibusdam in locis arrhataliin cafia non partibus,

fediinpenam fifto vindicenrnr : unde  tefte Carp2, £, 23w
~A.51.4% fine, itaprovifinciarut s PP, %aﬁﬁe'ﬁélybgt{ﬁ{‘s’ﬁie b

- einander’ gegebene Mabl Sthisne wicder AUB ANt o
“und tnbers in bas Obet - Co;%f?qrium' eingufggetyggf
terb. de Arrbatbiasy.addeMag. Y. O, 4 ¢ 4p.37.5.46. Quod
Hfineutrius colpa nuptiz non fint fecurz, ue, fifponfusvel
“fponifa pramoriatur, atque fic unius mofte matrithomitm

. ~impediatur, arrha-ﬁmpliei‘tﬂ'*rep'wifur' £3.Ci dé Ponf~ e >

<iamfj ofcutum 'intervenerit; quod quidem interd v ith-
B pe-

29




_pedit.totalem {ponfalitie largiratis, fed ron arrhz repe-
titionem 4 16.C. de don. props. nupe. vitl: Lautetb. de dopmats

. propter nupt.tb.1o. facilius enim retinecur fponfalitia lar-

Recadenti
- Uitelares,

.gitas , quippe qua adamorem & benevolentiam ‘concili-
andam donata eft, 4./ 16. quam-arrha, quz. alia-ex caufa
& probatiopisgratia tantum intercesfic, - Lauterb, /45,236,
G ugoAdde Majer. ad Inft. p. m.ags. Conclufo matrimonio,
Jjuxta pringipia Juris Givilis, arvha, utpote fecuto matsi-
‘monrio. & fine intento, non fecus, ac pignus foluzo de-
bito , recidit ad dantem. Lauterb. de arrbath;a72.vpeticur-
que cme&’iﬁja,ﬁt ne.caufa b1k 6uin fine [fode:-actoneremts,
Sep&ibus tamen. interim percepeisy fi-resfrucifera, “non
-reciaentiousifed remanentibus apud poflefloremhiz@enus,
_utpote dominum, licer temporareum arg. §.irem e 9. 3.
e ReDsb 2. 6. fF-de 4\ R\D. Lavtexb doarrba. 2biizs mioftris
_mogibng hic itidem; plerisqueiin locis non réciditarrhas;
ded actipiens:eam, retinet ,donandique anitno prafomitar
Sata Lauterh:d. /. thi14.fe9.&dilput.de donat: propter nupts.
i‘b- 45, Porre notandum,, ftatim . poft copulam’ facerdota-
lem alteputeo conjuge morruo, fupereftitem nec faruta-
¥iam, portionem,,- nec padtis dotalibus affignatalucrari,
-Nevunnea reeidere imfamiliam & haredes demortui cone
AugisKarpz.p 5 CageDge o L L L x
e S 17-1mtutelis quogue Racadentiafe:exerit. Mater,uf!
<Oty fecundlo mubens protinyis iberorum pripimatel-
mmani definit; survix; efleaN g4 c4p.2(dn fine: mortuo poftea

 -dBarito gam reallymprenequit ; fivelberos expofteriont

BB Imonio habuerit, five naws nequeerim: daturregrel-
I Fﬁaﬂhenmi,femg;,mg@ fuo repunciarunt. i 14.§: 9+ I 4
cAsdih @dsct. Boor degif; agdun, 4-Mynfing:Cene 5 04/ 85100

* . pedimentum enimjiaeele-pft falus ad fecnndacvota tran-

- Gicusd, Sho% Quod fiyerosutelmrenuncier squalinuiptins,

neg
1




nectamen nubat, forte ob peenitentiam, aquiorfententia,
eam recidere in matrem., quia nondum efficaciter eam
amifir, utpote cum contra&azdemum nuptiz eam ature-
la removeant, ast. facram.C. quando mubi. tutel. offic. d.
Nov. 94.cap. 2,Carpz. tr.de jur.fem.dec.2. pof t.n.42. Non-

- tandym ramen, quod, {i vitricus bonz fame fit, hodie fe-

cundum praxin, fecundis nuptiis contra&is, mater, quod
fecus fe habebat jure Civili, non raro ex decreto magi-
ftratus rerinear educationem.Carpz p. 2.C.11.4.42.65 43.con=
fentit, M. P.O. cap.43.§. 19, Res pupillornm immaobiles
& qua his zquiparancnr, ut funt pretiofe, / 22 C. de admi=:
#ifir. sucel, d¥ticiente jufla ac necefforia caufa , ac fine de-
Creta Magoftratus alienatz, reczdunt in pupillum, alienatio-
:‘e“lpfo_ )urre_ipulla dec.i;i;aat,a.j, 6. €512. C. de pradiis. & alie=
nat. min. {eilicet queoad damnu i1l ]
forre conerastus urifis,vid. Lauir‘ifggl;:rfg.liﬁrféielk
Tumy qui fub ticel 5c. pec ipfe tutor a pubillo quid eme-
re porelt. 4 7. S. /54 34. §. fin. [ de cont. emt. 4.5, §. 2. €5 3
ff" de au 1407, idque obfraudulentz adminiftrationis (u-
fpitionem;; nifi habear contutores, vel fi a.Creditore
aur Mag ftractin au&ione publica res pupilli diftrahan-
gur. 45§ & feq. 1, Soffode antorit. tutor. Carpz. p. 2. c.11.
4 3. Copgrarlum (i fa%um, bona Recadentieobnoxia Conf.
M P. O, d.cap, 43.§. 27.65 28 Pupillus fine rutorisauto-
ritate ;.*le_bi‘r;um folyens, nihil agit. Z 4. §. 2, . de aut.tutor,
,_.A 14,18 fin, [ de folus | §; fin. 7. quib. abien, Jicet,  Sed
ipfe, rei folure: dominug. manet, 4./ 4. §.2.d.414.§, ult
-adeoque ; recidiz, excansque repeti poteft. A fal'f;;;‘
.quoque tutore gega, mediante Recadenria ratrad
;aG.)n priorem flatum revocantur, se. 2is 7
ofalfo ¢utore., obligatur -tamen connf-’ahehs',' i ;ﬁpﬂ’{;‘;
oeem,confenia veri tytoris i% dein ratihabeat, 443.§. 20. 4.

4, B,

&antur,

e} %



ferarum.

Recadentia

“appenfa fint, utinterrofci posfir, “eujus fue ; i
“non retineri aboccupante, fed ex @quitate reddi priftirio

RN C4r ) SS%

A.E. V. drg.i.14: Code. procuryyide Hodorat.'D. Parentem
in Tr. de Ratifs c3. nums. 100, feq. - IniTurorem, Reipubl:
caufa abfentem, in cujus ' locum interea Curator {urro-
gattir, §. 5.4 4 Cur. tutelanante iter fufcepta, poft redis
tum Qatimrecidit. contra ad novas: tutelas poft reditum
vocatus, anni habet vocationem.: §i2. £ de Excufs Tut. .:
5 Capvy Afp st casamoton,

pe RECADENTIIS EX JVRE RERVM.
§. 1

% Feris beftiis occupatis confpicitur Recadentia in prifti-
“num ftatum &conditionem, /¢, ut loguitur Imperator
in §.12. 7. de rer.divif. tuamiterum evaferit cuftodinm &in
libertatem naturalem [¢fe receperss ; tunc enimoccupantis,
rurfus fieri poteft: Notanter vero adjicitur; quod tunc de-
‘mum natoralistibertas videatur recepta scum vel ocults
Tiios effugerit vek irn fit in confpectn tuo, ut difficilis [i¢ efus
per(ecurio; adeoque Recadentia in priftinum ftatum ‘mi*
nime contingit per ferz befiz fugam, verum, fi fimul
difficilis fpes perfequendi & recupetandi fit; antea ergo
non amittitur dominium. * Eleganrer quoqie id deci-
fumn in amisfione exarvinis apiim §. 12 4, 7. ita enim ha-
‘bent verba: exasses quogse , quod-éx atveo tuoevolaveris , €0
usque intellegitnr e/fe tuum donec inconf} peﬂu_ 20, #eC diff-
cilis ejus per[ecntio i’ hinc porro conficitur-, -quam-

-din dorninus ha&enus in perfecutione hujusferz; & ali-

qualis fpes recuperandiifir, quod nemo alius infercipere

hancce  feram posfit, com nondum plene recidife in
‘priftinam naruralem libertarem videatur. H. Grof. qui-

dem de 7. B.€5 P, /ib. 2.c.4.§.3. ulterins procedit , & putats
quod fi yeglopara; crepundia, 1. figna fer aufugient :
rit, eam jufte

&)

do-

A~
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__ dominoj adeoque Recadentitam hujus ferz: in priftinam
liberravem: eunc demum: videri factam s {i-prater(r)fa-
gam (2) difficilen perfecutionem &(3) derelingueidiani-
mus,zx nullaappenfione fignorum colligarorquod tamen
‘ vix in Praxiobfervabirur. Corifer. D. Frommann de amiffi-
} one rersifortnir, ¢eb.g. qui Impevaroris fententiam, guam
' & ipfecredoprobabiliorem contra diffentientes defendir.
§:-2. Parro jucundum eft ifiquirete; quibusin-catibus !
quoad thefiurum jus Recadentiz locum habéat; Erqui e dontie
dem, fipecunia, vel pretiofs,forte mobilia alicubiinvenis g,
antur, forte cum (chedula fignificanteaquo depofita,tunc
hon confiderantar ur thefauras:, uirpote cujus definitio
e, guod ejus mesorinnin exters adeoquerdeponencs he-
redibus ope Recadentiz’ obvéniunt: Quin'&; §j fine tali
fchedula pecunia, noviter & nonita pridem cnfa. in fundo
for(e.em_t_o Feperiatur, tunc ex prefimreione ax;endi:sere :
4 vel ejus antecefforibus fubi terra forte depofia cenferurs
imprimis;“fivendens velejus antetefloges dvites: fierine.
& nulla pecunsia poft morcem feperta. Carpzi par. 2. C 53
@.10.adeoque venditori, vel ejus haredibus Yeftirurio 'fa:‘
cieadar “Qaid-verojiris, fiv. g haresin fundo fisb con-
dirione lagatoy vel; firemeorin fandofub coridirion= re-
folutiva emto, vel accepro, aut recravendisioni 'obncixio
5, rem pretiofam; quaz longa vetuftate domintmamifie int-
[ 9 venerit: 8. Ipfis; tanquam verislicer temporareis locot:lvm
dominis tota invantaomninoirelinquenda:: Lagcerh. difp
de The[aurs; th 24, fingulare quidem in'marito qudaé t he:
fanrym inventum infundo dotalij confante i matrirro-
nio in'ipfo inventum {ibi quidem acquirit; veram 'foli;to
matrimonio cum ipfofundo dotali dimidiam ejus partem
! refticuere jubetur £ 70§ 12. folus . marr, Vavterb. ibidess Em.
phyteata & Vafallus, juxtaiT Carpzovium pers 2. Confl. 5.
: 2

Def.
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- Def, 6.n.7.infundo fuo inventurm thefaurum retinent.Con-
fer. etiam D.Struv./yn¢. jur. Fend, cap.12. apb. s, Siveroalius
in fundo quodam, emtov.g, habet jus ad rém, thefaurus
nihilominusinventus penes venditorem, adhuc dominum
manet 4rg. /3. pr.de 0. 4.1.20,C.de pact, §.3. 1. de-Emt. Vend;
Lauterb. addigeft:de 4, R. D. Thefaurus vero & fundofru«
&uario inventus inter eum & proprietarium- dividitur,
ideoque prodimidiaparte Recadentiz obnoxius., Siado-
mino dire®o, v.g; feudi, in fundo feudali thefaurusinve-
niatur, Strauchivs Différs. 6. adjus juft.¢b. 33-putat , illum
penes folum inventorem manere.

Quiddedi- €2 Quia Recadentia & Confolidatio potifimum fe ex~
yilionein- s . N Rasar 5 o

ter domini- €Fit il EMOrata materia.dominii directs & utilis, que eft

um dice  fubdivifio dominii minus pleni, vide Racheljurispr. 4.2

aun X< gipey §. 7.8 in Feads , Emphycenfi & Superficie potifimum
confpicitur, probe notandum, quod hzfpecies noh qui-
dem fundat fint in Jura Civili formalizer & totidem ver-
bigmaterialiter tamen:&reipfa D. Struv. fyut. jur. Feud.c.2.
4pb:3.n.4.Bachov.ad Teutl #o/ 1.Difp. 15, tha. Lit. G.C.Laus
terb. difp. de Confuf. tb.37. infuper LL, imperis exprelle ap=
probatz funt,  Infir, P. ar¢.10.§.12. 7. regia. Eam ex pro=
feflo contra impugnantes, inter quos etiam Ludwel, i
Exerc.ad 1.difp. 4.tb;5., defendit B. Franzck. de Landemiis.
cap. 14 7, 7./¢qq. proinde docendi caufa merito fervandz.
Add D.Mayer ad inftitutapag.m338. Veratamen & rigorofe
ficdi@a dominianonefle, putat B.Lauterb.de Tbefaur.¢5.19-

Reaadentia _ §.4. Si poft -aliquod tempusad priorem alveum dereli=

inderclito um reverfum fuerit flumen, rurfus uovusalvensex firi-

_ Qa juris ratione eorum el incipit, qui prope ripam €jus
pradia poflident,§. 2;. 7.de Rer. divif.2quitastamen fvader,
priori domino iftum agrum defitutnm ope Recade_ngm-.
refticui,idqued7. §. 5. iu fine [, de ucgusr.verusp dom. REVI Cini

cum .

Tl




cum alterius damno lucrum faciant, vide omnino D, &
Rhetz. Medic, ad inflitas.§.36.d.0, D.Struv. jupisps, min. /i’
- 2.4#.1:§:37. Franzek. 4d §.2;, 7. de R.D.imprimis,finondiu’ ,
illuc fluxerit arg.§.24. 7. deRer.'divifD. a Rhetz.d,/, S :" avulfis
vi fluminis quid de przdio alicujvs detraGum , & alterius ‘¥
adje@um; manet id prioris domini, nifi ante vindicatio-
nem fundo coalueri: & radices egerit; §.22, %ude R, Difie-
nim radices a&z, direca Reivindicatio & Recadentia dea_
negaturhg.§ 2 ff.de demnoinfeo. AQiotamen utilisad 2=
ftimationem competit, vi4 5. §.3 ff. deR. 7. 1nftD.8Rhetz.
d4.§.38, Bachov. difp, z0. th.s. lie. D, Sirauch. Ex-4, ¢b. 42.D.
Majer ad Inf. p.m. 3675 Caojac én notis ad§on. 9. deRiD-

» 8.5.Ina&ione quoque de tigno jun&o Recadentia nota- Recadentia

ilis;. enim vero fidominus, e cujus materia dificipm fignijunéi,
confiructum in. alieno folo fuit, duplum materiz, ( hodie!
in Plensqqe locis, nonattento duplo, fola verazftimatio:
peticur, V:_nnius 4d§.:20. 1 de R.D.) nondum fit confecus:
tps per a&ionem de tigno jun@o, & dehinc zdes fponte
ac fine deformitate afpe&us publici-iterum deftru@z fint,
poterit, mediante Recadentia, etiam poftafi ucapioniszem:;
pus 423, §.fm. [ de Uficap. materiam recuperaré & vindj«:
care §.30. 7.4. R.D./i2. C.de RV 23.6:fm. 651 5o. AR V)
I5.de ufufr. L it ff.de tigno junclo, - Vide. elegantem D’
Ziegleri Dilp. . de. Tigno juncto, Tignivero nomine o
mnis materia venit, cazmenta &c. € qua adificium ullo:
modo conftrutunmi, | e 3D b0

d§. 6.Bopa naufragorum ad litensexpulfy meriro ope Re~ Bons nau-
cadentiz priftinisdominis-reftituenda, & quilueri faciend; fr{)l_g(gum.
animo gacontre&at, farci _cni_men’inchrrir‘.é;pg.- Cilde ~N¢yfx?§e)ccnd.a
necFifcus irrationnsbilem;hanc copfvetndinemintrodu.:
cere valet, qua fibj ifta bonaincorporer. vide ommino Gail,
1.04erd, §1, .3, ubidicit ;éaﬁtrjéxymmdi confseridines;

3 i
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in Cameramandat s fine clanfuladecresaeffe. Adde Carali V, -
D . Oiars. 218 Stratch, dill de Imperio Maris thef. ults
Hic ergo non tam Racadeatia , quam Permanentia re--
ram o priffino dominios e X ot et osd
Recadentia - §.7.1n fpecificarione, fi nova (peciesad priftinam for-:
i fpecifice- mam reduvi-poteft, dominus marerie a fpecificante pofs:
" feflore per‘Recatentiam recuperat fem fpecificatam §, 2.1
FideR. Dzfhmationem tamen operarum fp’e‘cFﬁ'qaton act
quirit reireteyrione,vel a&ione in fa@v Lauterb. zd sie,
de 4. RiD.qonvero recidiz, fiad priftinam formam nequeat
reduci. &2y, ita tamen, fr pretism:materiz reflituatur
domino;fecunduit £ 2. § 5. 7fide RIP. ficuri, quodappti-’
menotandum,. & briliter moner Dia Rherz. i Med. ad /,
“Diff10. §.37.4nfne; & eocafufpecificans, ad obtinendum’
fpeciei dominium , potior.jud:cari poflic, fi fpecificario’
milcum arosdafideraverie, dicer fpecies ad priftinam ma-:
teriam fit reducbilis argum. (.. §. v [Fidev, 865§ 34 1.b.8]
ideoque hoceafu Recadentia denegaror. Siex alienisuvis)’
QﬁViS;;&i!tffpinS §vinin 5 Oleum s aur ﬁ‘u;‘r[em;um quis fa-
cerity§.25.1.d¢ R. D.incaure dicicur, (pecifiantis hiec fier,
adeogne’Recadentia ex hac ratione denegarur: Varnm’
quior fententiaefl in L 7. de 4.R. D. tibi expteffe con-
trarium decifom;hinc. &D.a Rherz qurat in'Medicar. ad
L Infpsitcndib, 2§37, & Vinnius 44 6. §cum wariconiefle
adeoque fupplendumex haclege; ibique elegans reddirur
. ratio, quod, qui excuflerit granae fpicis & expreflerit vi-
.. " 'numexuvisymon tam fecerit novatfps liem fquam la-
: ,teimltmiletmnp “Adde omnitio’ 2. 3 /. 2d e s bsbe nduvi:
Jro/Ergonoullumsdubinm Recadentiam horbm expréflorom’
8 deteftorum ita fierigut excitiens & exprimens eanon
poflit retinere,.(ub obtentn fpéeificitionis nonireducibilis
adpriftinam formamy adde Locamer.ad 4. §125." §\ g
@l Pl % o8




- o §.8dmplantataalterius folo Recadentizadhuc fubfant, 1n:plantata
fimadoda tempore , antequam redicestegzrint, & parsgf. it
‘ fundi fa®a’,a pritino dominio evellantur & vindicentur, iy vien;
3 §.13il, de R.D,Fru&us quoque de Jure Givili, licet in fun- fondum
dum vicini deciderine, non tamen protinus” ejus: iunt, 129%™
fed ufque ad tertinm diem inclufive adoiminoarboriscol-
digi poflunc 4 o fF. de gland. tegend;-poft triduum, com pu-
frelceredncipiunt, pro dereli@is & nulli reflitutioniac Re-
cadentiz obnoxiis habenrar. - De Jure Saxonico & fecun- :
dum mares plerorimque locorum; in- cornpenfationem ik
dncommodi, ex umbraarborum provenientis y fru@uas i
Propendentces acdécidentes vicino colligere juseft Carpz.
#:3:C.32.d15. D.aRhetz. Diff; ad inft. X fs6.2.§ 240
o, 3:9.1n Reivindicatione fru@usab. . poffeflore percepti Readentia

oftlitern iy kes vi
contefltatam bonzantea fidei poffeffon,a. perce g b e -

Ry . ] : cepti& perci- dicatione.
!pgendl;} €Xtantes & nondum conﬁlmﬁ,ﬁ.\ze.uaturaigs five
indufirieles, quornm omninm ha@enns ance -confumt;-

‘onem tantum revocabile erae;dominium vindicantido-
mino fuut reftituendi; Eadem ratio eorm squi n?:ndg?n
A fundo feparati & pendentes dicuntiar,, utpote qui ante
{aparationem. pars fundj cenfentur; & ad verum domi-
nuan-per confequens fpe@ant *.OMNia per watiffimos tess i
walgo a Dd~§dd_uoi folitos;imprimis peridaz C deR.V.Hic
tamien notari meretur, fru@us confumtos, licer ex jllis b.
£ poffefor locupletior fit. fa&us ( hoc eft, licet plus perce-
Pexits quam smpenfas fecerit) in Rei Vindicatione aigllj
reBirutioni & Recadentiz Jure Civili effe obnoxios §e35:7
de ;D fecus in praxiy, & quidem gl 2580 fF, de P,,;,:
-bered, quod &:@quius videur. Grotus de 7.8..€6 p.tib, -,
& 10..2,8 5. FruQus vero, quosb, f pofleflor: per tri-

~ennij’ polleflionem  ufucepir, Jiget eXtantes, non refti-
DT v tuun-
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. tauntu; nec recidunt in vindicantern dominum #rg. / 4.
§.19. de ufurp. Carpz. p3.C j2.def. 29. quod probe notan-
dum; ficur&illud fiitu jucundiffimum, in praxinon tan-
cuim frulus exranites, fed & confumtos, e quibus quis lo-

- cupletior faétus,imo ufucaptos, per triennii pofleflionem
de JureCivili (Jure Saxonico per puffeffionem annalem))
_cum expenfis in rem factis compenfari, sdcoque non refti-
tuinec recedere Sandedecif. Frif.cef 70, Quid juris inR.V,
quoad impenfas vid.aur. 4 3. de RVt 2 }

Recadentia - §,10. Recadenti infigne exemplum fiftitarin §. 42.7.

revendita *, - AL i 5 ;
% mdics. deR. . ibi enim; fives vendita &trudita fit; nullz samen

fide habida de pretio,-nondum dominium-tranfiiflc putan-
dum eft; inde porro collegeris , i concurfus Creditoram
shrbesl gycitetar.contra talem emtorem hujas rel vendive Reca-
©vei ! dentiam dn priftinum dominum ita fieri, ‘it non epus ha-
>, beat cum reliquis Creditoribus de:prioritate fatione'Cre-
diti cerrare, cum fatis ipfi profpectum fir \Zindicatione ¥ei
fue; cujus domininm, fidenon habita'de pFerio , non pra-
Gamiitur abdicaffe; Vid: Carpz p.1. G284 177Gl 2. 04/.1.
Dum ergo in dubio’ preefomtio pro venditore ¢ft, emtof,
fidem de pretio habitam , probare tenétur; ‘quod teftetur
Gaille, /i 6.7 Quahdo aurem vepditor fiddm"de pretioha-
buifle.cenfeatur; nec ne,: fufitgdedudtm: a1 Martin.
Comiméntyfor.adProce (. 1ot 42, num 4. & figq & Gaili'e.
Iimo Recadentia in venditorem & tuticlocumhaber, figai-
demvfides de-pretio habita, emtor ‘amen frandalenter &
‘dotofe camvenditore egetityanimumdstoqfiend? habenb,
i‘mgnda:merc'es','i:um jam délo*fuo defierivefle Tolvendd.
‘Gail, 2,08/ 15.5.8. Carpzp.1.C.28" def 18 Mavtini-dl kum 16-
124q. poriu3gtMaynned 4ib. 2.deci[ 40, Qacditidem id Cont-
curfiy Creditorum Tcitesy pérarilefhérie. Hic fimal notan-

duny, iduabusresvendita, & pomerib'ﬁmmutﬁéradim -({;ﬁ,

e it / poite”
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pofteriorem ‘quidem, vi, guoties C.de R, 7. (dominum pra
priori figri; modo fitbona fide accipiens; feiens enim, rem
alteri jam tam venditam efle, per’ traditionem nihil juris,
adeoque nec' dominium acquirit, proinde mierito locas
Recadenrie; idque in‘odinm male fidei dolive arg. / 20. ﬁ"
dé'R. V.0, 1. X. de veflit. fpoliar. Carpz.p. 2.€.32.0.12. & Gail,
200/5s. mum. . teftavir; quod primus emtor ab emtore po-
fEeriore, (eiente rem alteri'prius venditam ;| a&tione in fa-
&um revocare poffit: confentiunt Gometz. Lom, 2 var. ref: ]
Cap. 2, nuvn 20. Covarruv, libiziwar. c4p. 19: Pererz.in'Cod. de
RV rhuniis Kiorkicom. 2, confil, 4:424.D3Strav,S. FF.cap. 8.
f .9;'7jg¥i);,7‘2, 3 &0 UD NI A 1o i3 99
« JPEL Iimbteria fervientum, imprimis ufusfructus,plures Recadentia
PotioresRecadentiee occurrunt; ne veroDiflertatio haec frvituwm,
tin :t‘;‘%“‘.xié‘_i’:?;‘éféat; cafus Recadezztia}'um notatu‘dignie_)res‘
BoriF Dogieys i animis ¢ Non pecpetu, £ e
Tegata’, Vafiitey' 5““5’.1‘{??"* ‘t’eﬁ,atore fu,b cqnd}yiorr_x_g
Ao et l‘fmf‘hytb\ltﬁ‘,‘,Sﬂxpet’ﬁemtfﬁ‘sb,‘rMdnn’ﬁs.m
lote, imo feNx;utem tntdmb . o P e
et MLV, o ufasfractus habens. in
utilitatem acduirere quideny Predio fervitatem porperuam
poffant £ i infse . IR Yy, armipy. P
105. 7. de condi. E’f déﬁp%‘%’ o @2 flperfilVinnius jn;i;f;z'r;
té;irr.-{e‘bf r’.-r.?k.Frdﬁ'tﬁdlé.)q:ﬁn;h [erviitiin deteimenturm
vero flindiperpetuant aliis cohﬂ?tde'r‘e'néqueum; jusque
. aliis coni’titut_dm-‘t‘empbra‘r&um, ‘dnalogam quider fervis
tutis; non tamenteit Ai%td feryiru eft5 ' HiC énim non
vath res & prad iumfévifihi{eéaﬁi:i‘tur, quarrt perfona obli-
Gt YPpibimifionis tempoTarium & vitalisam fortecotm:
fitoduay’ fao nomine“pereipieridum; aleeti; quonsque’ dus
Tat'jus promittentis; relinquere jaxed tricum fepémeémo-
ratum ; Refoluto'jure dantis' refolvinur e rodidit, Wis aGer
Qiehgis~‘h,3liﬁ‘i de pigtior; 2.F- 8.5 vei agivepy YEAU 4 gcenisdy

G fery,
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ferm: amittad 8 §u/im, [ de peric. & com. reivendd o, ff.quib,
riod. ufusfroamitt Siguis vel per fe vel per alios inalterius
rebus, five mobilibs {iveimmobilibus (nulla enim hicdif-
ferentia quoad.mebilia, vid omnino / pes. 5.1 C, de [ervit,
Frantz, adeit, [f. quibsmod plusfr. amiss. pum 4. §.)fervitnse;
v.g. ufnsiructass conftituta, per 1o. inter preefentes, PeL,
20 anpos inter abfentes (modob. £ & trules.adfit; alias
b.{ prafeate, timlo vero deficiente, 30, annis 48, L. C.de
10.wel 40, ann. prefiript.opus) non firufis, tupc extingvitur
fervitussreeidss & recuperatur .4 domino naturalis libertas,
4. lipen. C. de ferwitst. . Si.fervitus difcontinuafit, utjug
venandi, pifcandi, Jur. Civ. duplicatut tempus decennale
in vicennale/ 7 quemad. fervit.amit & Lifim G.de fervient,
(tempus vicennij non etiam duplicari vult-D. Struvs i
C.Exi13:2b.57. Frantz-ed tit.[f de fervit. n:32. Vinnius, €00y
trariusad §. i Jdefersint, ) juxta praxin Imperii qin fers
vitutibus difcOntinyis: TEQILIUT - temPus, immemoriale
Mynf. 4.06/erv. 53 Gaik.2. ( 1bf 66:pi 7. Klockirelat. Camer:
131, Lauterb. Concluf. Forenf. 18, 2h. 2. ' Urbane firvitutes;
edificiis fc. & ftrulturis inharentes §.2. 7.de S. R,ENinniug
4dd. §. non smittuntur ; NeC. vecidis & revsvifcit. ab altera
parte naturalis, libertas nudo zow ufu_per decenniumy ut
tn, eft in fervitutibus rufticis «(in folo & -planitie,conils
ftentibus) fed requiritur:in urbanis, preeter nom 4[4 58
vicino fadum in contrarium, & quafi liberzatis ufucapio
L6.ff. de 5, U.P.forte differentie: ratio, ‘quod major fayor
pro urbanis prediis eorumque veteri qualitate ; quornm®”
que deftrudtorum, vel ingendio confumtorum dufficilior
reftitatio quam pro rufticis precdiis-eft , ubi, fi quis tamdin
nonufus, faciliss animus ~dene1-inquqndipraefnmiﬁur- Ad
CarpzoY. part.3. Decif. 258 Singulare e{,gpgwd;b,abnaug
onis jus tactam, quod perdecenniinudumaty ¢ noB
€=\ ; extin-
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extdgvicar necrécidie vl [fide ufu s babirasil 1o ff. dé capis.
i hand-dubie, quoniam fervirashabitationis non fa-

© gile'prefumiturderelifia) fedin ubfidiam feepe; incendio

forte ‘propriiseedibus cohfamto, refervara ‘Qtondamma-
xima & media capitis deminutioficramittebavar & recidebar
jusifaevivatiss hodie perbannum Imperij Gail 2 Q. 86, m,
91299, Carpz. Crivs. p. 3. quigvin.26 DR frébanio/mortug,
fruckus pendentesy, tam natdrales quemiindofirizles; tane
quar pars fundi - recidune in proprietavinm 4 f. guibns
mod ufiusfr, Similiter) v fruGtus calu decidering, non funt
Ufafeultunrij, @d recidusria proprietevium 4 1 . Coni-
Ter civea b 4 GlofioCorpus fnifiab iplos fructuiitio cony
Brega fint arg. Ludo§.s o denfifr Y SN, SPCoEx.122h,
19 Frantz: advie. denfufrinumivg, 15.D, Schileer. Bxa7ich 41,
De Civilibue frultibus ‘quid juris quoad R ecadentiam vid
¥:26.€5 28. definfr) el Sax: Carpe. o 1,C.51dy 21: 5. 2.6 k-
3.C.52.D.5.8" [eq9: Rinckelth “08/; r4. Comminicafi velichus
Wlusfrultus poftado.afinosrecidirin proprietariumV. o de
wfofr. ). Svdeufufr.legiliay; Cldé ssiBeetef niifiante Woo teni,

piis Givitas deftrudts,  quod quomiodo fiae, ‘vide £ 2t f
guib.: mods wfiisfr, amite \Gror,: de'3)8.65, p. li’&"z‘cy' § J\(g
f¢9.quid , (*de:novo condatar. ¢ivieds? noni réciéh',p'm;i'{' o
cadentiamtufumfradtum, quia alia ef; difi per-partesirefi;
ciatur. 410 §. 1.ff d: 2. Gail. 2. 04/ Gi. numy 4 Sixtive de. Regal,
%.6,6. % 4. Singulariterén 45z Cdeufufy. conftiratam quod.
fe:\fo. & filio famirelitoufufrudti shoranvque- a]iqué it
tgo; vel capileminuto, ulisfrius non retidas, fdd rema.

“Agat penes d‘?ml'lflm,’ﬂ"vel:'spmemfarihﬂ;?; ,i';:uia-:i;\.-dubio ;n

:favgx_'em Partis vel Domini » in'quoruny pore(tate hadtenus

-extitit, etiam relictus videtar Brannem, sz 47 Quid

vero filio fztn. feudi reli€tus ufusfraQus2 Pater exrvﬁiéﬁ

- fententia; deeoonily lhcraug;; ageoquifilios mrorru o k-

2 tim
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m-ih dominum recidie’ Brianem ¢4 Titio ; ejusve here:
“dibus relifto ufufrufu; non defertar ejus nepotibﬁs; fed,
primi gradus heredibus mortuis,; recidit ufusfructus in :
proprietarium bilds C de nfufr. videturque in-heredibus
non tam idem quam iteratus & novus ufiisfrutus, Vin-
nius ad §.13.1, denfufr, Si nfusfruétus cedasur domino, wune
iridem per Recadentiam contingit, confolidatio §. pez ¥
de ufufr 1.3.pr. }f fiufusfr:per. fi exiraneo cedatur, @
quior fententa, nil a&um videri, nec ob id extingui &
yecidereufumfrudtum ad proprietarivm D-Struv. 8 7 G
Ex.12.00.15. € Jurispr.min. fib. 2.ti¢. 8§20, Simon YoN Leven
Genfur.:For: lib. 2. cap.i5, num 24, ; Locari enim, yendi; &
gratis concedi temporario jure ufusfruchus. tertio poteft
1. 38.F- denf/ufr.nec preejudicium inde proprietario: --Sine
fpe Recadentie-perpetuo fervitus tollitur confufione , fi1c.
aliguis utrinsque predij irrevecabiliter (i enin confufie
remporalis; de-quafupra cep.2.¢hist pag.12. revivifcit fers
vitus. % 7. ff. de fundodotdag. de fervd.g. Comm.pred. L. 2§18,
de ber. €5 act.vend) Sinfolidum dominus factus fit, £ ues
5.ff- quemad. [erv. amite.L.10.commun. pred. /. 27.de . P.R.xes
enim propria.nemini {ervie/ 26 ff de ferv.PLL./ 10. - comm,
pred.non revivifei fervitus ; etiamfi illico; quod bene no¢
tandum; iterunvalienaverit pradium 430 pr.deS. P.U inde
confequitur; i quis. veh priftinam {ervitatem de novo
conftitutam; quod in alienatione nominatim ea recipi de-
beat 4. ). 10. Comm. pred.Quod tamen civiliter,& cum grano
falis , deque illis tantum fervitutibus heud dubie acciPt
endum ; quiz fcil. in fafto hominis, v.g. itinete, actu, 8q¥e"
‘hauftn &e. Non vero deillis, qua; fata alienatione, 11
a&uali exerciti adhuc confiftunt, -E. gimeis @dibus vicl-
ni wdes antea debebant - fervitutem oneris ferendi , emi
iftas des ; confufio ergo factas dehine vendidi iterum ;
{513 c ) q\.us

- L
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quis dubitaverit, - fervitutis qualitatem, quondam con«
ftizutam, & haétenus actu continuo permanentem;, poft
venditionem, revivifcere?. & quidem arg. Lo, ff. conn,pr ed,
s ffde fervie.lo2.8.19, de bered wendsz : non obttance / 0!
ff-deS.u. P. Conferetiam:Simon pty Pevwiny CeanfurForenf;
Gib.2,cap 14, . | Acdificio ruina veliincendio deftru&to
denuo exftrutto, reviviltit ante inherens fervitus 4 zo.
§: 2430 des. 1. P. - Quia ares manfit &irés:nondntotum
periit de/ 20.§o2.. - Exceptio eft in"fervitate ufusfruétus,
d.leg. € §.1. de qua fupra p. 7.6 22 forte; quia nemo Tez-
dificaret, fi fcireramplifiimam hanc fervitutem revivifcere!

Swperficieijus, 2difidium, molenditium &, in fuperficieRtcadentiz
alicujus habendi, quod i i i asaatouporficias
Jus-nabendi; quod urplurimuminter fundi deminamyij ;jus,

& colonum , condutorem convenir , vide £ 2/ de fuperf:
ipfius zedificii ac molendiniinteritu t,otali,' ade{;lueclfpe{‘
ﬁugc}'g&rn‘&t{\, 1ta extingvitur, & recidie in &omi'num

nr fuperficiarius rezdificare non poflicarg. £ 34. in fin. f’
pe wfsfr.Baldus 24, ruby, [ de fuperfi. poff prine. "Caducam

tamen reftaurare poteft.” Simon y ;
v e on Lerven Cenf for.fib, 2,
a15. s 29.30 DULD. Struy, jur, min.lib, 2, tie, 1:.:{{;'

§: 12:Mulie nobiles Recadentize in

in’. , vid. enim £ 35.§. 4. 5.C. de-donar. {ed tamen juxta Pra-
Xin, revocari ea poterunt Carpz. p.2.C. 12 d, 24,
ergo per Recadentiam eorum pofleflionem recuperat.Do-
patio fimplex regulariter revocari Dequits 3.4.5.C. 4,2, re-
VOCAtUr 1amen guerela inofficiofe domationis | fifc, liberis

Parentibus, vel certo cafu; (turpibus fc, perfonis inﬁitu’o
tis ): fratribus legitima non fix reliqua, juxta 44, 3.ri. 20
C:deineff. donar.idque ad exemplum querele iuoﬂi;:ioﬁ te-
fament 41./egg. #44d. Trentac. b3 Ref:3, mum. 1. & putat

& il B.Lau-

donans

. : materia donationisRecadentias
int.. Omnia bon: i fa - " rerum do-
fefeiexerun a bonalfiquis donaverit, cum perin. terumdo

dire(tumadimatur faculras teftandi, non quidemjuxta Jus_nammm.
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B. Lauterb. Difp. de inoff don. . z2. adverfus quogdeDor
natarij haredes, fecus acin Revotatoria ex ingratitudine,
videsnfra b.§ infavorem legitima locam haberes  Hexc
revocatio ergo tunc valet, (i non litulo* onerofo, fed. lus
"crativo - alienatio perada arg./ 2.ff. ff quis a'Parent. mani,
nifi in‘fraudem , pretio guidem , fed donarionis gratiami-.
nori, venditio facta Carpz.p.2.C.12.0. 36, Remunetaroria
non revocatar Carpz ¢ /. def. 35.nifi excedar juftam remus
nerationis mercedem Trentac. £ 3. Ref. ¢.n:16. - Si-plures
fatte particulires donationes, " prima non excedentes.
fubfiftunt § pofteriores excedentes mediante revocatoria
altione recidunt. Salicet. & Sichard. ad £ torasiC,. e inoff.
domat, Si plures donationis, factz uno tempore fimuls
imminuat legitimany, omnes pro rata révocanda: - Svdis
verfisitemporibus, & imminutio fiat legirime per: pofte:
riores, he fole. Zeelius Lde: donatio, num.79.  Etquidem
revocatur: ufgue-ad fuppletionem legitimeed1.2,5. & feqqs
C. de inoffs dom, Nov, 2. indiftinéte, fiveinliberos fiveidnex:
trancosiimmoderata collata donatio. - Laaterbach. Difp:
de inoffidonas, ¢h: 29, Quantitas legitime hortis quidem tem:
pore demum compuratur, atcenditur tamen: & (quantitasy
quz temporz donstionis Fait'di/, i C. de donat.itaque fi- ab
initio. donatio excefleriv modum, ante obituin crevernt
facultates;, ceffabitoverela Giof in 1. Cide inoff. don. Licet
vero aliquis nanconfiliany fraudindiliberos, Parentes &ce
habuerit, fufficicramen eventus, ac:aétualis lefio. Si Gor
filiam fraudandi fuepity nontimen evenus fecutus,
ficientibus . banisiegitimee, nallus Recadentiae10cus €
L. 37; Cs deinoff dom; Lauterb.c. J.faccurritur per guerelas
hingéwef. dom, non. folum liberis ante, fed &poftinofficio?
fam donationem natis, Lg.C, 4e inoff. donar:- id vero quo
{upersft ex donato condicitur, nonquod qo,ﬁ\flim“m“:g; :
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£.7.C de Revoc. don-S&ibiBrinnem. Quid vero juris guoad
fro&us ante Revocationem perceptos? Vide Trentac. 4.5,
Ref.4. num.23  Puro tamen judicandum juxeas, 5.§a&
g2 de ufir. vide Anton Faher 4 Qad. /lé.'é’. i, 8. _d-' 4.
Hinc Revocationem & Recadentismimpediunt caute in.
gratitudinis, recenfitee in Nob, 15 c2p. 5.8 4.0 N.22.cap. 47,
~ adde Nep. g2. c.1. b quas exheredatio licita lmped}tvq_:uu-
que ‘eam donationis inofﬁciofg agnitio & approbanoil.
6.C, de. inof. donar. Recadentiz tamen non obeft Patris -
prohibitio. JmpeditRevocationemac Recadentiam porro
«quinquennalis prafcriptio 47g.Lule,C. de.inoff. don. 8 1.34.
€ de inoff. ¢off. nona tempore fate donanoms , fed poft
. amortem donationiscomputanda, 4./fs.C. de insff don. Re-
' nuncidtio patris donantis liberis non prasjudicat Carpz,
p-2.C.12.4.13. necobftat huic querele juramentum donan-
s csicer.de jure juran.in 6, Quidvero, fipaterluxu aleave
‘bona faadiffiper? g Ceffantehacattione vel poftulandum,
-utbonisinterdicatur | vel condiftio ex fege driftitnarur e,
Cdeialear (1.5 feqy . de curar, furigf., € aliéxtra minor,
dang. Pater ipfe non reveeat, fed €o demum morwo li-
tberi; quialegitimanon cenfeear nifi poft mortem, Donell,
~#b.19.¢ 1. Obfeuda ‘quoque & patre emta,: fi filia inlegi-
‘tima lae(i; datur ex hoc capiteRevocatio &:Recadentia D.
Swuv.s. 7.F.cap. 14. apb.19.Brunnem, ad /. §.C. de inoff. dox.
mum.8.Carpz . 3.c: 9.d. 28, &8¢ vid, ulterius circe hanc ma-
steriam eldgantem B. Lauterb. Difp.,‘deim_,fimﬁ donatione &
- dAnthon, Mathei Difp. 2. ad. felec?. beg. Cod, €5 quidens leg . fi
doras C. de ingff donat. Ex hoc quogue principio fluit; quad
“filiusilluftris immodicam rerum domanialium donationem,
“a domino parente in prazjudicium Status factam revocare
poflit. Honor., D, Parens O4f For. Conful. decifi1z, Revecatar
porro & recidiz donatiopropter donatarij ingrati,pudine?) .
“o3 caulae




caufie (unt izl fin.C. de.revec, donat.majores tamen & fimi-
lesjuxta com, Dd. fent.admittantur, arg. £ 1. §. 2 ff. fimenffat-
[am mod, dix, Diff; Carpz. p.2. C.12.4, 31. datur hec Revoca-
toria donatori, non etiam heredibus 4 1.pr./ fx. 0. inf.C,
de revoc. donat.c.f extrade donat. nifi vivens donator re-
vocaverit. 4./ fz 1. f. Contradonatarium,non etiam he:
redes (quia eftex deli®to) L22.C.depen.l 7. in med. C. 4.8,
nifi lis com defunto jam fit conteftata: adres donatas tem-
pore queftionis apud donatarium exiftentes , non etiam b.
£ ante alicnatas £ 7. C,dered, donat,  Fitquoquz Revocatio
& Recadentia donationis 'ob fupervenientiam liberorum,
ex 1.8.C. devewoe. donat. nam -donator liberos non habens
fuc conditione donafle videtur ;modo tamen donatio tanta,
quantam verifimiliter ; (i deliberis cogitaffer, non feciffet.
Carpz. pi2/Cazdefiz2.vid etiam Brunnem. a7.d.1. § hecque
lex §.ex Cimm; Dd, opinione & praxi, nontantum ad Par
tronum , {ed &alios donatoves referenda Crrpzp. 2.6
43 HicPatemvivensipfequodue revacat; fecusacinre-
vocationeidnofficiofe donationis. Quid vero, fi Pater fi-
-lium unicam habuerit huic donaveritbon: fua, deinde plu-
“res fufceperio? Paui haeddubie & hoc cafu perd./4g: quin
-&ipfisdiberis pofteafufceptis exds. C.desnoffic domar agen-
“ibus:Recadéntia bonoramobringere poreft Anth Matthe.
Difp.psmum. 2 adfeleh LL: € Siliberos habuerit donator
-xempork dobhationis ; poft fifceperic plures, wquius, &it
shoram favoremRevocationem & Recadentiam donatorvm
Scpcedi; ConferiGarpz.p 22 d. s2:Ipfiquequer liberd,
¥ivo Parre nomrevocante afc inftithitaadtiode revocatorid,
botiorum Recadentiwigindent Carpz d ik d, 40:1- Fruadtus
-qutemante quammafcanturliberi;perceptinon revocantur:
" A temporenitivitatis. percepri, ‘cum ipfo jurs yefolvatu_f
- domatio, debentur donatori; fmodo & nefcio lxbetosx%;
WIIED ) t

{
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tosellt * non fint confumtiD. Struv. £+ ¢, #4.16. Donata-
rius tamen,, quanturn ad res in fealienatas quin & con-
fumetas attinet, non tenetur, i modob. f. non in fraudem
donantis confumtz fint arg.L7.€.de revec.domat -D-St‘f“"~
s J.Civ. Ex. g0.2b.15. - Tertius igitur poffeflor, a dona:
tario caufam habens, quoad Revocarionem & Recaden-
triam Q@Qiggtmus arg. ‘§. 1.7, de 4&. : Q!’d s ﬁ llbel'l. g?atl
pramoriantur ante donatorem, an proprerea donatiolre-
vivifcer, & resdonatz ad priorem dominbim recident ? Af:
. Clarus §. donasio qu. 23. 1. 9. Multi alii contrarii S!mqtg
04 'Qetwen Cenf. for. lib.g:cap, 1z, #.21. " Optima dlﬁm&lq

. Struyii 4.4 autenim res nondum eff tradita y vel, fiqui-
den tradita eft, pofleflio tamen ejusjam reperita & rion
reconvalefcer;; aut res efttradita, nec. pofleffio repetita, &
tacite confirmari Videtur. ' Reciprocal rémuneraroris &
obcatfath fada donatib , propter fupervenientiam Jibet>
rorurn Recadentiz & Revocationi minus obngyis Carp!
p.2.C.2.d.34. Notiflimom quoque, donationem ulirazos:
olidos (hodie tot Ungaricos Carpz p 2.C.12. d.12.) finejus
diciali infinvarione faltam, Revocationi & Recadsnri#
fubltate §. 2. 7. de.donat. 61 35°S. fin fF de domisé Nopy tamen
idem juris, fi; qdod probe notandam, ‘plures confatiores
un facta hanc fummam excedant 434, .5.C. de don s, .
natio inter conjoges, quin & patrem & filivm fam. fiQa,
ipfo jure nulla 22510 f Jc dom.inter.vir, €5 uxor.f . Clde
don. ,(:?Iﬁ,mpblha in Foro Saxon,’ pater filiofam. d6ig.
Carpzov, p.2.C 1.4 22.JQUOYIS £rg6 tempore PEJOCHf i ti-
Cite; poteric: 'Mqr_@ tamen non frevocan i8 Jconfirthatiir; .
adeoque eo cafu Recadehria dofiae; editur, &

per elegantem juris fitionetn retrotrahirtye 4

mum {utm initivm 4./ 25 Now; 172, e Tice

onatioadiri:
et rantafy” per

modun convenrionis absqié tradifiove' FHa dofhtio Ge-
¢ -3 H

a.n,
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AV, Marer, oh defe@umn parvimpoteflatis, fine-metinnuk,

- Lratis & Recadenriz y tam res mobiles, quam immobj-,

lis.|iberis licite donat Carpz. déd.z. " =

peculios  +% AL st i, 221 i3

pecslios  Gic rempare Revocationi & Recadentiz obnoXia £ §.f-4¢

peculio Filiorumf. peculium profeditium, ut patris pro-,

prium, quoyistemporeelf revocabile,tam quoad fe,quam

quoad ofomfru@um; modo non fat in fraudem filii cre-,

dicorum, 47g. /. 4. pr.[f-de pecnl.L. 8.6 12, pr.ibid, poft mor-:

tem, patris in collationem venit, 423, C. decollat 4. 13 Cfame
excife. nifi pure a,patre filiofam, quid fic donatum; illud
enim non confertut. 4 2.5.C. de dopat.intér vir, & uxor. ,’1‘
25.C fam, ercife. Tacite autern videtur donafum & inpar

trem non recidis, fiin emancipatione non éxprefleademis
tum fuerit. /,jl.' $ Lﬁlde don.L,3.8.4.de_minor. &;)jj{..,l_z;g.de,

collas, filii- tantum ,_durantes in familia patris, id.confe-

runr; confifcatis tamen: bonis paternis, dictum pecuﬁl;ﬂij

ad fubftantiam paternam non recidit  nec Fifco obvenit.

: 4,3.§. 4.1 de minor, negoriatio ahirem ,non verodonatioin!

Ll . i) YOI DO 5 okl U T

pﬁc.ulxo_ﬁuofam. permnffa Lo, ff quod cum co, qui in glien.

putelf. confequitur ergo,donata exhoc peculio revocari&

recidere. Adventitinm peculium regulare quoad ufamfr,

: secidit 1o filumfamn.in folidum , fi moriarux pater £ 6. & /s,

§.5.C.de boz. qua lib, pro dimidia tantum parte, fi emanci-

petur.§. 2. 7. per quas perfon. 4, 3. C.de bon, r'riatem}i{:.ﬂ Mot

bus Sax. & praxi rotius fere Germaniz, inflicuta propria
ceconomia a filiofam., flatim totus ufusfru g recidic 8

confolidatar. vid. lilufte.D.3, Rhetz. ad 7. Dif [ERW) ad i

. B e

bl i Reeadentia . 14. Elegantiffimum& in praxi uriliffimu Rec
| tiz exemplum confpicitur in nitidiffimis LL.fin [l de 27¢

€X crrore
translata. ;‘;;_/iit.cf 28, f de inoff. teftam.ibi .Q‘ﬂ'm.«ﬁﬁfpoﬁm.méﬁ' quod
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Recadentia " § 13 Servorum peculia ex voluntare dominorum quos




,,rot’ mura{/;rit vol_un.r_atem & ali_ud _reﬂamentum fg:ri-
» Pléit nililomints inflitotusin priori teflamento herer
puitatem ope Recadentia; pErere vg.oar eamane ohrineat;
»ira tamen; uf, quiod rationi‘conventiffimom, ‘legata in

“,, pofterior: feripta praflec: In pofteriori vero teffamento

inflicutes, habetof pro fubftituto Gomerz. Tom 1. Refoficap.

§t5 Hredli inftiturofub conditione uriliffimum & falu- AnReess
182 A ST K 2L g Al AN W dentia frus
bersimucRemedium,hereditatispofleffionem donfequen- centi fru-

1 irex £2.5.4. L5 4.6.6 L1o.[F.de B. P.fecun. Tabt. He- g0 &le
di fupperir ex £.2,8.0. Ly

‘ ‘5.;{(343 3squ db fucckff. Refol . 20.m.24,

. Yes condibnate infticorus Jur. quidem Civ. pon'poteft anite gitoram ,

- "o . 0 0 oz pendente
exifientem coaditionern hereditatem adiré; a Przrore{iondk’m

l‘\a‘ﬂbkﬁ VI T ‘impétrata box. qu&ﬂ', ﬂ]E"\c"ﬁﬁtion‘E; CPer ceprorum !
juam excluditur praejudicium ' iforum, ad‘quosbona de-
gﬂéﬁf‘éb&ndir’ioqe perveniunt)ad heredirstis poffsGonem
admittitar: neque hic, utaliqui volunr, differentia intér
extbanetn & filiumarg./ 2.§ 1.infn. 4. £. Gomerz. 1. vefol.
2.3 Treutlvol 2° DI 5. 5.4 ibigue Bachov Siergo exi
fat COndiid; jam redte boor. poffeffio refro tanquam
purs per it onem juris habetur; icuri.ex veriori Dd. fesi-
tenria, conditione exiftente,’ ut in contra®ibus, ita& in
heredtim inflicitiohibhs, téero negorium perfe@urm &
purtt? @ achi L1 § 0 gui poriores inpign.l fni §or. de
Yuly € pup it} 213548 138, fF. de R.1. D, Schilcer. Ex'ad. D 38,
rb. 9z fruftra diflent. Briunnem. 4./ 5. ff. 4 Cond, infin. 4.
inde cohfeqtiens, nullam fra@aum intetrim perceptorum
Recadentianiloctm habere guod akgumento dudtoa con-

~ trario, fects bt condicione deficithee. (H tvateria legatoram

AYg:dsa P ey 2 6 130,24, fieog it f e fibiomm hber,
7.5.C. de Condit ¢liter (e reshaber; Legaratio enff frictas;
P@fﬁ,deﬂfe conditione , ab heredd Percepti, ( neclegatirivs
condiclonatus, pendence conditione;legiturhaberejuspes
N H: tendi




tendi bonorampo/f.)dehinc, exiftente conditione ,non re-
Atieountor juxta Barry de fucce ftefe. 46, 17. 212..8, Bardili
Conel, Theor. Pract, X.46, 13, Com nontantus videatur favor
teflatoriserga legetarium, quam haredem fuiffe. videtn.
1,26, [F. de Condit. inff. . 3 :
Aninlfuc- . §. 16.Iafignis inter ICtos concertatioeft ; defun&islibe:
ectiione le- i fuperfbuibus Parentibus paterni. & materni generis,
gitima den- 3) N R :
rugRece- V. g.avoa Patre & avo a Matre, quomodofuccedatur? &
dencix, ju- an jnter. ipfos bonorum facienda {it diftinétio, ita, ut,qua
saterna s & Patre provenere bona,ad avum paternum; quaza matre,
ternis, ma- ad avum maternum, adeoque per Recadentizam ad prifti-
tera. M nam & originariam familiam revertantur? In Jure Civ.
ernis? 3 : { X :

i hujus nullaexprefladecifio.Bartolus iz / pofi dotemsff folus,
matrim. € inavth. itaque C. commun, de fucce/f. cenfuti, Pa.
rentes paternos in bonis a patre profeis fuccedere: ad
bona vero materna, Iquz fc. filio a matre obtigerunt, pa-
rentes marernos vocari; hzcque fententia in Germania
sommunirer vecepta Carpz.p.3.C.14. .2, - Quamvishicet-
iaminter aliquos ICcos difcrepantia Carpzov. p, 3. C.17.4.2.
n.7. Contrarium tamen in Foro Sax. fervatur, ubi, fine
differentia bonorum, unde provenerunt, Parentes zqua-
lirer foccedunt Carpz. 2.3, C.14.D. 5. Mortuis fratribus, re-
li&is confanguineis & uteriniscommuniter quogne in Ger-
mania differentia bonorum quoad fucceflionem habetur,
utin paternisbonis foli confanguinei; in maternis foli uter
rini, in religuis demum bonss zqualiter fuccedant Carpz
#-3.C. 14.4def. 3. Hancque fucceffionem wuigo protendunt
adconfanguineorum & urerinorum liberos, sira nonha;
betur diftin&@io, unde bona provenerint. Carpz. 2. 3 Cil4:
d.1-InSaxonia itidemiquoad fratres & foréres pnilareras
les nulla diftin&io bonorum. Carpzov. 4. 4 4. 4, ade9que

nulla Recadentia& Reyerfio bonorum ad familism unde
T ;. B 1 i pro-

Al 20 s
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provenere.. 1a;Cameraquoque fententiam,  quam in Sa- 4
xon.diximus cbfervari ,yreceptam teﬁaltur Mynf.6.04/55. .
(Communis fententia non irrationabilis. vid. Grotium de
7 8.88.4b.2. ¢.7.5.9.ubi ergoin quodam LErritorio pro-
batur resepta, merico judex juxraeam pronunciat, JCon-.
tra Communen (ententiam, ur Juri Civili non convenien-.
tem, pug s Vinnius felec?. gu, 31, 4.2 Renniur, sspr. Memé,
2.Difp.27.¢6.3.& 15.8imon vou Lewn Cenf. For.ib3.c.5m.
§.Suth. Diff X1.¢b. 6o. In fucceﬁigne ab inteflato praterea
infignis Recadentia fpecies rradl_tur_ L.fon, C, ad Sct Tertul, Recadentia
ubi pater vel avus parernus, cojusin poteftate defun&us exL 1’;In. C.
fuerat, i cum uxoreua, vel parentibus defundi mater-31 &
nis; fuccedat, ufamtro@um fibi; quoad vixerit, in illorum.
portionibus, tanquam dn.advensitio peculio retinet ; adeo-
que, morruo patre vel avo, demum ufusfr. praoprietati
per Recadentiam confolidatur. Ulrerius in Autbent. pre-
#eres C.undevir & uxor Noy,117.¢.3, Recadentia feleexerit, f:m‘,:’g“
ubiconjux; in conjugis bonis, vel quarta, vel virili POEriunde vir
tiones pro-numero liberorum, ufumfru@um ad tempps & uxor.
vitz retinet, demum pof} mortem fuam, confolidatione ]
& Recadentia di&i ufusfru@us cum proprietate ; haQe-; i
nus penes liberos exiftente, contingente. Ejusdem fere, ‘
. tenoris Reverfjo, & Recadentia bonorumad famiiiam ef; Recsdentis
- ubi mulieri pragnanti tres pog;ionesbareditagisamgnang exls. fF fi
tur, quiatergemini poflunt nafci £ 3. fF. 8. pars bar, pee filig Port har-
jam nato interim ranrum quartarelita. Si igitur fortewys
num tantum enitacar parrum recidic foperfluum & filio
accrefCit; Sin plurestribus enitatur, quod quandoquecon-
tingit7.p7 ff\de reb, dut flio de quarta pro rataquiddetra-
hitur/, 4.fF fiparsher. Brunnem,ad 43t LL putat,hodie or-
; dinarie geminos tantum nafci; adeoque inde fore: confe-
a quens, pragnanti feminz ad geminos tantum pofleffi.

H 3 onem-
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peesdentiy DO CORCEdendar Wrg. 445 CH e ditatis petiHionT it !
barediicis ¢ 12700 Je pétif; bered:motiffirmiin, 'noh fongo tetrpore]
s 9o, f@) EFiginta dednari atins” prizfribitar; €em admixee
; per’fop/alis a@ionisratioid (vadeat. (Idgue,vid.Z indiftine.
& lsquintis| eam in‘tebbsmobilibuy gham imtobilibus;!
cum hzredicss individud | éoherehs, unaqie mallarepy-

terur:) - Spetial ter }"amé"f'} it Praxi “raceprunt, liberosapeé
titione hareditatis phfeiiie vel aVi.raejridnh‘iﬁ}ﬁﬁﬁﬁa%d'pr"e;
feciprionu 1pario. §oofannorum, & quidem ‘e eriplic
capice (1) wnde hbere(2) unde legitimi (3) nnde cognatiyred
~moveri; adéoquéintrahoc temp§ Recadentiam paterno-
[ rtimavel avirorim non' prafcinds Carpa pir 3.€. 141301
it 120 derntim Annis ipfos exclindi qlidarn VoluntVide
Nouvalen. PRIlIP. @/ pr. infl b5 pit iobetl 3 S D Strav. Ex W digefliwd
z agere 1568, Sic& filkofdm.,'guod probe notandum ,"'ref'p‘e‘é‘hi‘
caber Re: botiorum marernoram X adventitioram; 3 patre” polel
e foruh), non' rocer prefiriphio tricentialis’, ‘guia dé e
'+ bortis folus pater agit in fudiciis: * Erge) quit filus ageee
0% “requity iplh etiamnon purelliiocére preeferiprio’ eficy
loc tempore non'obitante, ' revocacorid a@ione dehing
inftiruta ) Recadeniia banorum ipfi integra“l.u C.de bonis
maternis)” Eodetti tapdo uxor It habet i bohigdotshbus
oo ] FEAMER TWAETIMONTO T Aibm trdnslatls, atquedor’g ffimo
'L foptetath pove pollells feg 50°C. de jure ot PORCG T O
;DU conera&ibag, in guibus fub aliqua condiionevel fub
die ¢rta) velincerta fiphlariants, promiffiones & padtd.
Frib aeur, defnimpoht conditionis exirari & i+ ftirutedieh
ceftabvebinterie lafifurn , praferiptiones 30. vel' 4o’ =
norBunqtieperfonalibus vel hiypothecariis altionibusoP:
ponuntur, itiam ‘accipiunt, 47.§. 4.C.dé30. vel 4% ABW
prejeri Wdém dicendum de feudis, ubinec agnatisnecdo”
mpiodireftonephigentia Vg{falﬁpbffeﬁ"eris fnaciva aﬂfgﬁgf
- a0 g1 nea.




$0.0,78.§.2de logu2. £, 2. C, de yfur. leg.
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< fenihde foudisspn 0. memh, 2 soncl S4:lnpmiz, fag, Hartm.

241

Kliethes -4 SrERaacks 4, Relol, 6 nup. 276 [cqq. D. Sepuw.™ 0,

Fewd, 13:6b. 18, LAdv. sz yne. jur. feud.c.8. 7 fime. Ex hacrai-
qne.neq ¢ in fideicommiis locum invenit prafcriprio /
}!ZCW?: fin. antem, C.Commun.de leg, 1.2. C. de wfuc: pro ems, [,

Zigl,ad Grotiam 46.2,¢.4.7.10.vide ctiam fuprag, iz... |

. \

morirur, fuperfuerit,
Nov.108.c,1,2. licite alienat fiduciarius dodrantem, refidua.
tantom quarta figeicammillaro,  Siverocitraneceffica:
tem Sl dnd P B e excepos,dequibis e Gl
el rtadadriniem af facio quid Bt algnatii,
ihonhabeatad [gpplgmentum aliam fubflantiam, id, me-
gj@é revocatoria, actione Recadenrik (ubjicitur, & per fir
deicommiffarium a poffef{ore sg:&ﬁidic?fﬁé?d- dwth, € Nob.

eid\lienatione , Revocarione & Recadentio fideicommifs
orum confer gtiam D, Struy.jur. minop b, . tit. 26 23
Difz dusb. quodobiter notandum,, affinis, wtiliffima de-
Cifio. L.3q, C. d¢ Eideicommiff, ubi,cum pater linm vel avus
aeporem, pure, S exprelz rogat alicui relticuere hared;:
yﬁem cum, monrur, prefamicur id didum, fub_ condirie

one, fifine u‘beris;i‘eheEe§s;51.‘5!?.-@.%.”&%4;@»1&6@#6;@:

millaria difpofitio evanni

& videtur. Noratu hic dignum, .
Quinam fro@bs fideicommilloram, ante refitutionem
perceptirefticutioni & Recadentia obnoxii ? Idbene mon-
firat 418, fF 24 S8, Trebel, agde Maynard. 6, 5! decsf, 62, uhi
clareextat, non venire fru@us nifi ex.mora; non er 0
Pprecife a tempore mgxriq;‘;e“ﬁa'(brj{s;  Idem bbt,ihét”_'i'n,%é-
gatorum fru&ibus. &-ufaris: 3.7, L14.434. de.ufur, /. $7.
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’ LL) ¢ ey 1 Recadenti
143 17: S fiduciariug rogaces fit, quod ex hareditate, cum eenda
morirur. funerfaerit. fideicommiffario refttuEre nPIK €: contra C.,
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lsgaﬂ,f{quﬂ.m difpofitionem auth,Contra C.ad, Sﬁ Treb. & 7lfrcl;




alienato-
rum in
fraudem
Credito-
rum,

6 (64) &

Recadentia | §.18. 10 frandemm Creditorum ‘ailighaiﬁh‘l‘i'é\';o‘é\éfhf i{;-
')

&ione Panisana,quz quibusdam dicitut nafiex jureins
Praorio fc.pignore, imperratoeximniiffibne, vel, ut ali-
qui pu‘dnr ex fifo doqiinio,’VidL[kpr. 2.14.8§. 6.1deact,

Fran z Ex..q 4. *Aliquiconrra exitimant, nafci exjuré

o #drews, maleficio . Fraudationie; uhde & in‘faddim dici
orrs 18 e i frand id et fia uit BicCius AwF. Jur. Civ f68. 5.2,

0 7 b G0 12 cafa quandBura & nomink revosanda. 4

14.fF.quantin fr.tred. Optime conciliat & dicit Zofius 44
vie ff que infrend. n.3. !ocu/ionalite_'r tantum ratione male:
ficji han¢ aRionem Competere prigcipaliter vero ratione
fiG dothinii, quoid bizbeat debitor: Adde Eckolt. ad bit.n.2.
‘Dattir vera, i abaliehante traudulofe 2nimo 68 evenen, d-
lienario fufceépta: - qUi actepit ritulg Werarivo, five Civerit
five néfciveri('Fraaggfﬁ°;‘§eﬁitugre tenetur, /b, §.uid.e.&
arg. L3z, i rebiis Creditys,ad qivam Jegems vid DI Schve:
deri Tub Prafidit B. Lavicerb, Ctjis /upra pag. 14. mientio
njed, Qui tiraltpxero/s Atcépiv retinee nifi copfcind fraud
dis fierit/.o. 8. 42,65 5. C. rod, Carpzoy, p.3. decif, 324.3.
7:/¢97., Conlciu§ fraudisin {idum tenetur, finé refufioné
'g_&.em, nifi pened Yebirorem alienantem “pretiien  2dhuc
xtet, hec tfifitdirurs fit, qliodimerito rectipérar;/ 7.4 -
470 Repicuntirhiac 4%ibie non fol am'res, (2d & fYuQus,
femipore alienationis térra coharentes, & poft inchokrud
Judicium percepti, £ 1. § 20.7 fin.§. 4 4 #don'autern qu
Jniedio rempore, inter alienatiogern (¢ & l:&iscog}éﬂgf_iﬁ'
Tech’, percepti 4./ fn.§, 4, Quid, fideb¥sy, tnee bens 1me
Miflidtiens & ditéaiohets, ahed'ifrh i Jnes frauda:
Tenfer rem dlienet, & poft , paFLifls BaHiE, Tisqlie excus-
fis, appateat bonanon {ufficere; Bt rime dabitur hec a-
&io ,fpesque Recadentiz eft. 7 1.§.1. 2, yy:d.rx 1. Cotod. cumh
'xgmxigélo inrenta, perfitionem juriscenfearur fata D.S;rg‘:-
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Ex. 44 86, 77.Vinnius ad §.6.1, de 2%, 5. 3. inflituta ergohac
a&tione, in bona debiroris res per Recadentiamrediguntur,
& habenruwr, ac fifem per in bonis debitoris n_zapﬁﬁ‘e.nr&:f.
Ldead. Quer. Sidebitor creditori coidam vigilantifolvit;
an czteri credicores id poffint repetere? Bonisjam poffef-
fis, folurio fa&a revocarur, £4.§.7. 4 24, gue in fr. Idem eft
juris, bonis quidem nondurn pg)ireﬂis, plur«t?us tamen
Creditoribuis inltanibus & folutionem urgentibus, fi fe.
uni per grarificationem folvatir. /, 24. in fin,d.¢. Bonis a
Crediroribus nondum pofle(fis, nec mftantibus, fi quid (-
lutaro fubditinguitur, incer credirores par jure frugn:
tes, & quoram alii aliis objus potius praferpntur; Primi
generiscreditores id, quod uniex illis folutum, nequeunt
repetere, £.6.5.7.4.£.4.6.§. 2 f. de e, astor. judie. poff. Se-

cundi generis creditores, quod attiner, revocabunt quod
alreri folutum, Zap.

J7e.D, Steuv. £x, 44, ¢6. 90, 1.

"beneficicinvenrami hareditaterm adiens. & ignorans, effe

alios creditores potiores, prius venientibus creditor bus
& legatariis i tistecerit, quod creditores poftea fi uperveni-
entes,qui credita fua' non fnnrconfecqri;'iplhm‘ quidem
hazredem nequeant convenire, fed creditores, quibusmi.
nus juriseft, vel legararios, Lult,§.4.5.6. 7.8, C. de jure de
bLber, D Sirtiy. Ex. 33, 2h. 58 Datur vero Pauliana in fi ubfi-
dium, deficienribus aliis remediis ordinariis ; fiergoéx bo-
nis deb:toris po(fi+ adh uc per illius excuflionem fatisfieri,
hec a®io non datr /g, §ult. de b, e, J4d.poff.Carpz. p.
3,decif 224.3.15. D, Strav, Ex. 44.¢6.81.Eckolt. 4d 4. tit [f.5.8.
Darurhzca&iointra annum utilem, /1. € 10. gue in fraud,
ered.Imocontra titnlo Incrativo poffidentem intra 30.an-
nos. Carpz, i, 1. Refp. 5. wum 1y, Circa hanc a@ionem Pat-
lianam vide multa elegantia apud Brunnem.s, s, : Huic
i i

: a&ioni

$. uls.i.feq. de Fur fie. €8 L5.C.de priv,’ o
Hinc etiam eft, fi hares, fub

e o~
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adioni Paulian® valde affinis a&io Favianas qpaa liberto
in fraudem Patroni alienata, Patronus liberivé ejusrevo-
cant, £38.5.in Fabiana f. de ufur.L.16, de jur. ’Zd_fr.‘. & Calvifi-
ana, eadem qua Faviana revocans, 416, §. idem feribit. .
‘deperit, bered. Lult. S 1 [F. fi quidin frand patron.
Qe 19 Qoad poll-fl nem utilsinfpedfioeh an remedi
per Reme. HM re_cupgrandappﬁémoms 47.de vi & vt arm, ¢, [epe.
diwn unde g X,de refli# polnon tantum comperatcontra fpoliantem;
L5 fed & &onrratertium pofleforern , quibonam fidem & ti=
tulum habet, ad eym ¢ ffe@um, ut Recadentia & reftitutio
illico-obtingat priftino depoffcHonaro? Praxi magis con-
veniens eft, non dari conira bonz-fidei pofliflorem hoc
fummariiffimum remedinm , yvernm ordinario remedio
tatis conveniendus & Recadentia eodem procuranda, Vide
D.Ziglet in nitidyffimis notss ad Lancel.Infl. Fur Can p.ri. 780,
Recadentia _ ? 20, Non raro Recadentiamn operatur in contradibus
sbdalum “dolus, & quidem dans caufam contraébusb. f reddit eos
aibus,  aplojure nullos, £ 7.pr-416.5. 1.1 de mizor. licet dormnium,
quod alicui mirum videri queat, tranfeat 4rg. d (7 ff.de
dolo mal & fpeciali aione rei perfecutoria Recadentia peti
debet, /2. per, d. 2, Contr: & bus fir. jur. dans caufam non
reddit eosiplojure nullos, juxta Jus Civile4 36.de 7.0. €x=
ceptio ramen doli, vel adtio de dalo datur 4. .. JureCano-
nico dolus fimplicite conrra@um five b. f. five ftr:&i ju-
ris (quam diftin@ionem , & quidem bene, non agnofcit
hocjus. Conferetiam Grotiumde 7. 8.6 P, 4ib.2. €.10. nal,)
ipfo jurereddic nullum D4, snc.1. X, de plus. pef. D. Stryck

"Difp: differ. Juris Civ,¢5 Can, dec.,#b,7, Add. Grotivs#-2-
£ 1.mnm. g, Schilter 4d31g:ﬂ de del, th, 20, Dolo ver0 dece-
ptus, quod notatu dignum , habet ele&ionem, ancontra®
&um nullum dicere, an contra adverfarium agere velit
ad fupplementum lzfionis. Carpz..3:C.34 4 7: 7 'j_f:ff




“s1.) ad obtinendam Recadey

8 (67) &

9:%.4. Ta'dolofd ergo lZfione ita refcinditur contra@us,
ut Reo,v. g.emrori decipienti ele@io noa relinquatur, an
fupplere juftum prefium malir, remque retinere; ft. quia
contra@us ipfo jure nullus eft, ranquam cui dolus caufam
dedit: Alirer fe res haber, quando alter contrahentium
re ipfh fine dolo alterins fuit lefus ul’tra:dnmxdmnl , nam
tinc contralus hfo jure'quidem fubfiftir, fed refcinditur
beneficio £ 2. C.de refc. vend.qhod concedit lzdenti optio-
nem), utrum velitrotam remreflitui, & Recadentiz lo-
cum concedere, an vero lzfionem totam refarciri.Carpz,

e/, D. Struv.Bx.8.2b. 28,

* g2 ST quis mrerdadaus quid fecerit & d ederit,id reg {f;ﬁ"iﬁ‘:x‘
& vim
non eft fimplicicer extra agentem Ariftor 44, 1. Eth. cap.t compulfi-
Conf'Gror. deJ.B.& P, 4b.2.c.n1.§. 7. & hoc obfinet non ™™

* tantum'in fci&i juris, fed & bonz fidei contra&ibus, It

laviter b5, §. 1.7.de exception. illius enim principitim

cet metus illis caufarm dedetie, £'. i fin. C. quod met canf.
vernm exzquitate adtio vel priftina per Recadentiim a

Pratore veftituicur,veknova,guod metuscanfs contra quem-
vis poflefforem Ceft enim in rem (tripra, Z 0 6.8 quod
met.cau/. quarum saturahacelt; quodorigine quidem fint
perfonales eff. -Gom tamef participetic areatibos Suchole.
D18, ¢b.9.€ 10, & fethper rem feq iantur,; quales 3&iones
in rem (eripez finr: de pecutio, noxalis, de pauperie, ad
exhibendum Pauliana; ex jare protimifeos legal &c.qua-
rum infticuendarim’eft forum ‘rei fir D.Strav. £x 5. 28,
_ tiaminflituitar, 414,85 &4,

"Metum incutiens, velillius conféins rem acqirens, gk
‘&us & confumptos percipiendos, tercius vero b, F poffef-
for tantum extantes, & quatenus ex confumptis fa&us
eft locupletior, retticuit D. Struv. £x ¢ 24,20 Reftitutio verb

& Recadentia talismodirei vi excuffie fire refufione prétii
3 : I2 ﬁ[,
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fir, argum.1. 2,C. de furt, (non obflante.4 3.C. de bis gua mes.
eauf.f4ét.ibi enim haud dubie difpofitim, quod a&or pre-
tium, amerum inferente acceptum;, poffeflori tertio re-
fticuere teneatur. Confer Brunnem. 4d¢.4) b tamenf.
pofleffor liberatur, fi res antelitem conteftatam perierit,
1.14.§.5.ff quod met.can/nifi inde locupletior fa@us; tunc
enimin quantum lucri, tantum etiam Recadensse &reftis
‘tutioni obnoxium, 418, 4. #. s g

§.22. Contra&ibus non raro conditionesapponi fveve-

runt ; ibi jucunda & in praxi utilis disquifitio e, quibus
cafibus Recadentia tunclocum inveniat, quidve jurisquos
ad dominium, periculum, quin& fru&us pendente con-
ditione perceptos? Conditio alia eft /u/penfiua, five, utqui-
busdam dicitur, conftitutiva,qua a&um plene perficien-
dum confertineventum futurum:. vel Refo/utiva, quaea-
Qum jam perfeGum fub futoro aliquo eventa refolvit,
L2, ff.de in diem addic, L1, de L Commiff. Si condiditio /-
[penfiva contralibus appofita, pendente conditione con-
ventio, v.g.emtio, in fufpenfo & pendenti eft, nec pro-
pter fubfequentem traditionem dominium transfertur,
nec fru&tusemtoris funt, £ 4. princ.d. +.Quod fi vero con-
ditio hc [ufpenfiva dehinc exser, pura retro conventio
inita fingitur; adeoque fruus pendente conditione per-
cepti ad emtorem fpe@ant. Si veroconditio defeceriz, €
contrario retro fingitur nulla extitiffle conventio ,/ & f
de pericul. &5 4. 37. . de contra Emz; adeoque omnia com®
modaere percepta in venditorem recidunt ,eidemqueree
ftituenda, 4./ #. Incidenter etiam hic quzritur, quoad pe-
riculum quid juris, fidi@a conditio extizeris? diftingven-
dum, an sz torum res perierit, & ad Venditorem fpedat
periculum, quia conditio licet exriterit, re plane peremta,
non reperit, ubi ad effc@um fupra mgmoratz ﬁ&:;l; ;‘:-
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. riadifcoffa. Confer etiam

trotraQionis, pedem fignat, Z 8. ff depesiculo 5 commod.sei
Yend d.pens €, cod, Carpz p.2.C.4. D. 1z.Lauterb. 4d siz.ff. de
pericul.reinend.an pro parte ves perierit, & periculum de-
teriorationis ad emtorem pertinet 4.4 §. pr. €& 4 pen.C.eod.

Carpz. p.2.C.26,D.22. Siveroconditio defecerityomne pe--

riculum ad venditorem fpe@ar: venditio enim rétro pro
non, contra®a habetur; 4.48.6°1 32, infin.ff.d.2.D. Struy,
Ex. 23,¢b 99.& Majer. ad 7. p.701. Siconditio refolutiva, qua-

lis in pa&o commiflorio, contraéibus appofita fit, tunc

pura {tatim conventioinitacenfetur, 4z f.de patt, commsjf:
adaoque poft traditionem dommuunj & fru&us_agqmr_un—
tur emtori: refoluta tamen conyentione,’ dominium iplo

jure redit, fru@usque interim percepti priftino doming

reftituendi; periculum etiam, quod ante refolutionem

contigit, emtoris eft. De pa&ohoccommiflorio qui plura
Kire defiderat, adeat elegantiffiimam tra&ationem Ijufir,
Dn.Gothofredi aJehna de L. commifubiex affe hae Mmate-
auream s 2.ff. de addict. iy dieny,

Lauterb. add.s. ubieleganter etiam monftratur, addi®io-
nemindiem vel/w/penfive vel refolytive Emtionivenditioni
apponi; fi /u/penfive v. g.fi nemo intratres dies plis offe-
ret, tunc fit tibi 1 0o, vendita domus ; interim ‘dominium
&periculum & fru@as funr vendicoris, licét erfitor con-
ditionalis in eorum-poffeffione fit; exiftente enim condj.
tione fruus priftino domino reftituend;, quin & defici-
ente conditione cum ex tunc n. perfeQa demum conven-
tio fit. 4.8, . de pericul, €5 comm, ye; Yend. Sivefolutive addiQio
indiem concepra, v.g.jam fictibi venditadomus 100, nif
quis intra tres dies pius offeret, tunc Ratim dominum &
periculum penes emtorem eft, idemque fru@us, revc-
caliter tamen,, lucratur; f2G4 ergorefolutione, & oblata
atertio meliori conditione, priori domino fruQus reftitn-
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andi, /. 4.§:4.0.6,pr. ¢ L16. de smdiens 2ddic3. (licet emtor
idem offerens pretium,quad ipf ex jure protimifeos licet,
rem {ibi dehincaddic obunuerin /. o.§.1,d.#: Frantzck s6id,
num.9.) & pignusinrerim conftirutum refolvitor, £.4.§. 3.
4. t.Coufer B, Lauterb. & D. S ruv. 244, ¢. Refolura Frima
emuone, an &arrha, veQigal. gabellavel laudeminm re-
peti poffit, deeovide Fraimziin witiliimol tra@. de Javdem
685 &1z Heede condinonibis o @a & venditioni ap-
ffffjfl:g;: plicata, reliquis contraéibus optime erism conveniunt,
oneob re- - -§ 23 Si.vendiror antetraditionem, vel inipfa re vendira
favatam  tradira domininem { vel hypothecam Carpzov. pir. C.28. D; |
dominium . - s 3 - £ Rovs i = |
velhypo-  2%:):tamdiu fibi refervavie; donec omirie py etium fuie Glu- |
shecam.  tnn, hujusvirtate dominus, vet hypothecam fibi: refers
vans, rem per Recadentiam ira recuperar, ut omnibus cre-
ditoribus, etiam fifco praferarur; nec opus habeat chm
aliis de priorirate certa,arg. /.5 §.18 ff a0 Trib aition Carpz.
2:1.C.28.D. 2165 lib, 1. Ref.108. num.3. D.Strow. Bx 44. vby 46,
Ubi veroavenditore refervata hypotheta vel dominim
pericalum nihilominus et penes emtoren §.7. 7. de £, 2.
nam emtio pure fala eftvid Lauterbsd ff de Leg. Commif,
in fin.Mayec ad 1, p, 790:In praxitamen, teitanre Carpz i
1.Re/p.108;,contrarinm fervarut, nbivalismody venderitis -
adhuc periculym eft. Hicetiam incidentery utilirer tamien;
notabis, quod, indifferenter credifor:bus debitoris omni: »
bus, etiam fifco , in concurfu eredioruf praferarurille,
qui pignus confegutys in re; anrequam ilam debitor eme-
xet; adeogue nec ipfe -opus. hubeat cixm aliis de prioricate

 ESxtare, /12, C. dedifirait, pignor.D), Struv. d.h Carpz p-o
Recadentia G, 2p," g, : ' e : Py
in Jure Re-+* R % EiE ik ¥ ot
:‘agius. .- -§:24-Notabiles Recaderitizin materia Retra@vs oecurt

runt, ibi praprimis notanda divifio in retraGurm legalem
& convutionatem, In legali, qui velpropter (1) domininm
x g dire-




® (7t ) &

directum (2) ereditum( 3 Vicinitarem(4) ro’mmuﬁio'mm(y_)ro}y
[anguinitarem competic, datur 6t de Reeratiu, contra
; quemvis poflefforem, in quem emtor, fine denunciatione,
priftino domino fadla, eamque fobfecuta renunciatione
| rem iterum alienauit : eRque s rem feriptas major enim
" eft poteltas legis, rerta@um concedentis, quam he minis,
pato iftum fibi refervantis Gail 5,04/, 19. nuns.5.6 /9 a-
deoque ex retra&u convenssonati non darur adio coutra
alium, quam pecifcentem ejusque haredes, non verocons
tra terrium D. Struv. £x. 25,25, 33. Carpz. p:2:C.42.4.8.6 9,
proinde ue prior noneft inrem feripta, necconfratertium

competit, nifi ‘tertius paGum illud: fciverit - &aud;sque_ oA
f particeps rem:nihilominus$ comparaverit , Carpz. d/ def.
' 12.vel:hypotheca una curh jure protimifeos a'primoexpref-
ferelervaca fit. ‘Carpz a/def.n. Sinondum traditio tertio
fafta, Recadentiz adhuc lotus, Carpz.d.4 def10, FruQus,
utpote'a pura dornino preceprs, non recidunt in retrahen:
tem ,arg. /.2.C.\de pact.interemt.tempore vero Retraus
adhuc pémttenzes pro rata termporis (ut fi emtor fundum
Per quatuor menfesderinuerit, tertiam parterr fruQuum
percipiat , venditor reliquuum ) inter emtorem & retra-
hentem dividuntur, nifs paéto aliud convenerit, Garpzov.
kb5 Refp agy Neque etiam® pignus interim® confticucum
folvitur per retrovenditionem: tenetur tamen enitor poft
| Recadentiam rem luere, aut intere(le preftare D.Struv.
Ex. 3. 06, Impetife néceflariz a retrahente ante Reéca-
dentidm refundendey Carpzov. p.s, ¢, 32.D.7. Utiles quo-

guejuxra Rachel Furispr, 44,3, tit. 43 n.8. Competit haca- Recadentia

&o intraannud urilem;  tempore feil Kientiz & con e

; tralus computandum, 'D.Strtv. 4. £ 2b. 4. Porro in ma- bitoriam,
. ‘teria:emtionis venditionis, aliisve contra&ibus ‘emtionis
inftar fe habentibus; ut permiitatiorie, divifione; 8 datione
in



in folutum, 419.§.5. . de dedil. edict.valde confpicua Reca-
dentia, que mediante a&tione redhibitoria vonditori &c.
obtingit 3 Eft enim redbibatoria altio perfonalis, qua em-
tores in re comparaia notabilicer lai agunt contra ven-
ditores ad ipfam rem redhibendam. Resergo invendico-
rem, prerio ab ipfo reftitnto, recidie. £ 20 pr.€5 L, 60. de dea
dil. ed:é3. emtor viciffim precinm recipit, cum uluris; 4 27,
/29.5.2.4 ¢ eromnibusfumtibus, qui volenre venditore fadi
funt, ! 27.d.¢. Sivenditor ftivit vitiuns, interc{le prafat., /
B.ff. de2it empt. Non vero Recadencia & redhibitio ex
hoc Edifto locum habet, quando resemra facto emtoris
_in aliam {peciem eft commutara, ut bene refporfum apud
Recadentia Carpzov. p.1.decif. 222.  Evero in electione emteris; an
in locatio- - . . .
ne Condy. Velit Recadentiz locum concedere & redbsbitorsa, an vero
Eione. « guando minoris agere D, Strav. Bx,27.¢h,10.

§-25. In locarione conductione aliquor Recadentiz ob-
viz ; {pecialis hic cafus: quod, . finito tempore locarioni
prafituro, res quidern locata Ratim recidere poffic; fi ta-
men conductordiutius in pofleflione relinquatar, in pre-
diis rufliess ad finem anni, usque dum fracrus perceptiy,
Jicet locatioanteaad lnfirum factasin pradiis vero srbani,
quousque aliquis habitaverit, quia in pradiis urbanis fin-
gulis momenns ufus cedre, reconductio racite facta vide.
tur, vid.omnino. 4. §.fn.ff. locat.con. Porro ante iem-

= pus lacarionis conduce. finitam jufte conducior expelli-

rurresve locata recidit; i (1) ipfe dominuszdibusindigeaty |

hacrenus inhabiratis incendio forte confumtis, é 3. G /4
vt Cond.(2) fj edes locar® rninofe reparande, d.l.3,65°30.P"-
* J.d.2-Reparatione vero facta,exaquitate refticutio conr
ducori facienda, Franiz k ad ¢it.ff Loc, eod. num. 148 1te®
(3) ficondu@or re male utarur, 4./ 3. quin & fi, (4) res
locata vendita fit; juxea proverbium; Kauff gebet Yor

; 2 g ductor!
I

.
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Miefle, nifi pa@am cum emtore initum de re iocatacon-
du@orirelinquenda, /..C. loc. cond. vel condu@ori ad fe-
curicatern resalocatore fi¢ oppignorata. Carpz p.2C. 37.D.
4. num. 5. Merito ergo, re tertio vendita, inrerefle cons
du&ori recedenti przflandum, 4. €. Locat, Cond, & L. 25 f.
eod. Condu&or tamen, quoadimpenfas neceflarias & uri-

lesinrem¥a&as, £ r.pr.lss §.Lif. loc, cond. ante Recaden- Téec:u;cmia
: oy , “mphy-
tiam meritojure retentionis Utitar, arg. /s, verf. manebiz, “ophy

ﬁ: de impenfis, rem dor. In Emphyt eufi quoque, locationi
condu@ioni valde affini, mulras Recadentias deprehen-
dere licer; fic in emphyreufi Secu/ars triennio,inEcclefiaflica,
- cujusmajorfavor, biennio, non foluto canone, Emphy-
teutajure fuo cadit; Culpofa quoque & infignisrei dete-
rioratio Recadentizviam flernit. Contingit hicporroRe-
cadentia extin®is omnibus perfonis, pro quibus fuit con-
cefls; Emphyreus fine confenfy domini alienata; Ceffio:
ne, prafcriptione, temporislapfu, ad quod fuit conrrada;
enditaiemphytenfi,‘dominus habet intra duos menfes
Ipem Recadentiz objus Protimifeos & Retra&us,uti e rex-
tibus juris fatisclarnm. §j hyporheca ab emphyteuta ter-
tio (inedomini confenfu conftituta, per Recadentiam cons
{olidativam id pignus, ex verjori f; ententia, non refolvirur,

Vi431.ff depignor. Carpz. p. 2. C.25. D. 7. Lauterb. adziz. ff fi
ager vectigalis, /. 51, Struv. Ex, 1,

26.70, Diffentit Brunnem.
add iz, '
. '§. 26. In contractn focietatis, {j
ratur, ab altera verotantum oper.
fer & indubiorestantum quoadu
cata, & finita Socierate tora in conferentem recidiz; nec
focius_quid praeter lucrum parti

! ficipat, nifi concrariom
patto definitum, arg. §.2..de ficier. | 52. 2. §i2.verf. fiin
Coeunds ff-e0d, Gail. 2,0/ 24, v. 5, via, tamen Grot. de 7. Bi
e il K

g e

ab una parte res confe-

fum cenferur communi. ©

tenleos.

@praftentur, regulari: infcicniar
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¢.P.cap.12, num.24. & Vinn. 4ib.1.queft. s4.unde etiam efir,
qued hoc,in pafils pecuniz, cafu perdita, periculum per-,
tizeat ad folom conferentem, ranquam ejusdominum,,
arg.Ls8.prff-ds.quodtamencumgrano falisaccipiendum,
fienim lucrum iterum in {ocietatern venerit, zquum &
/52.§.2.4. ¢. conforme, ut fors prius reparetur, veliquum,
vero lucri demum rationem habeat ;ag in .,c,oniixi“necoti-
feratur, Brunnem.444. A sz. LEET ,
An Reca- - §.26.Credirz peeuniz filiofam.abeoque contra inten-
denria folu- iionam Seti Macedoniani folur repetitio'& Recadentia
s BB ceffat, 4igin fin ff.de R. C: L. §.fin. [ de”SCto Macedon. L. 44,
Macedoni- decondic indeb. vi didh SCri filustam, quidem exceptics
wo? - penrhabet, ut folvere non cogaturs pofiquam aurem de
f280 folvit, aQionem non habet, qua repetat & Recas
dentiam obtineat. Pignus quoque catenus datum pro{ua
guantitate debirum conficmat , necrecidis ac repetipoteft,
4.9.pr. de SC10 Macedon. Sitamen filiusfam. in facris paterni§
conflitiztus pignus det, vel rale debitum ex peculio, car
jus alienandi poreftatermn. non haber, folvar, tum patri Re-
cadentia-integra, resque extantesvindicat, /14 ff.deR.C.
confumtas condicit, Z.9.§. 1. - de SC¢o Macedon, non obftante
d. 14.de R.C,cirjus refolurionem vid.inbene elaborata D.
Hreronymt Beidners, JCri, Confil. Saxo Gothani, 4¢
SCto Macedoniano Difp, Isaug, Tubings anno1668. babitasb,jt
AnRees-  §.27.InContra&u pignoratitio fru@tus mediotempor®
denia fro- percepri in fortem imputantur, in tantum, ut creditor
contmaca Vol pofleflor, fi fru@us percepti pretium excedant , Fat
p,‘-g?ﬂomi- onem reddere, remque cum fructibus, nullio prerio res
ug fulo, refituere cogatur, /1. €. .G, de pignor. 4¢t. L <18.§.1
ffe0d.Carpzp.z CaDa. - Quid, ﬂ’pactum.aﬁtidit‘cfimm
adjectum ¢ cunc fruceus loco ufurarum forte promiffﬂl’ um
percipiuntur,, ec rec/dunt , nec in. forcem Imputantur ‘J
. s i




nifiodam quinctncium longe excedant; eatenus’eniu
ifv(ortem imputantar & recidint Carpz. p.2.G 30, D. 40.Tas
tius igitui' ereditori loco'contractus hu! us pignoratitit fob-
ftituere contraGum retrovenditionis; ibi enim emtor fru-
&us fine metw Recadentiz & absque obligatione ad red-
deéndum rationies; lucratar’, licet l.egitim'um “ffw‘,“'?m Héq_-‘
dhri longiflitie excédant, modo in enitidne non ulura di-
midiumm alter lefas fir; e enith ex'l.z.'C;a’e’{ief””d Lep,
4ir, Ref¢iflio & Recadentia conceditur vid. etiam Carpz.ps
27,6 Dt D, D. Steyck decant.contr fecl.2.cap. .57 ,
< §i1281 15, qbi contraSum dnnominatum a fua parte pri- Q;‘ltﬁfi:-
ﬁé&iﬁyp{evu, dh jur‘. QlV.pCBlllEGl‘F & a; COI‘}tra&gxeﬁhtﬁ'wmm&i_
poteft, concediturdue ipfi ex peenitentia; ad gbxmend'gm bus inpo-
Récadentiam ‘rei datee, condictio canfadara son fecurayl3ia. minatsy -
45 pr. fF.décondict. cauf. dut. Molinade 7.¢57. tr:2.Difprasfe
whi. 1. accipient] vero peenitentia & vefiliendi facultas in
fére'non concefla; arergomerito Carpz. pi 2.C.33: d. 23, num
§v'a plerisque ICtis® hodie « refuitetur) - qoi contedit in
contractibus innominatis & accipienti; antequam-& ipfe
faum impleveriy, refiliendi fachltarer. vide DoSteyck. «e
canticontr. [ec.3 cap.5. §.3.Strauch, Différt. ad, tniv. jus 16,
#umilyl Quid veré hodie ubiex pacto deliberato iniro:a-
&ionafcitur;an & implenti faculras refliendi; petendique
Recadentiam rei atee ycondittione’ caufin data canfunon fes
ewtwtributa ? Carpzov.itidem ¢./ ‘haud dabie’ refiliendifai
cultatem largivar: Verom', diftingfputaverims: finuduwn
_pactuin de-pérmutando, adeoque"nudﬁasﬁi'-mpariatoria cons
ventio, de fifmiter contrahendo i futurum, inita, fir,vias
cras permutabimus ;ab illo pa&o Wodienum licite rededere
poffamus; cujusmodi mens coiitrakichitiuth in! dabio fuifs
prafumitar, &eatenus Carprovii” defiitio merits, mon
Vero ultra approbatur . Struvi Ex. 6 ¢4, sa0 ‘Briquideny, fi
WIRR . K2 datae
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datee quoque-arrhe fint fub.amiffione fmplicium; i acqe-.
ptee, fub reftitutione duplicatarum. vid. Lauterb. Difp,de:
Arrba th.1o4.  Sivero-padum permutationis firmiter. fe,
- obligandi femel initum, v. g. equus meus tibi nunc fitper-;
mutatus vacca tuz, tunc, licer nulla traditio facta, minime,
ab earecedere ex praxi Imperii,. ubi padtis actio, datyr;,
Carpz. z.c;19.D.47. 2. 8. licitum viderur.. Quanto minus; fi,
jam tum ab uni parteimplementam fecutum ; nifi forteral-
ter preeftare a {ua perte vel nolit; vel non pofiit, quod vi-
ciflim promifit; quod fi enim & alter paratus fit implere,
contra bonam fidem egerem, peenitendo, vel dare-nolle,
vel datum repetere & Recadentiam. urgere Coufer D.

ot Stryckie, 4§, 5. adde D. Schilt: Ex. §.25.10.€5. /¢49.
oot §.29. Nulla materia in Jure Civ. intricatior ea; quee eff
indebite.  decondictione & Recadentiaindebiti; Admodum yero pla-
cet fuper atque omnes difficultates Neotericorum fimplex,
pura,’ex @quitate recepta fententia; cui adftipulatur etiam
Carpz:par. 3.6 15, d. 42. 5. 0.12./.5.Refp. 7.8.12. fegq D, Schil~
ter.Ex.addigefla 24. Vinnius guzfl. sbuflr.47,6i6.1.D. Struv.
Bx.18:b.40:.5trauch. ad 50 decif Exi6.6.1.% 2. quidittin=
guunt inter errorem fati'& juris: * Quod folutuh ex ers,
rorefalti, indiftincte Recadentiz- obnoxium; folutem. ex
errore juris indebitum, quodve nullo jure, segue naturali
neque civiliy neque a foluente.neque ab accipiente-de-
betur - repeti haud dubiepotelt; i 2antumfrilo Fure Civ,
nonvero ne quidem ex prefumta naturaliequitate debes
atur repeti poteft;fic.metu illato, folatum ex errore juris

vitando, alter vero de lucro captando;quod femper con
tingit, finulla fubfit-naruralis-obligatio repetitio & Re-
cadentit non denegatur.. Quid; vero tunc, fiintegra, le-
gata, non retenta quartaex.L, Falcidia, foluta? Si gx‘errt%xé{:i

s 4

merito repetitur & residiz; iergo folvens certet dedamno.
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.adeoque contra tertium fingularem.p
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fa&ti folutio falta, repktitionem hauddubie hsbeo; Si ex
errore juris, nonitem £.2.C fadb. folst. L, 7. C. de cong, ind;A
9. Gadeleg:Fatid, Singularirer mepirecepeum, quod fe-
qu'éi{tés',élias naturales obligationes, Jure Civ. in torum
improbentur , ita, ut facta foliftione ex errore, ‘I,’C-e‘}“.r:‘sz
mihildmnius'?wvfﬁﬂia”rndebiti'de‘t_u"r;quz}l’es funt(l)‘pupxﬂ.t g
4.29.{fisdeconditt indeb. (2 ) minorisy quidn’ inteyram regi-

tuiturs 4. 25.pr-de mixor, (3) Feemine; SCro- Vellejatio fe mu~+

-nitas ignorantis, Z9.C. ad $Cz. Velley: iden eft in _milx:gl')_t}:s?,
-rufticis & aliis; quibus jus igrorare licet. Vnde Sth}l'_ﬂ_?i'
- Ex24. thi 26 Nihil vero mihivifum umquam iniquics didh
‘quoddifpofitam iz ui. . de 04, quegsiexes neracta nafiin-
##ryquod-in caufis; in ‘quibus inficigndolis crefit, utin da-
‘mno injaria dato, legatis ad pias caufas &c.indebitum {o-
lutum non repetatur; quod Sevix. crediderim ‘in praxi fer-
“vari, cum contra-naturalem @quitatem’; fic aliquem: curm
-notorio damno alterius locupletdri, Quod & bene monet
Gifibertus iz Fufliniane barmonice ad d.§.ult, Similiter in
“Cond.jnd. ventuntin Recadentiam frutus, ut, f quantitas
foluta,tantundem. reftituacur, £ 7;/4p, .2 derm;]i&‘.‘ indeb.
4.3.€. eod. fine ufaris; £ 0.C.d, 1. (fi-tamen alter interini pe-
‘cunia ufus; non iniguum; de illa ufuras preftari. D. Schil-
ter Bx; .ad ff. 24, 2b, 36, €5 /e99.)  aliquando etiam pre-
tiunr, fi ‘nimirum €jusmodi res fit fungibilis, cujus preti-
-um variat, 465 §. 6,d.2. Hacaltio non eft in rem feripra,

: em.pofiefforem non dagur
arg.l g9.decond.ind. . AQ condictionem haric generalem

indebiti, reliqua (peciales Conditiones, fne Canfadata casie
J3 nozn fecuta &¢, merito retuleris, quibus intermediis Re-

cadentia rerum , indebite apud alteram exiftentiu m, pro-
mover: commode poterit. . ehohe :
K3 Carvr
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gl ; ! L Isnd e FIL ¢ TG UONTHAL
EW ¢ Recadentiis circa tertiam juris ‘objeltam;raGtiones
Recadentia Peeg 3 st Sy FoERAeEaTs. - <1
ereltitutio. A2, 16, ,-multa hici tradere , vix cerit-neceflé; Sicutignim

ne in inte- Perfonas & Res Recadentie vel obnoxiasvel non obroxias{a-
Brum - s haGenus demonftravimus; ita de aftionem inde fluen-
ium] Recadentiis judicare handdifficile fuerits Aliquovta-

mmen; Recadentiee » guarum fupfa nonmentidl fa€ka; hicre-
genfenda; ez vero funt, qua oriuntur-excapite! péltivu-

tionis in-integrum , qua eft remedium extraordinarive,

.quo judex ex caufa v. g. metus, doli;tatis, abfentia aliive

jufti impedimenti, -ftatus mutationis, ‘alienationis judicli
;mutandicanfa fate; imo tandem,vi generalis claufula; ex
-quahibet jufta ¢aufa ymploratusfine culpa fualefes inpri-

ftinum ftatum zeducic, 416, pr. fide minor eaque impetrata,

-comne antea-qf -amiffum recidse ac refituitur 42, G, guib. in
Saufinipteg.reflis 242§ 4. ff: deminpor 1. 26,§.8\ex quibcanf.
Juejconélogue exutragug partedu priftinune facim redu-
oantur; 4# C: derepit, giefiunt in jadic incint egr. reflit .

22.8. 1429, ffiex quibicanf. may, Quisvero hic effeGus;quoad
SfruQuum Recadentiamt vid. 24l §oss ff. de minor 128.§5. &

3 { ex quib. canf.mager; Schilt. Ex 11,26 §, Intra quod tempus
-reftirutio perendavid. (Frantzek. ad sic.devefb. inint. w. 4%
Quomedo autem & Quanto tempore leforam foccelfores
-petant, eleganter refert:Schoobel adyf Difp. 4,26, 7. Relti-
c’:ffl‘}ﬁ’;:: sationem inintegrum & Recadentiam’ priftinorum jurim
wfacapio- - SLIAMOPEratur adiq Reféifiria, quee datur ei, cujusresvere
nis. ufucapta eft, & quidem duplicirationes vel wmr&%l3laﬂ’
. e 1 cenus

%
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Qenws iehfensem; qui prefentis vrem, per €os quos in'Tug
poteftite *habebat, nullo thmen; relx&o defen(ore, quem:
Dominus rei convenire poffeeji(hodie (praefenti cdntrat
abfentem comperit remedium proteftationis, 4 2. C, de
annal. prefcripe.) ufucépity vel(2); ablenti contra prefes-
tem, qui rem, abfentis ob quam libet procabilem, et-
2 jam {tudiorum & mercature caufam ufucepit, ac.l ufu-
Y capionem refcindendam, & rem, per fitionem juris qua-
‘ fi nudquam  ufilch ptam ,~ € oM daufa reftituendam)
quo ipfo res in prifinum Dominym per Recadentiam
devolvitur. At
I
§. 2.Lis mota in judicio; quoad rem, qua alias brevi- pon litem
ofi tempore praferibipotelt; a empore noviflife COgﬁi,-‘;Uc“::gﬁgg»-
tionis'jadicialis poft 4o. demum annospree(cribirur; intra intra ;2_“3'
quodigitur tempus, {i ceetera fint paria, adhne fpes Re-annos,
cidentiee eft, que, tamen poft’4o.‘annos evanefcit vid./,
Bl C.deé prafe. 30, vel go. ammordm: - Specialiter notandum
guiod inftr.jurid judiciis, non guidem a rerporéinatie; (inl
« Bt judiciis & frultus & ufure fratim a tempore mora dew
bentur) fed tamen a tempore litis conteftate ' frultus , Uy
fure veru demumia tempore rei judicate. © vel ut quidami
textus) inter-quos 435 ff- de wfur. volunt; etiam a tempore
litis conteftationis (textus; ‘quod:probe notandym & in
judicando apprime utile ita poflent conciliari , we in his fir,
jur.judiciis ufuree tunc atempote litis conteftarionis des
beantur, fi fe. nulla probabilis Reolitigandi caufa fuerit
arg. ). 4o.de bered. petit.contrademum a tempore rerjudie
cata, i talis caufa adfuerit arg, 4i4) debeantur & Reca
dentie ‘obnoxie finf, Qlld juris.q;_ioad Recadertiamrer
lingiofe alienate? Id eleganter dedudum a Frantzck. 4é.
: 1. Refol,

%
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1. Refolir.per totum & Lauterb..dd ¢ie. ff. de Letigiofis. B =¢;

materia uberius a me explanata in leCtione Curloria «7
Auth. Litigiofa resy de Livggiof o v | oo

 Caryr VIL
" 24 20 : r
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Si quis Vafallus mortuus, reli¢tis incapacibusliberis,v.g.,
D adulterinis, inceftuofis ; naturalibus, non legitimatis,
per fubfuquens matrimonium (legitimati-enim per refcri-
ptum Principis, nifi Dominus direftus & agnati confen-,
ferint, non adminuntur : delegitimaus pluravid.apudIl-,
laftr. DieRhez. Comm.ad. 7. F. p. m. 300. 303 € 305. D. Struy,
ezp.9.4apb.3) mutis, furdis &, reéadenuafeudi Doming
vel agnatis haud dubie obtingit, utjura feudalia & Feudis
ftee uberius demonftrant. Confer, DiStvny. Syze. Fur, Feud.
d.c.p.  Quod mutum furdsm & furiofum, fpecializer  no,
randum, quod nulladiftinétio requiratur, novamne an anti-
quum feudum fit;naturaan cafutalis, Hluftris Dn.aRhez iz
Comm.in Jus fend pla§o.n:s. € feqq. Sipoftfeudum acqui-
fitum mutus fiat, feudonon excidit Carpz.p. 3.c.38. 4.8 D:
Struv. Syne.F. ¢.9.2.5. Pro modo tamen facultatum feudi
poftrecadentiam muto fuftentatio relinquend i;/nifii plefe
vel uxor honefte eum alere poflit, D.4 Rbez.c.hp.185. &
389. Dehermaphrodito quid juris; vid. fupra. 6.4 §:7. 2. 22’

1
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Si.vero ad Dominum I agoeates femel feudum pervenerit, non
poteft vecidere , licet ppﬁea.i,m_\perfc&o;, V. g muto, nafcentur
liberij nee Domino vel sgnatis auferri Michalor. tv. de cecis, mut.
&7 furd c.66 n.18. D Stenv. e.g. aph. 20.1.7. Dubiaadbuc vide-
tur queeltio de inceftuofis; E conjugio inceftuofo juria Gentium
& divini natos non fuccedere, nulium dubium. Quid verode
natis ex inceftu juris civitis 7 Decifio videtur petenda ¢ Carpzovii
Stavispr. Confifiar.lib.2 def. g9. vid.tamen 1, Steuv. obferv.feud.

ag. 70. Ubi jeneafesDominos JCros pronunciafle referr, quod,

“dum Nobilis camconfobria , non impetrata difpenfatione , ma-

trimonium inierit , & dehinc, relitta uxoregravida mortem obie-
rit, fendum non veuerit »d filium pofthumum , fod defunéti fra,
tres ', in fimultanea inveftitura comprehenfos.  In fendo foe:pu
nio foeminain fubfidium , deficente mafculo, fuccedens, feudum
femel quaefizum , mafculo dehine nato , reftizuere haud teneiur,
nifirultino defun@i uxor pragnans relié¢ta, & mafcolus dehine
editus;; tunc enim Kecadentie locus. Piftor. /ib iz, .35, D,
Strav. cap. 9. aph. §. n.8. Ludwel. de feud. pag. 5. Semel vero
pecmafculum exelufs, non femper, excinfa menet. D. Struy,
elp; ai8on. 6. IntDucata Megapolitano ex fingulari privilegio,
guod equiflimuss , filiz, non extantious featribus, feuda pater-

ne; taoguam ufufrutuaria ad viam retinent, adeoque ad Do, *
minun poft mortem earundem demum recidunt. D, Struv, Obf.

feud; prsy £ Jaadd

N e .
o

. § 2, Siparensinfavorem filii fui, uthic inveftiretur, ive no: Recadentia
_v,qm,ﬁvg antiquum feudum Domino refuraverit 3 & vivo patre feudi poft
filius fine liberis decefferit,, pater (nili omnino feuduim abdirave: refutatio.

mon tand jure fucceflionis: quam recadentie id d=nuo acquiiir.

2:Feud. 14, quod tacite inrefitatione refervatum credim - & foe

cafy feudum manet paternum , nec fit govum Tholof 716, 6. ¢,
g Synt. Fur B Stuv.cap.g. 0.3.4.3 1d, ¢. /.. 4. vecisht ta
fus; ubi feudum noyumafilio acquifitus reczdit in patrés. Porco
-per recadentium, (i avus confeguiente.filio, in hepoteth, vel fi ita
ad fracris fui filivm feudum tr@qﬁulfl‘ifgt.i nepote 1. fratris ﬁh’;; fing

e e TR P AR Aheatdl

“xit, el filtam quafi de novo feudoinveftiri curaverit, 2 Feud 49) "o

5




.. An Reca-
dentia in
Expettati-
varlis

fisdtdibus Fadalibus demortio,eorim pater sdmittifur. D.Seruvi
¢. [ n.3. in fineadd.Rofenth. cap.7. concl. r4. In feudo novomere
hereditario pater filio etiam fuccedit Rofenth. ¢, L.c. 22, Quid'fi
agnatus in alterius agnati favorem feudum refutaverit, anvecd
dentielocus? Videndam quidaéum : Si penitas jus funm cefs
fit, quam refucationem realem DD, vocant, haud admittetur,
cum renanciantibus juribus fuis regreffus non detur, Sivera
quoac certas perfonas, v. g. fratrem & ex eofilium; iis defunélis
fenuncians fuperftes fuccedit; dum perfonis faltem certis refutas
vit, & fic reliquum jus fibi falvum refervavit, Rofenth, de feud.
cap. 2. concl. 20, ¢.5. & D.a Rhetz. Comm. in 3 F. p. 302. 0.6,
Quzritur vero,, fi Vafallus decrepitus, poffeflor fendiantiqui, re
Furaverit feudum in favorem filii 5 absque confenfu Agnatorum
fimultanee inveltitoram; Dominus vero de novo peculiarem
concefferit inveftituram filio, cui agnati non centradicunt, nee
renovationem fimultanez invefiitura petunt., nifi ‘poft obitum
refutantis 5 an, obomiffionem & negligentiam in non petendo
renovationem fimultanez inveftitura , amittant feudum; adeor
que recadentia poft obitum filii noviter inveftiti locum habeat?
A qaiorem fententiam puto, non amitti fed recadentiz locum effe,
" §.3. Quid juris quoad Recadentiam, fi pluribus expedlativa
feudi data, pofteriori vero fimul traditio fata, quis prferens
dus? Ex zquitate juris naturalis, cui primum promisfio faftas
feudum ergo datum pofteriori vecidevet in priorem. Grot.:de
LB.&3 P, lib. 2 cap.z. f. 15.. Uluftr. D.a Rhetz. quoquen
Commn. ad. 3. F. p 168 ». r7. bene monftrat. ¢ ‘Gail. lib. 2. O

57, & Mev. p. 4. dec, ‘98. n. 9. Principem, ‘jukta coffimuned’
DD, fententiam , ex naturalitste fine traditione’ dominam trans,

ferre. arg.L.y.C. de loc.pt@d. civ.l. 2.C. de fund. & Jalt: ves
Jomn, Et hane fententiam praxin fequi; Ibidem tamen diftingui®
& credit,, ad gratiofam conceffionem, nor vero ¢onventicnemy
per modum contratus coficeptam iftam fententiam extenden-
dam effe’s ultimo énim caft & in contrallibus jukta 1. 15 quo-
ties. C. de R. V. pronunciantur ; ita, ut praveratur etiam
pofterior pofleionem nu@us, & qlivad 'priorem nulls vece-
Zentie fpes fit, mifi in iisb'(}erroﬁ% coficurrat dolus, fupra m;.
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soffuio, fed ipfi. pen aflionem =d indereffe fubveniatur,;infii  ut
" idein pager; expectativadib conffituto poffeflario primo data fit;
quod expettativasiocautele loco obfervandum commendat. p.
163" Prudentem cantelawesiamén Infly, Pac. Cefizy. Svec. de an-
no 1648 art. proequival. 0. f. finsihiter s guntl. f. fivtevea .87 .
Que véro. debita 10,85 1. werf. vationg tituli gutem-conventum
&0, quosd fatisfactiovem, Rotentiff Electori Braadenburgico
inlcompeniationem Suecis ¢eflorum, territoriordm ;) _Ilggsnagl
sutoritate datorum ; gbfervaram legimus, quod f&HQF‘%. ; &U’F“‘
Honorat!, D; Parensin Qb for conclidecif. . goodin tgﬂe" %0-
tabile Recadentize exernpinm nabis pewhet: Conf ’2(1.‘1'1“\‘;; hx‘ ES
DinRberz: adz. Feudssywarbilnvefit.2jus feud &7 sdverba s Ly
téfome alicur 87 co 1l §o 528 3. Vo 8B viduide Eﬁ?pjéﬂflﬁu Cif. 128,
&did g2 . Borpsullfsdedxpetto s fapatn, fing &, 4lios.a
. Parentescit. Aute i Qudipdiro i expedtati ve data s Principe,
Hauie inoriatyr ; sn'vedsdit, an vero a fycceflorefigvenda? Keci-
it johiifacceflorelptitingg, &cex prophio non:vego wlimi pof-
feflodivjnre & bencficio fitccedat + 1 1¥id, tamen Jiissiones apud
B:Seruvicgpizsapb. . . 5. Noweoi ity dad foeyandnis i hee
reditanio medoSebeneficio hulsispipofeioris fisccedan: \Stenvyid:
aphl g5 Burd de bac recadymtiacxpeQativaruin vid_apud D, s
Rheznds Comun cadjus fosdsp.igo s Cai vera.expeiative data o

*BINE A
b nii

Sjus céafinflsiati sl matanem feudi noy eft necéflarins ) ‘nec gh il -

ejusdeféttumfendom abideatom recidiz scnm-eXpediantia nop™'.

jds imre ded eantuina@ionem pesfonslem contra Deminum ope-
veturydD Strov. eapp.aphoy.mim--Alis et rario in Agnatis & fi-
mubitange inyeflitis,nquippe:thiijusfoccedendi in feudurn RyEe
conceffom, illiivere jus queefitima primo scquirente habent 5
quod ipfis inivitisayferri nequit 3 hifce ergo cafibus feudum glie:
mavuoi 4 hos réerderé aulhioveft dubipm.. . . A WD) ik
-m§04, Bletoratus familia exftingta, vecidirqpidern e dignis
per:alit familia.conferenda ;s Aur, Biskh. cap.y, . 3 Hog vero
tantumidei{ecularibus Ele@oratibiss !'mel!igendu{li Di$siim, cap,
soaphis.niz.) &quidem fuadente utilitate publics., nefg.nume:
rus Ele@orum minvatur : Coﬂagioll}m;!mm)a;néﬂﬂﬂiaqipﬁw Dn,

; = 3 R # Rhetz,

Jark
POt

¢ Recadentia
tasaddinperivim nungqnamtamen e potetbeenfelitari; fed fom. Ele@ora:

um,
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‘wRhetz.jii# feud.p. 68. n. 10. putat fieri debere cum tatius.Coller
oii confenfu , avg.ait. 4. Capit, Leop.verb. Undnberfold)es ale
'Fes pagjenige Colleginm’ “in weldhem fie folleniangenommmeniives
den , gnugfany gehdret. Dehac controverfia vide Ttterum dJé feuds
Fmperii c. 7. .15, Ceetera feuda opimiorasperta & vecadentia

Olim Imperater zliis pro lubita reinfeudare puterat, vid, Strauch,

in diff“de opping. Imp. imprimis ff. 22,8 27. Contrarins Limmn,

ad Capit.Cay. V. avt 6.1.5:859.ud Cap. Leop. Tom. V. jum{ubl.-

2. .56/ qui hic omnibus Stdtibus-olim ‘jus confentiendi fuiffe
propuguat. vid. D. s Rhetz. p.6z. 7 7./eq4. & D, Prafid. intvadi

de doniah. ¢.9i m.8. Inver-de feud. impeviz c.7- num. 31. [eq. ‘Hodie

feuda opimiora’kmperio:& domaniis imperialibus confolidandd§

& quidem vi Capitolationis Car. V.. ar#:6. & Leopold. arz. 30, Res

¢idunt fimul com-galittetritorio pertinentize ; five civiliter cohz?
rentidi@mobiliay utfuntin caftro I foralitio'machinee torstens

taque belficaD. Struv.capi 6.aphia2. nifi Vafallus ipfe poftsfew

- dum con¢effam ejusmodi res; acquifiverit,, quee perveniunt ad
heredesallodiales. Id. ¢. /. Libere Imperator reinfeudatjminora
impériifeudarecidentiny vidiForum avticulorym;&guidem vers

bis? Seetvad merctiiches ertragen; duéto argumiento s contrarion

An reca: ¢ §.3, Utilis difquifitio, domania:¢quas funt jura & bonaad pus
gentiain do blices Reipuibl ufus vel exprefle]. tavite deftineta) in fendum data
'";!“tfe";li‘;: fi vecidant ¥ Breviter videtur diltinguendum ; Siab abfoluto&
facuis?  patrimoniali Imperante eorum fadtwalicnatio 1. infeudstio; ivecas
dentia nullom invenit locum Secusimregno & Imperio non aby

foluto , nifi populi:vel ptécernm.confenfus acceflerit.: fieri tas

#ien non raro confuevit;-quod inhec regiminis genere populus

vel proceres liberiorem ‘dehis bunis pro neceffitate vel utilitate

Reip. difponendi facultatem/Idoperanti relinguant, Textor. Sy

, Jur.Gent. cap, 0. n, 22, feqig ' qudfaco , id guod abeo infendas
. "tam @ popule quoguo i proceribus ratam habendum; inlm-
. perio noftro jam abrantiquo talis infeudengi domania poteftas, ex?
perientia tefte, Imperatotibus relits; Hacienim ratione Status
&Ordines Irhperii Regalia Fifci &e. fint donfecati, < Tniféculari-

bus territoriis nullam dubium,-Principes,; ‘Comités &o. " Domas_

miaab Imperatore nox feudal qufitk fubinfendarelicite pOfE

£
&
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itay ut a&usfubirifendationis nullatenus, ne quidemia Statibus
provingialibusi gmprobandus fit; nifi per fpecialem promiflio-

nema Brincipe; Comite &c, \,medmng.lb_us»\htcrm, r,;ever'fahbus e
ipfisin conftituendis hujufmcdi fubfeudisjns con(‘enu_endl datum,

In Ecclefiafticis:tefritotiis,, i domania nondum fint infeudari fo-

lia ; fine Capitali confénfu , ex praxi Germani@ infeudari & fub-

infeudari nequeunt..; Qua ratione feculares liberiores, quam Ec.
ciefiafticis yid.fupra ¢it. Difp. deGursjur. fend. & d. tr, de Do-

i, Epifcopatuumiigitur res recidunt i fine debitis lolennite-

Sibus Aovites feudse = Si vero-res nfedai foli sacantesab Reeadoci
Epifcopo, teifendentur, , finc folennitatibus & Capituli confen- 1% rebus
£ix;1non recidunt 5, cumEgifcopus res infendari fornel folitas li- g, o
bere reitfeudet, & in quemcungueetiam cognatum libere; cons fine folenn,
ferat. vidiD. Struviie. saph 9. 0 6.aph. 2. &5 cap. 12, aph 23, in ar- infeudatis,
bitrio tamen Epiftopielt, an rem infeurlari folitam vacantem.do.
amahiis incprporare ;. anreinfeudare velit., vid. d.-¢r. de Doman,

Daps9. 2. 68T Jegg- & Dona Rhez. ip Comm, ad 3.0 p. 58. 146,

& p.gsamiSpecialiter tamen nontandum, quod recedentia Feudi Effe@us res
aintiqui extinguat hanc gualitatem operetusgue poft reinfendatio; codentis
nem noyum feudunt D. Swov. .1 7. ¢ap.3, 8ph. 2,1, . Siwpiy 041 vete-
iter feadumifrancum poft recadentiam alicui absque. mentiong "* <50¢
fervitiorum dertwo conceflam ,non amplius {tancim, manet, fed

fit fandum novum, ex cujusinatura,Vafallus fervitia feudalia p,iaé-'
St e i, 1.5 i S

2 §.6. Dé féudis oblatis queeritar , an, fi clpa.& feloniacom-

ailla, vecadentiie obje@um fint 2 Nullam dub(m:hm_é feuda e An Reca
jusdem cum aliis naturz effe ;- licer nolfascandum , mitius vafal- dentia: in
los plerbmque in ejusmodi oblatis feudis, in priftin plenz liber- f€vdis obla-
satis & dominii memoriam . quam in reliquis, haberi, Caufée ob«
Iasionis variz; Preecipuaquondamtempore juris. manuarii Def
Saultrechts, folebat elffencquilitio tutele ac defenfionis imp(;ten-

tiorum contra, pimis potentess: hinc & D, a Rhez, ad.f 7' P -

. 27 exiftimat, feuda opimiora Nobilium in Germania léra!i?e' b

effe oblata.! Conf. Itter, de feud. Jmp. cap. 1. maz cq ,P A % P ;
22, DiabBuben. Elect,jus. feud. c. 10, J .-Io.ng:'.zj(./ef?z}d: e
obl, Thomas difp. de feud, obj. Ly = coihene L. :
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§. 7= Notifimumexcjire feudalieft, quod jus feudi:tam dire:

Guin quum utile 30, ailBériim preferiptione acquiratur, Confer,

Spes reca- D, Stvuvi cap. . 2. 10/ 425 Vevew de feud, imperii cap. g flor &hi

‘ric?i“‘:i‘oll’::‘ completi 3o. 1t anni fint, domiinue, preet. 1 dominiuthudirc Gomj |
acqgiritur & :itilis dominii confolidstionis adeog, ue Recadentiiofpensinfiroul

&amittitar REQuirit. vid. omninc. Rofenth de feud c.s: comelicpr win, &
concl! el 1i utilis vero'domints , hidienus. piasiepisens, fipoft
fellione fev.di pr @feripti extidat ) habet sfionen\pesle mivindica
toriam - etiara contry i pfamidininuim ) ad reommestidain ilkas
poffelionens Rofenth “e.lsl concl =g, n: 2, Ludwili desfendes vig
- 218, hic veronotabis'] feadurm p ey €ptionemhmum siafork
eisil e a Fendiftis dici, vid: Rofentb, cap. 2! concl ye'cous praiceis
-meslitsn! prio A contineat cértatm Feudi forminei définitanbubldion dned
1 contings tamen id, quod #lége & confetudine fetiddlldetemik
riatumn eft; Sicur & illud feutiug, quiod Ginplitiser acontraheid
tibus conflitiitem, infivme ’Vbéﬁtgt‘!‘ﬁx’qﬂ 10 infedetiny faccedere
. poft Recidentiam in'ilo hafeulos | 'non' feemnimms 580 vrdinarias
*~ Juris feudalis regiilad’ inibi obfesvari, Wdér cit. /o @Qsenadigio-
> dum veroper preciefiptioned, Prafer fiodan japes vecadentin
i+ polk3o:arinos-acquiritu? 5 ita-'e Fontrario Dowinat idirectusrs
faum intfa §6.9nos nelisEnsfpern confelidatiotic & Reccdi
tid amiteie, Vid, D! Serav. capl iy aph. 3. n. 5.0 Domine vera dis
re€to &-Agnatis per 30. annosadmifls dets'incnei Vafalli poffcdc: -
ris pocive. aon ¢t urpete quibuyper Revadentiim nonduos jas
fuccadendi delacum erat; non ergs Saléntibus speréd ferpperRes
_ cadentigintegta. vid. fop?a .y, ue teftarsb R ferith cap 9.
17 shemb 2 dcomal TRyl i g gy esismili prdfriptin'gol annoriimy,
-, velitamemorialis temdaais, vel 100, vel oo, annorumicompleta
5. ; effet; utpote vindicanti domino vel agnato nullus fupcedendi los
cus intea-hod tempus apertuist dnfeudis enim preioriptio coritra
unum completa, Iteri nort obftdt, fed ea contra guemliburinind
.. Vidtocomplenda. add. Yeter.defoudidmp coy I 15t cvzg ghitye:
Transaltio -.§.8. Licetomnimoda alienatio feadiillicita, iliaquesecadentiom
g;nfi“i‘:a opereturs nullus tamen metus recadentiz ob trensattionem;-eX
s communi eniny feudorum jure Vafallis de litigiofo be_nftﬁCW&
dentiem,  feadotranfigéndi licentia: paffio wdjodicacur; modo rxfhlfddfﬁ ¢
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ut fravdulenter , fed omnia bonafide & dubio litis timoreagan-
:3: ,f r:.i.JFeuﬂ'. 8 jﬂ' 8i Pafallus Conf, D.Struy. S ]._If:l'r"ap. 22,
aph. §.1.5.€7 feq, nilienim hzc facultas V afallis; imprimis Nlu-
fribusin Imperio'concederetur,, magnrcopia litigiorum & diffi-
diorm, 8d ejus detrimentum, indecifa relmque.rejur, quod certe
non erat ferendum ; Vide omnino Itter.de Feudis wperiic.23. 0.6,
adeoque Klock. tons. 2, conf.7. n u5. [egq. bene monet, quod &
Dominus direftus teneatur inveftire illum, cui per m“”&'o"e“}
feudum, hadtenus controverfum obvenit. vide tamen 7. 278, Gug.
Non improbsbiliter tamen Rennem. i Furispr. memb. 3. difp 2y,
£b.18. putat, transactionem h-:;usmpqt;t_mtu.m v?lere in praju-
dicinmtranfingentis, non vero Domxm'_ diredi ; hinc & Rofenth.
cap-9. conel, 27. 1.16, a(lerit, quod ratione dominii direcli falva
res fit Domino; intervenientern qudgue Dominum ratione fui
intecefle ,» quando lis inter Vafallum &dlium agatut, admitten:
dumefle::ddem cap. 9. concl. 25 Proinde hene monet D, Struv;
© ddin.2y, toribsefle, in transaione sdhibere & Domini con:
fenfum, Parro transadtio agnatis nonobeft. Rofenth, ¢, 9. conel,
27.%: 17, )QUippe qui jure proprio in fendo fuccedunt;; ‘adeogue
fitlliorum interfit fpes Recadentize efty fitamen transatio ex caus
fa, agnatis quoque ‘manif: (e obftante s inita fuerit , non tam fa:
tum poffv{liris, quam jus sdverfatii eos a feudo ceflo excludit
D.Struvecit: i 2, opbg.u.9. Ex pleniffima quoque Vafallo.com-
petenti perceptione frutuug fluit, quodis fine meta Recadens
tienon folam queat locare.fundmn;vel.n}io modojus percipiendi
fruchus exfedo] temporario jure altericoncedere (fic paterfiline
in dotem ftiétus fendifuidicite caneedits vid. fupta pag. 1. & D,
SErQviciez.a. p: m2dn e Gailoz: Obf 117, 1. 7} Sed etiam coms
modtatem feudi, (nonipfum feudum Gpil. et /. hinc &tacitg hy-
potheca, qoee alias jurecivili ftatuta , ad-feudanon pertinet. D,
Struwie.ag 4. 27.) pignori dare, vel thypothecam inea conftitue-
re. (I&erﬁc?mn'MroPrincipes kmperii preefefurgs quoad re-
ditus oppignorsnt; Itter, J¢ feud dmpiy, 22, /. 5:Yinde quogoe
elt; quiod immiffio in'feudum retione fru@unim impetrari poffit:
. qua omnia.folide dedo@as D: Serviv, 8.7, F.é12; apb.s. Hifee
¥ero in cafbus; uti jam monitunkGeflionariinon ipfumijus feudi,
ERE ; nec
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pec formalem ufomfru@um & perpetaum jus , tefteDiStruvio
.87, 15. aph. 6.8 § fed tantum commoditatem temporariam
& forte vitalitiam » ufquedum cedentis jus refolvatury confe-
quuotury: Hucrefer etiam Dn. Parentis 5 obferv. For. confult.
decifubp ffius hae materia per rationes dubitsndi & decidendi
difcoflz; & preejudiciis vaviis adduétis, quorum fupra perr. jomme
giam megtio Fxtla; reborata, ‘Refolnto ergosjurediantisy  ftatim
etiam. refolvanturidoreridint memorssa: jurs wilia dependentia
Ceffionariorum.vid, D.a Rherz, «d LF. p. 252:0 1.8 feq. pag.
adeoqueimmiflioa judicenon porcit fieriuiie, qiem ad témpus
vitee Valslli & Recadentie indominum velsgosivs. Gail, 7004
127, 2. 2. D.a Rhetz. p. 2go.m. 5.\ Hartm Faftol 2 g 18: ANvner-
go poltimmiffionem ipfaves feadalis difteabivus, facdiutididtom,
commadires & frudtas feudales. Gail c. b n poPottiaradentiam
vero etiam dusat immillio} ficredicor vel victor, neiffesin'pofieft
fionem ex caufa judicativdocere velit, creditum invilits tom do-
mini vel agnatorum verfam eff¢, pute:pro re feudin elivranda,
maritanda filias ‘Gail. 4%, Vatallzs vero emphytevfin‘pros
prie dictam ; ‘cenfumnd, slinid; ev petuariunjus in feudofine meta
vecudentie conttivneremoniwsler. DaStilmg.23 @ ¢ - Defilto
veroglteri conftituto peFpertiario jure’ ntersaiticnem quiem
Vafilius feudo non excidit i fecus traditionefitta: 1d. ¢/ Laph:§:
my.ohei de feud Impsc. 31 ff . 6. ubi ita quogue in Comera pro-
nuncigtinrelle teftatur, < Si vertd Dominm confenfis in piir:us
fullos‘in Dominum veredontie pignovis metos' peonfulidatione
eig0 fatta ;! dominusdebiraiy folveretenerur. D Sriwws ¢l a7
&quidem y fiin pigaus cenfenficfine agnatis;ab-qué hdrum quos
queadjumento, ., Strav, &) e 228 c.a32a2. fiagrst! foliy
fine-confenfu doiini ; piznoratio plaue nulla D' Stiuv: ‘e vz, 4
23, 72 itayut neipfis gidesy confentientibus poftRecadentiam

necet; A cquirere tainegidrvitatent fendoidver meliys peddere.

ombino posefs Valallusyitaut poff RecddentiamBinnfolitiatior
nemiilla spudidominnm:pesmaneat, <D.Strav. ca1200. 807 12
Domine etismfeuduni oppignorare potelbfub piéto entichtetico
ut fradtus) fine Recadenbiarin Vafullam; Dominué percipiat, e
ifki in forgem i putentury (Wakallus vero-heg ipfodmmunis :‘f:i:
aan 1
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vitiis'elt, 1d ¢. 3. 2. 7.7, 20. Vid. tewt. fingular. jn ¢. infinuat. 1. 2
defend. ibigue Aug, Bacbollin colleét. ubi 4d c.cum contra, xb z}lg
pegnovibus late relpondet , & quod id in'fendo Franco no,;c] 0 ]‘_1.
neat, limitat, vid, tamen Covarruy, 3. var. refol,c.2. n. #-Molin,
de 3.°& F. tr.2.difp. 323, Jurisditione  com mero &_‘mxvgno im-
perio in dotem vel ufumfradtum concefla, an bona inter im con-
fifcara & Recadentia y plend jure nierito acquiraneur 3 a_)rc:: ‘.e,g 8{?. 2
foluto jure yecidant, cxaminag Rofenth. ¢. 5. congl. 6g.. '\ufu}“ u’
Domini & agoatorue fi feuda fint obligata; non folum confu m;r
creditoribus quoad prezlgrionem in concurfu, .fed etiam l:n’ca ;
devoluti & recadentis feudi fecurifunt de_credito. D. a Rhez.a
FF.p.335.1,28 1 Struy. e. 24, a. 23.0ifi forte confenfus, adtem-

it 2bidem. Subi i ). Quasdo re-
us reflcictus expiraverit 2bidem. Subinfeudatio,ntpgte nulla pro, Ql(ﬂ\‘_ .
grié di&taalién tirx)).yiH.D'. Stenv, 6.6, 248.87 ¢. 120 9.1.3 & feq7, & lentia in

5 AL 1
jure feudali licita, 2, Zeud. 34. .1, 2. Refoluto. vero, jure fubin,
feudantis & tuncrefolvitur jus fubinfeudsti ; nec 2gnatus ; -neg
Dominus dire&tus po& Recadentiam invitus fabvallum reci:
pere teanctar.  H.-Piftor. /7, 2. ucef, S 2um, 20, 0ifi. vel reg
fubinfeudari folita , vel feudum mere hepeditacium fit D, Struw,
¢.22.4.13. 2. 6. Sed fi Dominas vafallum {ubinfeudantem. he-
fedem inftituifl:t, & hic feudum alii anteain fubfendum dediffet;
an, mortuo domino teftatore , jus fubvafalli definet & vecidet?
Id pucat Dn.a Rhetz. ad 3. 1 P 255 7.4. Rebus fubinfeneari {o:
litis abdofitze conditiones a fubtqf{u@épte inconfvetze & durio-
tes, jure fubinfeudanris ftante, manet quidem; ‘nen vero poft
refolutionsm &,,Rg’c'((d;}z(tién(in‘;p.@j'udicihm Domini vel Agna-
torum..D. Steuv. e 222 1. 1. 52 Incrementam quoque. feudi,
POft Recadentiam obveniens, non fubvafalli, fed primi Domini
eftyin quem recidit. 1. Feud 4 /.. 6.1b'que Dn. aRhez. Subfey.
do, ut ut etiimruftico, commiflo, recadentia fit in {ubinfeudan.
tem, non vero in Dominum fupesiorem, [, Steuv.¢: 12.a 12, 1.3,
add, Capit. Leopold. §. 2. licer fuperioris uxor a (ubinfeudato
forte cucurbitata, D, a Rhetz, P: 239.7h 3., velin fuperiorem cri
men lefz Majeftatis commiffum, yel fubinfeudato gratia faéta fit
af{uperiore; eaenim P~az confi (cationis bonorum non prajudi-
cat. Id p. 240, 7.7 De fubinfeudatione & vecadentia feudorum

‘ Impe-

tione ?
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Imperielium multa elegantia vide penes Itterum de Feud, Inmp, c.

22, Anneétendum idhuc eft, quod expediativa a fublafeudante

d:te, ejusjare'refoluto, poft feudi Recadentiom infuperiorem,

etiam refolvattir, D. Struv, c. 7. @, 9.72..6, Quid vero dicendum

de eo, qui ex pacto- fuccellirio & copfiuternitatis fuiccedir, an &

poft devolutivnem & Recadentiam feudi data expeativa re-
folviear ? Diltinguic D. Strav. o L 2. 27, L o

Recadentia 9.9 Fendialienatio (quid vero nomine alienstionis veniat vide
feudioba- SYTUY. £:23.w: 3 feq.) itaillicita, ut, fifine expreffo five tacito Do=
lienatio-  minidivetti corleufu facta Struv. .23 2. 2. 7.0, & fubfecta tra-
nem, ditio, Recadentig Jocus (it D. Struv. d ¢, 13 4. .. Scienter compa-
rans, poft Recadentiam in dominum direétum , non recuperst a
venditore pretium. Idemic.73.4. 9:7. 9. licet, guod hic fingnlare;

patto fibi profpexeritdeevictione,ut bene D. Struv.d. /. 7, 1. feq,

. monet; Emitori taneany'bifodatnr a€tio ad evitionem adverfus
Jivenditoremn'Struv: 4. /.. 72. Vide Earidetn ¢.4; 4. 9 ubide evifti.

one; fi res aliena in fendurn’dara, Sitamens Vafalio alienante ads

jeéta conditio;fi Dominus'confenferit, bif auf ¥ehnberrlichen Con.

fens, feudo non privatur Vefallus, nec ilhid in Domisnum recidst,

D: Struv. 2./ '7 22" Dominus quiders dominum dicetum fing

Vafalli conféhflialienaié nequit, Do, Struv. ¢. 2. @.3,%. 3. & ¢, 13,

. 2 diffentit Antor. difp. fend'y th. 6. Non tamen’, fi Dominus

~

defatoidfecerit, dominim diveétum in Vafallum recidit, nec

«  jare fuo privarur; differeftigeratio inter ' dominiim’ dicectum &
£ utilem apud-D.Seruv. ¢, La.'o n. 1. Iter.de fead. Imp. ¢, 23, n27,
Oppignoratioptaffien julffs oh Domina direétolic i, quin & wie:
netio eriipbre net éffitatis! Sty 7.6/4.2. 4" 2. 5. Inalienatis
one fubfeudi ad evitandam véeadentiam £ ere Domini imme-
diati confenfus fatuunt Feudilt Struv.d 2. 4, 2, Mihi vero du-
bium, ‘annon fuperior, intermedjo sliensticnem permittente, &
tunc jus révocandihabeat, ac Recadentiamideo urgere poflit
quod - ipfe intermedius; i alidnafle; , feudupyamiliffet; nemo e-
nim plus juris “transférre’potelt ‘giamiple “habuit: Nullum ta-
men dubiumiin Imperic addbttam’a D' StFuvio fententiam com:
uniter prafticari: Agriatosum vero & fucceforum Confratrum
confenfl in alienatione feudi'non quiden; fimpliciter, fed tastum
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ad éfclndehdam olim, revocationem obus D.Struv. 4. . 3.aphag..
Quize hattenus dicls, intelligenda de feudo veteri & ex pacto &
providentla : in niovo enim ordirarie & hereditatio non opus a-
gnatorum confenfu? Domini tamen confenfu opus, licet non in
hzreditatio. tamen in navo feudo D, Stsuv. 4. 472,14, @ 13,1285
20, D alienatione feudorum imperii elegantia habet ltter. cap. 23,
de feudimperii. An aiitf¢qati feudi Recadenti obliet va'af_.'cr‘:pl‘llp?\'
Ve DIStrav, 7. 0. 73, 1, 20,28, i verohujusmed! feuda aperts,
i domintim recidazt, inter patrimonialia ipfius bona non, tefe-
tuntur, adeoqué 4o heredes bon , patrimonialium non pervent-
Ont, fed acquifita funt ; adeoque ad heeredes acquifitorum devol‘-1
V‘l\mﬂ!‘;RSI‘eht«h.mﬁ.;;.‘epiz;d, 6. Infignis quogue effetus Recadens
tize e ft, qiod'res, gue, qualitate jigéudan affecta, finonadfint a-

tati & fpetn fuccedendi habentes,eam qualitater amittar,& initer,
allodia reputétus Tabor. de Refut. feud. cap.s. th. §».

*.§. 0. In quas perfonas feudorums Recadentia fiat. , nunc dif-
piciendum. Curiofa queeftio eft ; Epifcopo mortuo, an Epifco
patus rgnfa:atir;}m‘peratqrem_&lmperiu'm,m vero inCapftullnm?
Vule Conring. 7 Difp, de Confiit Epifcop. Germ. th, 68. in fine;
priug, usque dum novus Epiicopus e Je€tus, Haud ‘meleganter
Zice!, adpr. qur Calvol; [f. Aufivege, concl. 1.2.38. dicit ; Capi-
tulum {ede vacante nomine retentionisjus Epifcopi habere ; ideo
& fede vacante Comitiisintereffe, quod & confirmatum in Jnffr.
- Pac. it 5, 9:add. Yexer. de feud. Imp. ¢'22.m.11. D. a Rherz,

ad yI_AF,p. 4107, 74. Notandum etiam ‘de feudis Ecclefiafticis,
Quod illa ex lege Corradinon committantur in perpetuuir, ob
noxam Epifcopi ael Abbatis, fed fltim,, dam vivit Epifcopus:
poft mortem vero ejus ad fuccefforem revertantur. 2. feud. 4o. 7
Jine Itter.¢. 7. Ob slienationem & traditionem feudinon hee'edi-
tarii Recadentia fit inimmedistum Dominum , qui damdin re:
tinef, usque dum alienans ejusqueliberi fint mortui, D. Steuv'é.
13- 4,20.(Communis tamen inGermania(ententia, liberis slienato-
uis in feudo veteri jus revocandi concedit, defata per mottem

parentis ad eos fucceflione Struv. ¢. 3. 4, 76,) His enim mortais, fi

Ffeudum fit vetus, venit ad agnatos, finovum, manet spud Démie
nutn p. Laph.rq, n.2.Ex jure [Z\:Iotimifeos Recadentiaagnatis obtin-
2 . git

In quos fiat
Recadentia
feud.

si1
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f,f,‘;‘:c;fj‘:m functus obtineat, Dittingvendum ; Contra zevtium p‘oﬂeﬁ‘of_ﬂ? ’

etiam fiwe. .

&g ?
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gitper aﬁign\sm,nevncatoriam, polt alienstionem intra snnum.
ipititzendar; ubi, vulito eodem pretio, qito alius comparavi,
yecadentinmimperiant; Si jure delsree fucceflionis recadentia eis
cbungar, nutlum previurm refundunt. D Struv,e, 13. 2.75.26.51 pon
ob slicnaticriem; fed ob aiiud deli¢tum feudum committatur, di:
fiingvitur ; an culpa commiffain Dominuim diretum, sn veroa-
tio modo extraDominum deliétum perpetratum ? Priori.cafu Ze-
cadentia fitin Dominum, & durat, ad vitam delinquentis ejusque
Iiberorum  his demortuis,i fendum vetiis,devolvitur adAguatos
fucceflio D.Struv.e 2.5y 2, 3. 14, Pofteriori cafy, fi feudum vetus,
Recadentiafit ftatim in Agoaros,exclufis itidem filus delinquentis
g‘lommunis {ententia quoed fitios in contrerium)Idem Capis a.ls.
Nonipfo jure di€lis cafibus committitur feudum & recidit, fed o-
puseftcaufe cognitione & fententia condémnatorie. D, Struv,c.
15.4. 22. Inarbitrio ergo Domini eftsnante fententism condemna:

_toriam culpam vel exprefle Vel tacite remittere velit, 1. Struv,
. €.10.4.20, &7 €. 13. @12, 1. 3.¢. 15 @. 12, fruftea contrsdicentibus A.
- gnatis, nifi fententia condemnororia jam fitlata , ipfisque hocipfo

per Recadentiam jsmeum jus quafitum, Struv. ¢. z5. .22.n9 He;
rediterium feudum commiffom,f. mere {, mextin ale i, Deming
indiftin@¢ ex quavis felonia cbvenit,nec fpe Recadentie in Agna.
tos eft. Struv.c. 1y 2.5, 7. Fevdum comn ifiim (b crimen pere
duellionis, mere hereditatiom Fifco defereur, hereditarium mix-
tum in Dominvm yecidit. D Stuv.d.l 0.8 & cap.zoa.12, 8.
Confer Itter. de feud Impeviicap 24 .5.87 12. 'Deémbortuc Do=
miro dire€to ejusque famifa,non Fifcogure vacentium benorum,
fed Vafalli vtili dominio direlum dominivm per vecadentiom ex
zquitate viciflim confolidatur D. Struv. ¢.75. 2.3.% 3.An vero its
confulidate feudo res fiet aliodialis, filieque polt talem Recaden:
tiam fuccedent ? dicendum vidétur, quodillam qualitatem, vt fo,
lum ad mafculos pertineat fucceffic, retinest. Struv, ¢, /.- Subjun-
genduimn sdhuc, ob fvitiam io fubdites, ' Recadentiam utilis do-
minii in Imperatorem quondam decretamn efle, uti teftatur Itrer.
de feud Imp. c. 24.1.6., : :
§.it Recadentis feudi contingente, utile cognufcere,quid quoad
in
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inquem, feudum forte alienatunyy actione revorototia inftituta,
esdem quosd fructus & impenfes; quajure civili in le vindica<
tione, hic:obfervanda, D, Steav. ¢, &g, 2. 2. S Son err Jupra
pag. 40, ff 9. Contraipfum vero delinquentenm agarur; five ip/o
Fure frudum dicatue commxm,»qupd vu_luntlgn Ilkr:xilt(libn_'t fllicia
fieri.D. Struvs ¢iiz5. @a 22, 6. ubi tantimi Lenter‘)_t:d eclaratoria
opus ; livenonipfo jure feudumcoi mittatur CF : t(;f(t;lm p;:-r
Jententiam privatoriam; quamextra gli¢oationem Feu ' ﬂzfi $ (xl:
nacie defideransutroque cafu fruftu:a tempore wmny:_; i f.i!('. iy
ob qubd devolvitur in Dm_'mnum, &‘pe.rcepn & pereipiendire.
ftituendi, ac fine refufine impenferum in Dominum vecidunt';
nec demum , pofteriori cafiatempore fentgnqae pronunciatze,
Carbz. pee 6 27.d.9.D, S‘:r.u‘\{:e. A (fems ac m'errgphyn‘uﬁ , ubi
poft lapfum biennii vel triennii ante fgen;ent;am privatoriam per-
cepti fructus in Dominum non recidunt, Carpz.p, 2. 394 12.)
Quod fi guidem culpe, non tamenin l)9tn111_11qx commiffa- fir, ob
quam feydum obvenit Agnatis,quid juris DiStrev. cury216 1,
Zquillime judicet, Agnetisnon |l|0§_poﬂe_peter§.f‘ru£{us » quam
€0s, qui alias; mortuo Vafalio {ine filiis , adipfos cum feudo trans:
ferrerentur ; reliques ergo ad Dominum per' Revadentiom fped
&are.Qui vero funt fruétus,feudo non ob culpam,fed alias, horre
V. g. Vafalli finito, ad Agnates venientes ? Diftinguendum intep
fructos naturales & civiles « Fro&us naturales feparati funt allo.
dialium heredum. Pendentes, tam natiralesin fpecie ficdidti, v.g.
Gras, Dbjt &c. quam induftriales, mortuo Vafallo ante Calendas
Margii, - vel_poft Angoftum, Domino vel {ucceffori fendali; de.
uncto autem vafillo poft Calendas Martii usque ad Auguftum
(id efty poft finem: Aoguftiy heredibus Vafalii allodialibys cedunt;
aSeptemuri enim, wbi fervitur fiber. Rinter, quoad fationem
incipit computari annus, Carpzov. /ib. 2. tit. 12, def. Confif. 7.
n.2. Poft Martium da man audh Sber Somimer befteller, potiffi-
mum enni, a Septembri computati, tem pus elapfiym » & agricola
vicinior meffi eft; poft Martinm er

i g0, uti ditum, Vafalii mortui
heredesallodiales, £andErien, usquesd Auguftum completum,

ubi September iterum incipit, merito lucrentur frofus. vid Pio

ftor, /ib. 1. 4.24.1. 24 fegq, Jure Sox. fiagri fati acraftrati, ad hee-
M3 redes




redes allodiales, fi fatis, nondam tanen raftedti, ad quos’ devolvii'
tusfeudum, fraftus etiam perveniunt & recidunt D. Struv.c,
z. a.19. Carpz.p.3.¢.32.d. 1o, reftituendi tathiens funt hevedibus
allodialibus hoc cafu famptusa defunélo’ falli; quin&, fi fatis
polt mortem Vafulliy in culturam fa@ifameus haeredibus allodia-
libusitidem refundendi. Carpz.c. /i 4,22} 13, 1:Pare autem'natu:
rales foudtas; bt Gras &, pendentes , jureSax. cum fandy
feudali ad Dominum vel Agnatos veniunt. Carpz. d. 1. def. 23..
Richt. dec. 56 20.88’ 1. Quoad pilcinas feudales, s Befent vors
en , vid Rich. & decifin § Jeq. Carpz.p. 31¢. 32 'di26: 27." Civi:
les fracas, ut decime| cenfus, pertinent ad heredes allodiales ,
dies earum venerity wénn fie: betagt und (3t , vivo vafallo ; fin
verodies venerit:poft mortern vafalli; de“juce quidem communi
Pro rata temporisinger heredes defunéli & fnecefforern feudalerm
dividendos effe(tasraunt DD, arg. /.. fol. maty. 1) 36, de ufufr.De
1ure vero Sax, ad fuccefforem fendalein {pectant. Richt. 4. decsf;
56 7um. 12,13 Dejare Sax. Blef, heredes allodiales- etiam lay
crantur fractus ceffosiintra go. dies poft morterd‘vefalli, velnon
longe poft; ubijacens hereditas repreefentat defectum. - Carpz;
e /s def, 20, 2. Richt, d.4omiag: “In penfionibus Gutem, quee ex
fundo condu@o fru@uum nomine preeltantar § idein obtinet ¢
quod in ipfis fruétibus; D..Strav cap. i5. 0. 16 num, 7. Quid juris
quoad vineas feudales 2. vid. Carpz. Pay. 332 d § Richt. d.dec,
§6.num g Harea: Rifkor: /320g: 5, 772, qut ajunt, frudtus non-
dum perceptos'vinete ad heredes pciz(ﬁ‘,m)risv-ulcimi"pet*tincqe,'
quendo’ hic' polt diem Trbawi; ubi maxigtus labor” paraétus,
deceflerit, * Quid eatenus juris in-Thuringia, vid. Csrpz. 4./,
#42: Riche.d [.n 6. Conf. etiam quoad frottus Nucleum Juris
publ fend. Magnif. Dn, JOH HERM. a SODE, JCti &c. De-
cagi ac Promororis mei honoratiflim , difp 12th. 6. 1o Du
catu Magdeb. olim hac in re 2quitas jaris Sax. obfecvara foie; ut
gonfat ex decif vegim. de any 106, inverh, L3 SeldfitiHee und
F])ngb;e, voa ventn jum erledigten Ritter Guthe Vmmendorf
Gehorigen Aeckerni; fie mogen felbft Beftellt vder anbern ve padpret
nd ausgethan fevn, aadydem fie die Egde wor def Teats perfiors
benen: Valalli Tode bejtpicien;, aehdren Denen Land «Eeben 139-
e I/ ie
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?itutin;‘;el:i)l(:ihg;glt::h;ag{;“px‘i(niézl{)tggfeifrfr';mf nil decifum;
e+ Redyte in < off « ABork eneralem procemiiCon.
o Sk o i ot bt st | Sor
Qm. fibrigen 'a‘g e‘f é‘i}gti- Didrinig Ccn’fdm:“?},“ alg:fo - fettre
S pet binupsie g S Rt et oo
rali hodie indiget ; ; adeoque heec e hte beos
nicam jus llll]a((lt'%rf;)"iir(; e by ifione. E'eéto.
cap. g4, f. 37 ibi te adhie vigéars it cor mariti, Saxo-
piel m:@%‘be'ﬁl ibi wie audh Die @:l’n{;;;‘hﬁﬂ ex 4 Ord jlol 16}
b v Des Todted befich - quf DemFelde s
e ) jure  commuui! g hi bt QTR
bus'M’iO“ib’l;q !?d tithen obtifiere Vm':]lmm .Sax. difting vi fos* ans
&uspolfefor P 5‘?‘DYrjaﬂiis&pr5nc “tor, in feudis réggli oA
fed jure Imbé:il'] fet fcivies £ natursl ribus , quoniem defu 0
jurePifti, domg; l‘?“ f"ptrioriza'tis taid ¢, hon ex caufa priv g
ooty L i e ey ot oeciatie)
a \a3 X & u l A 1¥ .,qlod. - 1018
5. Coroll. 9. & olet, uroptine’ jus ad hered
2i§, ja Polt i €0 Teter, de feud '] mgnet, 1. Schi es.
iférgiretos Recadentiam’ quid | lnipeap. 2 ff n. t.Ex
e eswalde confr quid juuis 7 i & 3
fiiriy', convenid controvert: ! qu()ﬁd im e
ey venuan 5 3 14 L1 sl ,c‘]l 2 Penﬁs in ;%d g
glstm ;dSi' Hae "mrl;an :.2;} impenfas-&m gl?o\rl:xr" il feudanm an§§1£"9“(;ad )?;’
Byl perpém . um, 2quior f rationies Vafillo " Penlas & ¥
reftitui ; reli am- rei utilir ententia,’ notabiles i 1€ ‘imel;
Conf & ond 87 oot D quas quria;bimrs i pen imens,
158, D. de R”u%;f«,f VeFafallus if“!"%mmo ey g:ﬁfcn{ﬁt,: :
pPo variedre ci fupra pag. G uc.‘merito'rém i “’-,m"i;
Adde hml-/ﬁg‘e',fl“;g*‘?;rrwtiagrl.fﬁ'ilﬂ;i- in fine Ao
quam comitanty uiffimam fecutum: illime arbitra b L
;'f Lot b th r‘7f;;e%°m"es Intel:g:ﬂeit"m: Piftor. ‘z)m;i.','
aSte erpretesy v 0L, 2. g, 20
e‘\fx_umjxe amitestur & Uy cap 15. a. iy ju ide etiam ‘Antoni.
x{}ec mus)m{as heredes allg:if"'l’dat, dificia {t l;e S;x, fine g
1 2. Similiter ea; iales pete cia {blo cedunt ' )
feudales % qua feud re paffunt. C eudali,
R"“asdm.tia;: od ef," -6 Hine: lgﬂaﬂj i o f“mﬂz?é: Eph B
¢ Amts Umment m, Dacar. Magd bP_eftmem
otf anno 1667 2 § in caufa
7. Sept. judica-
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Debita fol-
venda pott

Recadenti-
am feudi,

vits Und bleiben alle SGebdude, fo auf des Lehns Srund und
Boden ju befinden, dem Lebhne, wie ingleichen die iadmiih,
len, fo feene fie Davauf in dec Erde. fehen, o mit Maus
evrerct unter(chlagen und befeftiget feyn, defgleichen alieg, vagi
erD  nied s und nagelfeft ift.  Dealiis vero meliorationibus jure
Sax. nihil diverfi ajure Communi difpofitum. Carpz. 4. /. def,
3.D.Carpz.c./. n. 4 J begh, ¥

§. 13. Dominus in cafum Recadentie {olvetur tenetur opera
& debita feudalia, & quidem vel abfolute tilia, vel fubfidi-
a:ia tantum, deficientibus fc. bonis alledialibus, D. Struv, ¢,
24.14.0, Prioris generis funt [1)debits; pro quibus fendum cum
ejus. confenfu oppignoratum efte Magdeb. Pol..Oidn. cap. £
Lo 28-ver[ fin. Ulle Schulden,  1over'mit feinem -Confens
Das  Lehn vews hypotheirt, wannioud: gleidh in Def: Valalli
Nadblaf Erbe vorhanden , uad in Confenfu die Clauful : falvo
jure fuo, befindlich. Dn Struv.cap.13.aph. 7. 2. 7.8.&c. 14. a. 21
23.85 24, #. 7. ( fub quo ultimo loco tame  teftatur, hoc debi-
tum pignoratitium-extra Eletoratum: Sax. {ubfidiale tantum,

Vleffe ) (2.) -debita ratione rei. feudslis: consra@a, & in_iplius

fendi utilitatem 'verfa; * Magd. Pol. Owdn 4. f. 28. wie
aud) Die Selder, welde in perpetuam rei; feudalis utilitatem:
veetvendet worden, und mellorationes adhuc extantes’ fepn
nad deren gerihl, Tax. fimpliciter , ante . excuffionem fc. al-
lodii: Da. Struw..d.. 6 aph. 6. & 7.i( 3 Refidonm : pretiiy
quo feudom eft emtum; npn guidem refjieky: dogiind, quippe
cuinibil emolumentiex eo wffortar ;. mec. pioindél ex{clurios
nem hvjus in cafum Recadentie tenetur. D Struv. d  cap:
14.aph.8: Kohl. Ex. 2. mum.g 10, 11, KSppen. dec. 39 mum 44
Sed refpectu  Agnatgrum, :wrpote qui ab ipfa acquifigene
teudi pretio iHlo. emti-jus fuccedendi hibent. © SRagd. Polics
Ordne d. fuiah. dbi-vaf vor Lebufchaiten . weldye Hev, Lehno:
felger qu-bejablen vecbuaden , geasbter werdensdie hinterfreligen
KauffSeldee vom Lebn Roht. decif. 8. n. 16: Caspz. part., 2
conft. 46.d.29.8°1. 7 vefp. 66 Berl. 2. vowel: 5. n. 5o HINC
Du. Scab: Halk Anao . 1616. an den pon Krofid refponder »”-‘;'A"




Da der abgelebre von del Lehn. Gitther erfanfft, diefelben abey
nicht gang besablet, fo fegn die Lehnsfolser, welden foide Git
thr ju_gute Fommen , Die verblicbene Kauf- Summa ju begahlen
(buldig , uad Ednnen die auds Eiben §u Avtragung berihreer
©dyuiden nidgt angehalten werden. Quod etiam in' patria obti.
netjin fzudo Salinario rationg pretii tam refidui quem retrovena
ditionis , Deter cum pacto retrovendendiauf anteter Sdrife ftes
hender Sobl - Giither, non vero ratione Des Do Dfanaenhals
teng, cum hocinter onera hereditaria referatur; prout Domini
Scab, Hallenf, ICti Lipf. & Wittenb. refpond. referente honorat,
D. Parent 2r. de jure Repraf- cap 6.concl.1 f. 4.5 &'6. (4) Hue
refertur dotalitinm, ob dotem illatam & verfamm in feudi utilita-
tem. D. Swrav. d.cap 14 aph 9.ufque ad 16, (5) Huc pertinent
debita hereditaria, Eibjduicen, fidominus feudi in ejusdiftra-
&ionem confenfit. Magde Poled. cap. 28 clafl'3 f.6 Das
ferne aber Peine Lehnfdynlden vorhanden, fo folien die andecn Sidus
biger, im Fall Das Lebn feldft verbauffe werden miifte, von tenen
Koufr Geldern besablt weeden. ~ Hinc Dnn, Scab. Hall. An. 1662
an den von Marfhall de jure refponderunt: YWann Qleid) bié
Sdulden, fo vom WievetPaufs Pretio. begahlet werden , Feine
Lebnsfchulden feyn; da:aber der Lehnhertinden %ieberl’auf o
daf dasRauf: Pretium su Besablung des Verkduffers S’d uls
Den angewendet werden folle , confentitet, {5 haben [m) ;
folhe €1bichulven die Nacur und Eigenfchaft einer Lehnfey ik
: y 3 : A2 uld ers
langet, und ift Vaberder Lehnberr in cafum Recadentic, oder ber
neue Sehnmann , weldyen ev die Expe@ang in uufnm’n e::ubtc
verfchrichen, dem KRauffer Das ausgesahlte Kauf preﬁm},’ ‘tof g“.‘f
3w erftatten {duldig. Debita pofterioris generis, fc. flJBﬁdiea 44
funt, (1) Educatio atque dotatio filiarum 5 (2)alimentatio ﬁl'm
rum inhabilium ad fendi fucceflionem. (3) Impenfein fi Ve,
fali erogatee. D, Seruv. cap.ig aph.y. 18,8 2;;, ,dd"l{qu"(‘,’ i
Oided.§. 28 infine.  (4) Legitima, fiea heredib - vleg sDI.)!‘.
bus, propter nimi io . redibus non feudali-
s prop am erogationem {umtuum

rum feudorum , nonfitfalva, Dn, Stray '? em;'onem novo.
quz ad exfolutionem horum debitorum, ‘;ei gﬁbﬁf’c’iu?nebi;, ‘
. g o s Ve
fubfidialium contrata funt, itidem 11)3& Recadentiam folvends,

D Struy,




Judicium
& forum
recidenti-
um feudo-
run.
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D, Strnv, cap 14 a.25. & demique debita principaliter e feuda
folvenda, e bonis hereditariis’ fubminiftranda, 0 feadum noa
futficiar, v-l Vafallus ite difpofuerit, Id. apb. 26, 1o feudo'here-
ditario & mere & mixtim tali fuccedens vafailus perinde ur heres
obligatur ad queevis debita folvenda: fion vero Dominus, fifeus
dum ipfiaperistur.  Vid 7bid 4.2, Quidin Hiaftribus imperii
feudis, tam Bcclefialticis quai fecularibus, poft Recadentiam
quoad debira contratla juris ;- eleganter vide expofitnm apudit-
ter. de feud. Tmpev.cap. 1§ per tot. Gonfer. etiam D. Struv, cap,
14 .29, num, 5. & Dilp, fub Pretidio D. Prafidis de Cursof. jur:
feud. th.72. . : ; 5tk
§. 14. Circa judicium joris Recadentiee occurrit primo com-
petenta fori. Kt quidem fingu'aris in caufis fendalibus eft curia
Domini , adbibitis paribuse vid, . Feud. g5. ff. 1/t Ame.dePons
te intr. Quis fit judex comp. in caufis feud. Rofenth. .3 conclizi
Jit.c. in judicio Tam petitorio quarn: p=if- foro D. Struv. §7F
eap. 16, aph. 6. vel communis, ordinarins judex loci rei lie in
caufis non feudalibus , ut & in fubfidium deficiente foro feudali
D, Steuv. d.c. 16 aph.r. &appeliatur ad judicem {uperiorem feu:
dalem ve! ordinariam, D, Stiuv. cst. cap: 16 aph 9. “Danzur vero
Domino recadentiz; ratione dominii coniblidati ; injudicio pols
felorio interdi@ta tamadiplicenda quam recuperanda & €erto
modo retinendz pofleflicnis D. Seuv.ie, 1604, 2 1 yietitorio
vero tam contra vafallum ejusve hevedes, finito feudn obtempos
rislapfum & extindtain famitiam , ut & in cafu Fadl) itk ite alie-
Rati,; 1quam contra quem vis ext aneun pofl fored Reéiwifidicgd
ti0s.2: 2. 87 21 Fl 8. dn pts Rifenth zap 12 concli 12,2 Fiq2 &
4. DSIruv cap. 150568 0, & cap.3. aphi 6. G0 16,22,
;3. Imjudicio - vero Resadenuze probari debety a perte rei
detentio ; a'parte atofis domininm dice€tum | guizin‘dubio bos
ns potius allodialia quam feadalia effe preefumuntus avg 2 556
Liinter. filiom.: Carpzipit. aopdey pe vt ielpodderune Do
Seap: Hall, Anmo 16 0z ewti(s Recidzntae mor Silagoeknrgliden
?ﬂmmgt contra-die von Db , HARINL in poflelll ver G
ther . big Die qualitas feudalis ordentlioger 2B eife auggefinies, “bilz
lih- goaffesns i dlon sl ok §1N2 1002 HHREWICL
4_:1 (4 8% vi § 14 -

i
i




A it In jure Cam, Recadentigconfp

iciturindiflolatione uni- Quedam

-onis Ecclefiarum ;- i ceffet caufd unionis Ve gapaupertes, defe: Recadentiz
‘&us populi; “hoftilisincurfio , vel ; i Ectlefia tnita ob uniongyt, “*/ureCan.

in deteriorem verga ftatum. vid, Thom. Camptgus ov, de unig-
ne Ecclef.nim. 1085 feqy. D Slevogt. tr. deunionibus & duwifio-

nibus Ecolifiavomy Hic prsrr‘o're(‘érri.putelt-materia juris Ca.

nonici de refervatipne vepreffuam @d beneficia, fub;conditione

‘regireflasy! fivelignatarins rprius gham reflignansidecellents ¢ cune
“prident . de pattis, . Quaivis enimirefervatio. regieflos ob vo-
‘tum captandz moris regulariter fit prohibita, i ¢. 2, de concefle
‘preb. adeoque reg eflus necpaflim, nec omnibus ; fed tuncide-
“mum concedendus ,; cumadettBeelefiseum rilitas & neceffirss,
“cum confeniy tamen refigaatarii-toledari poteft Tegreffas tondi-
*Ho; utrelignans denuo praeficistur bencfisi: § f; itefignatarios
Pr susidecf ari, arg.l. fiC0de paltise & pqp;mﬁ&um prid: iy,
“de Yermunciat., uti concludicThomas Cempegus! Bynonienfis K-
~€‘x‘rcp pus Eelir) . de vefervag, vegreffinm.: Reditus & fruftus
i,.t — 1?51“!"& PEIRtUrarum & Caponicis tant regdlaribus quam
FegRlarbus) quin & pers Ptia

S el "Teeptiovledirmaryem. s tempusvites e di
alicot poffune;\R ébaderei tachen & relolutiiiparcepgiattichorum

redituum poft morteniCunonivisfisyireditns vero ipli percepti
recadentia non obnoxii s Imo Canonici de his reditibus perceptis
per ulthinam voluntateis juxta peaxin licite difponere peffint

utmartio Canonico nulta recadentia frotuum ex confuemdi'ne,
in Ecclefiam [ir, i tum, Vid. 1), Praf,

v, de domange. d LF y
L1 pag.2ay.
7um. 3, 4. 6.J &N, Theg). insivtiga Fits-Ciitppg. s
jurisdiétio Ordinari: eXeisitas furetitarefuperipr
#nimo pen uJE‘Aextgngubfad';g;ﬁpg"in’\t'émim' refbé
vero dehing r};ﬂdﬂiémﬁ,ﬁgi}‘af{ﬂ:)viﬁ.frg?in mgexemtionem
jure Recadentige hon eeciperag; edidofry ¢ im(z&a fitauto-
ritate {uperieris tuam fpE& nrerfigne "u&;,hmﬁj vel tran Ia.t'>
s K . ' § aNSIAtio-
nis in alium locum >, &, fideftra&io Faralicaih,conticrer;t vel
anon habente autoritatem deftruendi; pnc enim jm-PRcr;dr-n'

ti® revivifcit exemtio loci reftan:ar, -

2

2, St locus a
b deltruatur,
doris 5 locus

>

Erafm,a Chokier #r, de
- Z'm‘l'.f-
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* gurisdil}. Ovdinaviiiniexemtosp.3.\q. 20 junge Saye. p,a. Theok
Moval . lib. 5. cap. 3. num. 16. - Secularifatione. Epifcopatus fatta
fub conditione & 4pe Recadentiz, in enm ;i gui conditionaram
jus Dominiinactus ;. veluti i Epifcopatum vacare contigerit , E-
pifcopus poffeffor ante. Conditionis exiftentiam in Epifcopata
-nihil motare valet. - D.a Rhetz.ad 3. F. pag. 270. &D.Fritfch.
tr.deveverfali cap. 6. /. 2. bene monftrat ; pendente tali condi-
‘tione nec reverfales inter Epifcopum & Capitulum in preejudi.
ciam fururi fuccefloris ceffare, fed ficuti omnia intereas ita &
‘has darare. - Notari ‘adhuc meretur ex, jureCanon. in materia
‘cenfuum, quodin cenfu refervativs , quando fc. Dominius fub
lege cenfud aliifus bona concedit, lex commifforia addi poffit &
-valeat , adeoque fpes recadentiae fit; Secusinconfignativo; quan-
-do aliquis alit Domino fuafub/lege cenfus offert; paGum utpote
‘contra naturam contraétus: non {ubfiftit. . Garz. de-expenfis; ¢.:.
sum. 62. feqq. D.aRhetz ad I Fip. 361 -Addihicpoflet; fi pa.
ginee anguitia permitteret, elegans materia juris Can. de devolu-
tionibus , ubi multz Ré’c;gl,entia:d' de&quibus_ vid.PDn. Ziegl.
ad FusCan:pag.s09. & feqq. - Quin & materia de Precaria,
o 1] ‘Buc:rge-pm.a Dequa D. Strav..S. Z F.e.2 .
Sy g aph. 10, num. 5. :
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