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The 2010 WTO Transparency 

Mechanism for Preferential Trade 

Arrangements: As Good as it  

Currently Realistically Gets 

 

Introduction 

 

Although the obligation to grant most-

favoured-nation (MFN) treatment as 

prominently enshrined in Art. I:1 of 

the GATT 1994 and numerous other 

multilateral agreements of the WTO 

legal order is generally regarded as “one 

of the cornerstones of the world trad-

ing system” (WTO, 2002: para. 297; 

see also, e.g., WTO, 2004a: para. 101; 

Van den Bossche, 2008: 322 et seq.) or – 

albeit already more narrowly – per-

ceived as “the golden rule of western 

trade relations” (Santos/Fabrias/Cunha, 

2005: 647), it is equally well-known 

that in practice this legal principle is 

exercising increasingly less significant 

steering effects. In this regard, MFN 

treatment comes closer to constituting 

the exception, rather than the rule 

(WTO, 2004b: para. 60; Tietje, 2009: 

175). Thereby, the fact that currently a 

considerable portion of world trade by 

WTO members is not governed by 

their MFN treatment obligation can 

largely be attributed to two recognized 

and ever-more-important deviations 

from this type of non-discrimination 

commitment: on the one side the pos-

sibility to conclude agreements aimed 

at regional economic integration – so-

called regional trade agreements 

(RTAs) – and on the other side the 

granting of preferential treatment to 

developing countries, the so-called 

preferential trade arrangements 

(PTAs). 

 

Both classes of exceptions have more 

recently been addressed by the WTO 

in the course of the slowly progressing, 

but still ongoing “Doha Development 

Round”; and indeed, the steering 

mechanisms agreed upon in this con-

nection are worth noticing already in 

light of the fact that they are among 

the very few “Doha” achievements 

reached so far. Already on 14 Decem-

ber 2006, the General Council adopted 

and implemented – in accordance with 

paragraph 47 of the Doha Ministerial 

Declaration (WTO, 2001) on a provi-

sional basis – the “Transparency Mech-

anism for Regional Trade Agree-

ments” (WTO, 2006a).  
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By the same date, the Council further-

more decided to invite the Committee 

on Trade and Development (CTD) “to 

consider transparency for preferential 

arrangements under paragraph 2 of the 

Enabling Clause (other than RTAs), 

and to report back within six months 

for appropriate action” (WTO, 

2006b). This ambitious deadline was 

missed, like numerous others in the 

course of the “Doha Round”. Howev-

er, on 4 October 2010 the CTD con-

cluded its consideration of this issue 

and reached an agreement on a 

“Transparency Mechanism for Prefer-

ential Trade Arrangements” (WTO, 

2010a). Having been subsequently for-

warded to the General Council, the 

instrument was finally adopted at the 

Council meeting on 14 December 

2010 (WTO, 2010b).  

 

This contribution is intended to pro-

vide an evaluation of this new proce-

dural guiding scheme aimed at enhanc-

ing the transparency of regulatory in-

struments adopted by WTO members 

in order to provide for non-reciprocal 

preferential treatment to developing 

countries and least-developed countries 

(LDCs). In this connection, it will be 

argued that the 2010 Transparency 

Mechanism for Preferential Trade Ar-

rangements (2010 TM for PTAs) can 

be regarded as a useful and thus lauda-

ble tool for coping with the procedural 

challenges arising from the evaluation 

of PTAs by WTO members. 

 

The Background: Special and Differ-

ential Treatment for Developing 

Countries 

 

In order to understand the functions of 

the 2010 TM for PTAs and the regula-

tory environment it is intended to cov-

er, it first needs to be recalled that this 

instrument, as well as the regulations 

falling under its material scope of ap-

plication, are – with regard to their 

position in the broader framework of 

the WTO legal order and its main legal 

principles – manifestations of the con-

cept of special and differential treat-

ment for developing countries. 

 

The former GATT 1947 originally did 

not include any specific provisions on 

adapted rights and obligations of devel-

oping countries. However, it did not 

take long for the perception to gain 
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prominence in international trade dis-

courses that also subjecting these Con-

tracting Parties to the principle of non-

discrimination on an equal footing 

with their developed counterparts does 

not adequately take into account the 

special needs and challenges of their 

economic development. Consequently, 

in the same way as previously done in 

the course of the Havana Charter ne-

gotiations, many developing countries 

soon started to call for amendments to 

the GATT 1947 aimed at introducing 

a “development dimension” into this 

legal regime in order to advance their 

integration into the international trad-

ing system and to foster their economic 

growth (see thereto, e.g., Nottage, 

2009: 484 et seq.; Kessie, 2007: 15 et 

seq.; Hoekman/Kostecki, 2009: 535 et 

seq.; Santos/Fabrias/Cunha, 2005: 639 

et seq.). 

 

While these demands in the 1950s ini-

tially only resulted in the adoption of 

modifications to Art. XVIII GATT 

1947 (for details see Jessen, 2006: 237 

et seq.; Jessen, 2010: 582 et seq.), the 

process quickly gained momentum for 

a variety of reasons and led in 1965 to 

the addition of a new Part IV to the 

GATT 1947 (Trebilcock/Howse, 2005: 

474 et seq.; Jessen, 2006: 275 et seq.), 

bearing the title “Trade and Develop-

ment” and – admittedly on the basis of 

rather vague and compromising lan-

guage – generally anchoring the notion 

that developing countries are entitled 

to special and differential treatment 

into this multilateral legal framework 

governing world trade. Today this con-

cept undoubtedly belongs to the cen-

tral structural principles of the WTO 

legal order; it is “part of the WTO’s 

legal ‘acquis’” (WTO, 2004b: para. 89) 

and, from a broader perspective, re-

garded as “the most basic principle of 

the international law of development” 

for example by no less an organization 

than the European Union  (WTO, 

2004a: para. 14). Already the preamble 

of the Agreement Establishing the 

WTO enshrines the member’s recogni-

tion that “there is need for positive ef-

forts designed to ensure that develop-

ing countries, and especially the least 

developed among them, secure a share 

in the growth in international trade 

commensurate with the needs of their 

economic development”. This is far 

from an empty statement. A more re-

cent note by the WTO Secretariat 
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identifies no less than 148 special and 

differential treatment provisions con-

tained in the WTO agreements 

(WTO, 2010c: paras. 2 et seq.). In light 

of these findings, it is hardly surprising 

that this guiding concept is also envi-

sioned to play a rather prominent role 

in the current “Doha Development 

Round” (see, e.g., WTO, 2001: para. 

50). 

 

In addition to these numerous provi-

sions and the implementation thereof, 

the notion of special and differential 

treatment of developing countries finds 

already for some time one of its most 

visible as well as practically important 

expressions in the concept of a Gener-

alized System of Preferences (GSP). 

Following intensive and controversial 

discussions, the idea of granting devel-

oping countries generalized, non-

reciprocal and non-discriminatory 

trade preferences on a voluntary basis 

aimed at increasing their exports and 

thus promoting their economic growth 

first took shape under the aegis of 

UNCTAD in the late 1960s (see there-

to, e.g., Santos/Fabrias/Cunha, 2005: 

643 et seq.). The compatibility of this 

type of preferential treatment with 

GATT 1947 was initially ensured for a 

period of ten years on the basis of the 

so-called “GSP Waiver Decision”, 

adopted by the Contracting Parties in 

June 1971 (Turksen, 2009: 930 et seq.; 

Bartels, 2003: 511 et seq.; Jessen, 2006: 

328 et seq.). This was only subsequent-

ly established on a permanent basis in 

the form of the 1979 decision titled 

“Differential and More Favourable 

Treatment, Reciprocity and Fuller Par-

ticipation of Developing Countries” 

but more widely known under the 

name “Enabling Clause” (GATT, 

1979; see also Jessen, 2006: 331 et seq.). 

The Enabling Clause, which in accord-

ance with paragraph 1 (b) (iv) of the 

introductory text to GATT 1994 has 

later become an integral part of the 

WTO legal order and not only serves 

as the normative basis for GSP, is cur-

rently still considered to be “the most 

concrete, comprehensive and im-

portant application” of the principle of 

special and differential treatment of 

developing countries (WTO, 2004a: 

para. 14) and thus “arguably the cen-

tral pillar of S&DT [special and differ-

ential treatment] in WTO law” 

(Nottage, 2009: 486).  
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Although from an economic perspec-

tive as well as with regard to its appli-

cation and design in the practice of 

individual developed countries far from 

uncontroversial (WTO, 2004b: paras. 

90 et seq.; Dunoff, 2009; Shaffer/Apea, 

2005: 991 et seq.; Hoekman/Kostecki, 

2009: 555 et seq.; Jessen, 2006: 340 et 

seq.), with the latter aspects already 

having given rise to a dispute settle-

ment proceeding brought by India 

against the EU (WTO, 2004a; see 

thereto also, e.g., Harrison, 2005; Irish, 

2007; Jessen, 2006: 551 et seq.), GSP 

remains overall and for the foreseeable 

future a central component of the 

global economic development strategy. 

With the first of these schemes having 

been implemented as early as in the 

beginning of the 1970s, as of today 

virtually all developed countries and 

the EU have adopted – and over time 

repeatedly modified – legislative instru-

ments granting special trade prefer-

ences to developing countries by way 

of a GSP system (see, e.g., Gross-

man/Sykes, 2007; Turksen, 2009; Bar-

tels, 2007; Jessen, 2006: 578 et seq.; 

Jessen, 2010: 585 et seq.). In order to 

ensure a basic level of transparency 

concerning these various individual 

preference schemes and to satisfy the 

wish for further information potential-

ly arising in this connection, already 

the Enabling Clause itself stipulates in 

its paragraph 4 a general obligation for 

the WTO member granting the prefer-

ential treatment to notify – since its 

creation in February 1995 to the CTD 

– the introduction, modification or 

withdrawal of the respective mecha-

nism. As an established practice (see, 

e.g., more recently WTO, 2012; 

WTO, 2011a), the details  are now 

also addressed in the 2010 TM for 

PTAs here at issue. 

 

Finally, with a view to the scope of ap-

plication of this new steering instru-

ment it should also be recalled that de-

spite its prominent position, the con-

cept of GSP is in the realm of the 

WTO legal order and its members far 

from the only kind of instrument 

providing for non-reciprocal trade pref-

erences in the development context. 

Other respective approaches include 

the option given to developing country 

WTO members to grant preferential 

tariff treatment to products of LDCs 

on the basis of a waiver which has 

more recently been extended until 30 
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June 2019 (WTO, 2009a) or the appli-

cation of autonomous preferential 

treatment by developed WTO mem-

bers to products from individual coun-

tries. One such example is the waiver 

adopted on 7 May 2008 in connection 

with the respective trade policy ap-

proach of the EU towards Moldova 

(WTO, 2008a). 

 

The Role Model: 2006 Transparency 

Mechanism for Regional Trade Agree-

ments 

 

The role model – and this by far not 

only with regard to its denotation – for 

the 2010 TM for PTAs is without 

doubt the 2006 Transparency Mecha-

nism for Regional Trade Agreements 

(2006 TM for RTAs). Thereby, both 

instruments are in a complementary 

relationship, each of them focusing on 

one of the two major exceptions to the 

MFN treatment obligations as men-

tioned above.  

 

Contrary to the 2010 TM for PTAs, its 

slightly older counterpart is not occu-

pied with the respective procedural as-

pects and challenges resulting from the 

unilateral granting of non-reciprocal 

trade preferences in the development 

context. Rather, as already implied by 

its title, the 2006 TM for RTAs applies 

to the various types of economic coop-

eration in the form of mutually agreed 

and applied elimination of barriers to 

trade and other economic factors on a 

reciprocal basis at the sub-multilateral 

level between a limited number of 

states and/or supranational organiza-

tions on the basis of international 

agreements (on the definition, purpos-

es and different types of “regional” eco-

nomic integration agreements Nowrot, 

2009: 116 et seq.). 

 

If the schemes for providing preferen-

tial treatment to developing countries 

are viewed as posing a challenge to the 

viability of the WTO’s multilateral le-

gal framework governing international 

trade relations, this finding applies 

most certainly no less to the phenome-

non of regional – including increasing-

ly also “cross-regional” – economic in-

tegration. Although in principle far 

from being a recent feature of the in-

ternational economic system, the pro-

liferation of regional trade agreements 

since the beginning of the 1990s and 
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in particular in the course of the previ-

ous decade is unprecedented. While 

during the whole period from 1948 to 

1994 only slightly more than one hun-

dred respective agreements and subse-

quent accessions thereto had been noti-

fied to the Contracting Parties of 

GATT 1947 (WTO, 1999: para. 2.3), 

as of 15 January 2012 – according to 

the respective information provided on 

the WTO website – the number has 

risen to 511 notifications, 319 of 

which concern RTAs currently in 

force.  

 

It hardly needs to be mentioned that, 

from an economic perspective, the is-

sues of, inter alia, whether the “trade-

creating effects” resulting from regional 

economic integration outweigh the 

“trade-diverting effects” connected 

with it (Viner, 1950: 41 et seq.; Krish-

na, 2009: 12 et seq.) as well as whether 

recourse by WTO members to respec-

tive trade agreements should be regard-

ed as a “building block” or rather as a 

“stumbling block” to multilateral trade 

liberalization (Bhagwati, 1991: 77) are 

already for quite some time intensively 

and controversially discussed, yet with-

out any conclusive finding in sight. 

This ambivalence is also mirrored in 

the respective provisions of the WTO 

legal order as well as in particular their 

application in practice. Although Art. 

XXIV GATT 1994, the Understanding 

on its Interpretation, Art. V and Vbis 

GATS, as well as the Enabling Clause 

stipulate in part quite detailed prereq-

uisites on the conformity of RTAs with 

WTO law, the exact meaning of many 

of these requirements is still disputed. 

It is in light of the rather inconclusive 

practice for a variety of reasons far 

from certain that the WTO is currently 

in position to effectively monitor the 

legality of individual RTAs either by 

way of deliberations in the Committee 

on Regional Trade Agreements 

(CRTA) and the CTD, or through the 

WTO dispute settlement procedure 

(see thereto, e.g., Matsushita/Schoen-

baum/Mavroidis, 2006: 547 et seq.; 

Mavroidis, 2010; Gantz, 2009; Mitch-

ell/Lockhart, 2009; Nowrot, 2009: 129 

et seq.). Against this background, it is 

hardly surprising that this complex and 

increasingly pressing issue also found 

its way on the agenda of the “Doha 

Development Round” (WTO, 2001: 

para. 29 “We also agree to negotiations 

aimed at clarifying and improving dis-
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ciplines and procedures under the ex-

isting WTO provisions applying to 

regional trade agreements.”). 

 

With the contents of the substantive 

provisions as of today still awaiting re-

spective clarifications, the negotiations 

have at least insofar been successful as 

the WTO members were able to agree 

on the adoption of the 2006 TM for 

RTAs. Based on the notification and 

reporting requirements stipulated in 

Art. XXIV:7, the paragraphs 7 to 11 of 

the Understanding on the Interpreta-

tion of this Article, Art. V:7 and Art. 

Vbis lit. b GATS as well as paragraph 4 

lit. a of the Enabling Clause, the in-

strument calls for an early announce-

ment of negotiations on regional trade 

agreements and timely information on 

newly signed treaties of this kind 

(WTO, 2006a: paras. 1 et seq.). Fur-

thermore, at the heart of its notable 

regulatory content lies the establish-

ment of a detailed procedural frame-

work for the consideration by the 

WTO members of notified respective 

trade agreements in the CRTA or – in 

case of agreements notified under the 

Enabling Clause – in the CTD respec-

tively (WTO, 2006a: paras. 6 et seq.), 

which includes a factual presentation 

to be prepared by the WTO Secretariat 

(WTO, 2006a: para. 7 lit. b). For ex-

ample as of 1 November 2010, already 

a total of sixty-seven RTAs had been 

considered by the WTO members un-

der the 2006 TM for RTAs (WTO, 

2010d: para. 5). This positive trend 

continued in 2011 (see, e.g., WTO, 

2011b: paras. 6 et seq.).  

 

Although it might be too early for any-

thing close to a definitive judgment on 

the impact and effectiveness of this 

procedural instrument, the current re-

view of the 2006 TM for RTAs, as for-

mally agreed upon by the WTO Nego-

tiating Group on Rules on 13 Decem-

ber 2010 and launched in February 

2011 with a view to making this provi-

sionally implemented steering mecha-

nism permanent (see thereto, e.g., 

WTO, 2010e: para. 5; WTO, 2011c; 

WTO, 2011d; WTO, 2011e), might – 

with all due caution – serve as an indi-

cation that the 2006 TM for RTAs has 

in the course of its nearly six years of 

operational practice gained at least a 

basic level of acceptance among WTO 

members. 
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2010 Transparency Mechanism: His-

tory and Content 

 

The fact that the General Council’s 

invitation to the CTD to create a 

Transparency Mechanism for PTAs 

occurred on 14 December 2006 along-

side the adoption of the respective 

mechanism for RTAs (WTO, 2006b) 

immediately brought momentum into 

the negotiations of the former with 

both Brazil and India agreeing to work 

with the members of the CTD to es-

tablish a first so-called non-paper as a 

starting point for the envisioned trans-

parency mechanism (WTO, 2007a: 

para. 43 et seq; WTO, 2007b: para. 

21). Soon afterwards both were joined 

by first the United States of America 

(WTO, 2008b: para. 33) and subse-

quently China (WTO, 2008c: para. 

43) – leading to the co-sponsorship for 

the transparency mechanism covering 

three of the largest beneficiaries as well 

as the provider of one of the largest 

GSP schemes. However, the original 

deadline of six months could not be 

kept – as many afterwards. Despite 

these early efforts, the negotiations 

would last for over three and a half 

years. 

 

Throughout these negotiations, a de-

fining factor had always been the aim 

of achieving a high degree of transpar-

ency while at the same time avoiding a 

heavy burden on the reporting State. 

The first basis for discussion had been 

the aforementioned non-paper put for-

ward by Brazil and India. This non-

paper focused on GSP programs. 

While aiming at a parallelism to the 

2006 TM for RTAs, it was articulated 

– albeit only in a brief reference – that 

the procedures should be similar but 

not identical (WTO, 2007c: para, 27), 

evoking criticism for not addressing the 

particular differences that were envis-

aged (WTO, 2007c: para. 32). Addi-

tionally, the non-paper was in parts 

unclear about the future role of the 

Secretariat in the transparency mecha-

nism, causing WTO members to stress 

that the Secretariat’s function should 

be limited to facilitating the exchange 

of information, not including interpre-

tational or analytical work in regard to 

PTAs (WTO, 2007c: para. 32). 

 

On the basis of the non-paper, a draft 

had been created by all four co-

sponsors to further the debate in Octo-
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ber 2008 (WTO, 2008d: para. 38). 

This draft addressed the issues voiced 

at previous meetings, however left con-

cerns in regard to the burden on the 

notifying WTO members specifically 

voiced by the European Union, which 

were previously raised against the non-

paper (WTO, 2008b: para. 34). In or-

der to ensure that no unduly burden-

some efforts must be undertaken to 

comply with the notification require-

ments, a mock factual presentation was 

suggested (WTO, 2008d: para. 44). 

However, the preparation of this 

presentation – based on the US GSP 

program – was delayed until October 

2009 (WTO, 2009b: para. 30). While 

causing some concern – for instance 

regarding both the structure and the 

content – the presentation was sup-

posed to be a supplement to the second 

draft text issued in December 2009 

(WTO, 2010f: para. 46). In this draft, 

coverage was extended to encompass 

both preferential treatment to LDCs 

and any other non-reciprocal preferen-

tial arrangements in addition to PTAs 

under the Enabling Clause (WTO, 

2010f: para. 47). In order to overcome 

the concerns regarding the earlier draft 

version, changes were specifically im-

plemented to minimize the burden on 

developing countries – including an 

extension of deadlines and the incorpo-

ration of more flexible language. In 

addition, both the quantity and the 

quality of the data were improved due 

to the suggestions of the Integrated 

Database Section of the Secretariat 

(WTO, 2010f: para. 47), which again 

caused doubts on the side of the Euro-

pean Union in fear of excessive annual 

obligations being both demanding and 

impractical (WTO, 2010f: para. 49). 

This criticism was joined by the Do-

minican Republic, which specifically 

addressed the fact that the obligations 

under the envisioned transparency 

mechanism for PTAs would now ex-

ceed the respective obligations in con-

nection with RTAs. Furthermore, the 

deadlines were stricter than those re-

garding RTAs. Also, the Dominican 

Republic feared that certain obligations 

would fall outside the mandate of the 

WTO (WTO, 2010g: para. 16). 

 

Those issues were addressed in another 

revised draft of June 2010 (WTO, 

2010h: para. 29). The majority of the 

procedural and substantive changes in 

the text were aimed at minimizing the 
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burden on notifying WTO members, 

e.g. by clearly distinguishing between a 

new and a renewed PTA, requiring a 

full notification only in the case of the 

former. Beneficiary countries now had 

been giving the opportunity to view 

the draft factual presentation prepared 

by the Secretariat and it was assured 

that the scope of the envisioned trans-

parency mechanism was limited to the 

mandate of the WTO.  

 

In its next meeting in October 2010, 

the CTD was discussing what was to 

become the last revision of the draft. 

Even though it contained only minor 

changes, one major issue still under 

discussion until the last moment was 

the nature of application of the TM for 

PTAs. While a permanent application 

was under discussion, emphasis was 

put to the synchronism with the 2006 

TM for RTAs. Especially the European 

Union stressed that its acceptance of 

the final version had become possible 

due to the compromise of all co-

sponsors stating for the records that 

“[the respective delegation] recalls that 

during the negotiations on the TM for 

PTAs, it was considered that a decision 

on its permanent application would 

take into account the status of the TM 

for RTAs” (WTO, 2010i: para. 64). 

Therefore, according to its final para-

graph 26, the 2010 TM for PTAs will 

apply on a provisional basis until the 

WTO member’s approval of perma-

nent application, a state that will de-

pend on the fate of the 2006 TM for 

RTAs currently under review. 

 

In its final version, adopted on 14 De-

cember 2010, the TM for PTAs con-

tains 26 paragraphs divided into six 

chapters, namely Coverage, Notifica-

tion, Procedures to Enhance Transpar-

ency, Subsequent Notification and Re-

porting, Other Provisions, and Reap-

praisal of the Mechanism. 

 

Bearing in mind its purpose as contrib-

uting towards transparency beyond the 

realm of RTAs, the 2010 TM for PTAs 

addresses those exceptions of the 

MFN-clause not covered by the 2006 

Transparency Mechanism, specifically 

those that are not reciprocal. There-

fore, it firstly purports to the instru-

ments enumerated in para. 2 of the 

Enabling Clause, with the exception of 

para. 2(c), which encompasses RTAs 
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and is hence already covered by the 

2006 TM for RTAs. Most significant-

ly, para. 2(a) of the Enabling Clause 

covers preferential treatment under a 

GSP scheme. In addition, the Enabling 

Clause also deals with Regional and 

Global Arrangements amongst devel-

oping countries (para. 2 (b)) and spe-

cial treatment accorded to LDCs (para. 

2 (c)). Whereas the Enabling Clause 

only embraces measures in favor of 

least-developed countries in the context 

of any general or specific measure, the 

2010 TM for PTAs explicitly expands 

to all preferential trade accorded to 

products of least-developed countries 

(para. 1(b) 2010 TM for PTAs). Last-

ly, in order to be all-encompassing, the 

2010 TM for PTAs includes a catch-all 

provision in its para. 1(c) explicitly 

covering any other non reciprocal pref-

erential treatment authorized under the 

WTO Agreement. Overall, while the 

primary focus of the 2010 TM for 

PTAs still lies on treatment accorded 

under a GSP scheme, as was first envis-

aged, the mechanism had been en-

hanced to cover all forms of preferen-

tial treatment beyond RTAs. 

 

 

The covered instruments shall be noti-

fied by the WTO member granting the 

preferences as soon as possible, at the 

latest three months after the entry into 

force of the PTA, after which the CTD 

shall make its considerations in the fol-

lowing 12 months. It is supported in 

this function by the Secretariat by in-

cluding the submitted data in a factual 

presentation as well as a guide envis-

aged to assist in finding specific infor-

mation. The Secretariat, while to a cer-

tain degree allowed to use information 

beyond the data submitted by the noti-

fying WTO member, is explicitly or-

dered to refrain from any judgment on 

any matter. 

 

The data to be submitted includes a 

full listing of preferential duties under 

the PTA, a full tariff listing of the noti-

fying member’s MFN duty rates ap-

plied on the year of the implementa-

tion as well as the preceding one, prod-

uct-specific preferential rules of origin, 

import data for the most recent three 

years preceding the notification, as well 

as other useful information such as 

technical guidebooks for the utilization 

of the PTA. 
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Changes to an existing PTA on the 

other hand only demand information 

regarding the legal and factual changes 

to the regime. This is one of many 

compromises taken to appease those 

WTO members afraid of creating a 

burden on the reporting countries. 

Most importantly, the 2010 TM for 

PTAs does not require members’ data 

that has already been submitted, even 

allowing mere references to relevant 

publicly available internet websites 

containing the pertinent information, 

thereby avoiding being overly burden-

some on those WTO members that 

have various schemes in place. Further-

more, the 2010 TM for PTAs stresses 

that it should not create any further 

obligations towards WTO members, 

including that the factual presentation 

shall not be used as a basis for dispute 

settlement. Lastly, in order to mini-

mize the burden on notifying mem-

bers, developing countries, which often 

face more tenuous constraints in gath-

ering and submitting the required data 

due to limited resources, are addressed 

by specific provisions, in line with the 

special and differential treatment, en-

compassing both special deadlines as 

well as technical support by other 

WTO members as well as the Secretar-

iat. In addition to eliminating obstacles 

for notification, para. 23 of the 2010 

TM for PTAs creates an incentive as 

far as it allows other Members to bring 

information on PTAs to the attention 

of the CTD that it deems ought to 

have been submitted. 

 

Finally, in its Annexes, the 2010 TM 

for PTAs sets out the relevant data to 

be submitted as well as setting out the 

layout for the Guide to PTAs and the 

Factual Abstracts, creating a uniform 

format for all data, thereby enhancing 

comparability. In July 2011, this prac-

tice has been expanded to the Notifica-

tion Format by the CTD (WTO, 

2011f). The collected data is currently 

partly available in a specific database 

on PTAs launched on 14 March 2012, 

which is in large parts modeled after 

the database already used for RTAs 

(available under http://ptadb.wto.org).  

 

Comparison to the 2006 TM for 

RTAs 

 

The first versions of the draft envisaged 

many points of synchronism between 

the two mechanisms, which has been 
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kept until the final version to a large 

degree. However, some differences can 

be identified. First of all, the 2010 

Transparency Mechanism by its nature 

demands a different scope of applica-

tion and data to be submitted. Similar-

ly, due to the non-reciprocal nature of 

PTAs, only the member granting the 

preferential treatment is required to 

notify the WTO. This circumstance 

also explains the absence of an early 

announcement of a PTA which is in-

cluded in the 2006 TM for RTAs. Se-

cond of all, due to the experience with 

the 2006 TM and the establishment of 

the Integrated Database, the provisions 

setting out in which manner to submit 

data are more detailed. Similarly, the 

role of the Secretariat has been expand-

ed while still being purely administra-

tive, now encompassing the prepara-

tion of the guide in addition to the fac-

tual presentation. Moreover, while the 

2006 TM for RTAs already included 

language stating that no further obliga-

tions shall be created, its counterpart 

for PTAs expands upon this part, ad-

dressing members’ reservations towards 

creating burdensome requirements for 

submitting data. Interestingly, while 

the 2006 TM for RTAs is lacking on 

clear deadlines, demanding that as a 

rule, submission of data for a new Re-

gional Trade Agreement will occur no 

later than directly following its ratifica-

tion and that changes to an existing 

regime shall be reported as soon as pos-

sible, the 2010 TM for PTAs includes 

specified time frames, at the same time 

expanding upon its counterpart. This 

includes the first notification, which is 

to be submitted at the latest three 

months after the entry into force of the 

PTA as well as changes to existing re-

gimes which are to be notified until 30 

June of the next immediate calendar 

year. The practice of introducing dead-

lines which are explicitly defined but 

expand upon the TM for RTAs reveals 

another compromise between WTO 

members. In general, the 2010 TM for 

PTAs thereby continues on the path its 

counterpart has opened, becoming on 

the hand more precise, but also includ-

ing more explicit exceptions as a gen-

eral compromise for members fearing 

not to be able to fulfill stricter obliga-

tions. 
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Conclusion 

 

Overall, it thus can be stated, that the 

2010 TM for PTAs constitutes another 

pillar for implementing transparency in 

international trade relationships (see 

generally thereto, e.g., Zoellner, 2006). 

Undoubtedly many well-known chal-

lenges remain regarding the evaluation 

of the legality of PTAs, since – just as 

its counterpart of 2006 – the 2010 TM 

for PTAs requires the CTD to merely 

consider, rather than to comprehen-

sively examine the notified PTAs, 

thereby avoiding any judgment on its 

conformity with the legal order estab-

lished by the WTO (Mavroidis, 2010: 

1149). In light of these findings, it be-

comes obvious that the 2010 TM for 

PTAs does not amount to a kind of all-

encompassing miracle solution to the 

manifold legal issues arising from 

PTAs. 

Nevertheless, it is equally certain that 

this new steering instrument consti-

tutes a significant step forward as it 

promotes the availability of data allow-

ing for the evaluation of existing and 

new PTAs on an informed basis. And 

indeed, bearing in mind that the pro-

spect of WTO members reaching the 

necessary consensus on significant 

modifications of the substantive law 

framework on RTAs as well as PTAs 

itself is for many reasons currently 

quite unlikely, any solution beyond 

addressing the procedural aspects now 

achieved by the 2010 TM for PTAs 

can hardly be reasonably expected any 

time soon (see also, specifically with 

regard to RTAs Shadikhodjaev, 2011; 

Crawford/Lim, 2011). Against this 

background the result of the nearly 

four year long negotiation processes in 

the form of the Transparency Mecha-

nism for Preferential Trade Arrange-

ments can truly be considered to be as 

good as it currently realistically gets. 
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