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A. Introduction 

Tendencies toward economic nationalism and anti-globalist unilateralism have increased 
in recent years. The trade policies of the United States (US) are perhaps the most obvious and 
consequential example of this trend.1 Particularly troublesome to the viability of the multilat-
eral trading system are the tariffs on steel and aluminium products imposed by the US admin-
istration under the pretext of national security.2 

The multilateral trading system of the World Trade Organisation (WTO) is largely based 
on the General Agreement on Tariffs and Trade (GATT).3 The most important basic princi-
ples of the GATT are indicated in its preamble. Accordingly, the GATT’s objective is substan-
tially reducing tariffs and other non-tariff barriers to trade, as well as eliminating discriminatory 
treatment by entering into reciprocal and mutually advantageous arrangements.4 These basic 
principles of reciprocity, reduction of trade barriers, and non-discrimination are not only rele-
vant to the GATT, but similarly apply to the other multilateral trade agreements of the WTO. 
They can therefore be considered general principles of substantive WTO law.5 However, these 
principles, as well as other GATT obligations, do not apply without exception. While some 
exceptions apply to specific principles, there further are general exceptions which apply to all 
GATT obligations and may justify the violation of GATT principles.6 

The most important, and most widely available, exceptions to GATT obligations are the 
“general exceptions” laid down in Article XX.7 These exceptions are based on the recognition 
that, in certain situations, it is reasonable and legitimate to maintain or introduce trade restric-
tive measures which serve the protection of public, non-economic goods.8 Some exceptions 
provided in Article XX, including measures necessary to protect human, animal, or plant life 
or health, or measures relating to the conservation of exhaustible natural resources, have fre-
quently been invoked in GATT and WTO dispute settlements to justify otherwise GATT-
inconsistent measures. On the contrary, Article XX(a), which concerns measures necessary for 
the protection of public morals, was rarely invoked until recently.9 For more than 50 years after 
the exception went into force, there were no disputes involving Article XX(a).10 Similarly, 
member states have largely refrained from invoking Article XXI, which contains exceptions to 
maintain national security that apply, for example, to measures relating to fissile materials or 

 
1  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 
2  Svetlicinii, KLRI Journal of Law and Legislation 9 (no. 1, 2019), 29 (30). 
3  In the following, GATT refers to the General Agreement on Tariffs and Trade of 15 April 1994, 

Annex 1A to the Marrakesh Agreement Establishing the World Trade Organization, 33 ILM 1153. 
4  Preamble, GATT 1994. 
5  Krajewski, Wirtschaftsvölkerrecht, 85. 
6  Ibid., 101. 
7  In the following, Articles without legal reference are those of the GATT 1994. 
8  Krajewski, Wirtschaftsvölkerrecht, 101. 
9  Van den Bossche/Zdouc, The Law and Policy of the World Trade Organisation, Ch. 8, Sec. 2.3.4. 
10  Kerr, Estey Journal of International Law and Trade Policy 19 (no. 2, 2019), 49 (52). 



 

 

trade in military equipment. For many decades, national security exceptions were dealt with 
only in rare instances, under the GATT 1947 regime as well as under the WTO.11 Given the 
self-restraint shown in invoking Article XX(a) and XXI, the public morals and national security 
exceptions appear to play a distinctive, particularly sensitive role in the system of the WTO. 

Although both GATT and WTO members have refrained from bringing Article XX(a) 
and XXI to WTO dispute settlement for several decades, US President D. Trump invoked 
both the public morals and the national security exception during his time in office. Under 
President Trump, the US first justified measures against China on the grounds of protecting 
public morals within the meaning of Article XX(a). In the context of China's practices related 
to technology transfer, intellectual property, and innovation, which the US consider unfair and 
immoral, the US imposed additional tariffs on certain products from China. While the US did 
not seek to refute China’s assertion that the measures are inconsistent with certain GATT prin-
ciples, the US argued that the additional duties were justified under Article XX(a) as measures 
necessary to protect US public morals.12 Secondly, as part of the new “America First” policy 
stance announced by the Trump administration, which inter alia emphasised the protection of 
US industries, President Trump imposed additional tariffs on aluminium and steel articles im-
ported from almost every country in 2018.13 In defending these tariffs, the US referenced Ar-
ticle XXI and argued that aluminium and steel articles would be imported into the US in such 
quantities and under such circumstances as to threaten to impair the national security of the 
US.14 The Panel decision on the additional tariffs on aluminium and steel articles is pending.  

The US’s justification of the additional steel and aluminium tariffs under the pretext of 
national security raises some important legal and political issues. The importance of the US’s 
case against China is illustrated by the fact that there are no less than seven complainants and 
another 22 WTO members intervening in the panel proceedings as third parties.15 This pub-
lication will present the importance of the case in more detail and highlight the challenges the 
US’s invocation of Article XXI poses to the WTO and its dispute settlement system. Section B 
examines the national security exception of the GATT in more detail. Section C summarises 
the facts of the case and discusses several issues the Panel in US – Steel and Aluminium will have 
to address. Finally, Section D concludes the work with a short summary and outlook. 

B. The Exception and the Rule: The National Security Exception of the GATT 

It is not the intention of the GATT to eliminate all tariff and non-tariff barriers to trade. 
Rather, the GATT seeks to liberalise markets to a large extent. The GATT recognises situations 
in which, for a variety of reasons, a specific interest of a WTO member may outweigh the 

 
11  Glöckle, The second chapter on a national security exception in WTO law: the panel report in Saudi Arabia – 

Protection of IPR, EJIL:Talk! Blog of the European Journal of International Law 22 July 2020. 
12  WTO, United States – Tariff Measures on Certain Goods from China, Report of the Panel dated 15 

September 2020, WT/DS543/R, para. 7.1 and 7.63. 
13  Y.S. Lee, World Trade Review 18 (no. 2, 2019), 481 (484). 
14  WTO, United States – Certain Measures on Steel and Aluminium Products (US – Steel and Alumin-

ium), Communication from the US dated 6 July 2018, WT/DS548/13. 
15  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 
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general interest of liberalising trade.16 However, the existence of such exceptions can hardly be 
justified from a mere economic perspective. The welfare losses caused by measures based on 
the exceptions regularly exceed the benefits of free trade. Instead, the granting of exceptions 
can be explained by the fact that member states need “breathing space” to be able to react to 
any domestic protectionist pressure, despite the progressive international liberalisation of eco-
nomic relations. Exceptions are thus based on the idea of pursuing national interests and con-
stitute a clear expression of the principle of sovereignty.17 Although international economic 
law, perhaps more than any other area of international law, recognises the ever-increasing in-
terdependence of states and thus the relativity of the principle of sovereignty in the interna-
tional economic system, state sovereignty remains the basis of international law.18  

I. Problems Underlying the National Security Exception 

National security exceptions ensure that the multilateral system of the WTO does not 
require members to comprise their essential security interest.19	Yet, national security exceptions 
are one of the most sensitive provisions in international economic law.20 For one thing, na-
tional security issues are by nature highly political and inherently sensitive. Further, Article XXI 
misses the requirements of the chapeau of Article XX which requires that such exception 
measures are not to be applied “in a manner which would constitute a means of arbitrary or 
unjustifiable discrimination” or “a disguised restriction on international trade.”21 The general 
exceptions’ chapeau acts as a safety valve to prevent the misuse or abuse of the exceptions, and 
Article XXI consequently misses such safeguard.22 Moreover, the language of Article XXI is 
broad, ambiguous, and open-ended to a significant extent.23 Article XXI states: 

“Nothing in this Agreement shall be construed  
(a) to require any contracting party to furnish any information the disclosure of which 
it considers contrary to its essential security interests; or  
(b) to prevent any contracting party from taking any action which it considers necessary 
for the protection of its essential security interests  

(i) relating to fissionable materials or the materials from which they are de-
rived;  
(ii) relating to the traffic in arms, ammunition and implements of war and to 
such traffic in other goods and materials as is carried on directly or indirectly 
for the purpose of supplying a military establishment;  

 
16  Tietje, in: Tietje (Editor), Internationales Wirtschaftsrecht, 158 (197). 
17  Ibid., 1 (49). 
18  Hahn, MJIL 12 (1991), 558 (560). 
19  Mitchell/Ayres, in: Carr/Alam/Bhuiyan (Editors), International Trade Law and the WTO, 226 

(227). 
20  Prazeres, World Trade Review 19 (no. 1, 2020), 137 (137). 
21  GATT Article XX. 
22  Weiß, in: Weiß/Furculita (Editors), Global Politics and EU Trade Policy, 255 (263 f.). 
23  Hahn, MJIL 12 (1991), 558 (583). 



 

 

(iii) taken in time of war or other emergency in international relations; or  
(c) to prevent any contracting party from taking any action in pursuance of its obliga-
tions under the United Nations Charter for the maintenance of international peace 
and security.”24  

The most contentious part of the security exception provision is the phrase “which it con-
siders” enacted in the chapeau of Article XXI(b). This phrase gave rise to different interpreta-
tions regarding the self-judging nature of the provision. The wording implies that at least part 
of the rationale is at the discretion of the member, but it is not clear whether those words refer 
to all of Article XXI(b) or only part of it.25  

A first possible reading of Article XXI(b) is that the phrase “which it considers” qualifies 
all elements of the provision. This reading would leave the decision on the “action […] neces-
sary,” the “essential security interests” and the conditions of subparagraphs (i) to (iii) com-
pletely up to the member. This would allow the members to decide for themselves whether a 
measure is essential to their security interests and if it relates to one of the conditions of the 
subparagraphs. A second possible interpretation is that the phrase “which it considers” qualifies 
both the terms “necessary” and “essential security interests.” This would leave subparagraphs 
(i) to (iii) capable of objective determination and judicial review. Under a third interpretation, 
the phrase “which it considers” qualifies only the term “necessary.” This implies that the other 
elements “essential security interests,” and the conditions in subparagraphs (i) to (iii), are not 
self-judging but subject to objective determination.26,27 

On the one hand, an interpretation of Article XXI(b) which allows a panel to judge the 
validity of a national security justification which substitutes for that of the invoking member 
would arguably interfere with the member’s sovereignty.28 As such, the security exception of 
Article XXI(b) acts as the member states’ sovereignty safeguard provision, reflecting the recog-
nition of the principle of sovereignty.29 On the other hand, the inherent difficulty with an 
exception of this nature is the high potential for abuse.30 If Article XXI(b) was largely self-
judging, the provision could be used by countries to give themselves a “carte blanche” freedom 
to flout their obligations under the WTO agreements.31 

 
24  GATT, Article XXI. 
25  Alford, Utah Law Review 2011, 697 (706). 
26  Ibid., 704.  
27  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 
28  Murril, The “National Security Exception” and the World Trade Organization, Report of the Con-

gressional Research Service 28 November 2018, available online: https://crsreports.con-
gress.gov/product/details?prodcode=LSB10223 (last accessed: 13/03/2021). 

29  Hahn, MJIL 12 (1991), 558 (560). 
30  Y.S. Lee, World Trade Review 18 (no. 2, 2019), 481 (485). 
31  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 
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II. The Proliferating Use of the National Security Exception 

The national security exception was available to GATT Contracting Parties from 1947. 
Between 1947 and 1994, Article XXI was invoked on a few occasions, even in the context of 
dispute settlement, but no GATT panel had to make a definitive ruling on the meaning and 
scope of these exceptions.32 There have also been some WTO disputes where Article XXI has 
been invoked as a defence, however, all of these disputes were settled during consultations.33 It 
appears that both GATT, and later WTO, members have largely refrained from invoking the 
national security exception of Article XXI and are eager to avoid any related dispute or to settle 
such dispute out of court.34  

States have refrained from either invoking this provision or challenging measures of other 
countries invoking it for several reasons.35 One reason why Article XXI has not been expressly 
interpreted by the WTO Dispute Settlement Body until recently could be that members have 
not regarded the WTO dispute settlement mechanism as an appropriate forum to litigate their 
national security concerns.36 Another reason for the self-restraint may lie in what can be re-
ferred to as the Spirit of the GATT: trade liberalisation is expected to be welfare increasing and 
even though the multilateral system of the WTO constrains the activities of individual member 
states, members accept these constraints for the benefit of trade advantages. While there is no 
trade rule restricting the use of GATT exceptions, it is the countries’ willingness to act in the 
Spirit of the GATT and therefore to self-restrain the use of exceptions, loopholes, escape, and 
safeguard clauses.37 Due to the high potential for abuse of the security exception, first GATT 
contracting parties, and later WTO members, commonly regarded Article XXI of the GATT 
as a Pandora’s box which was best kept closed.38 

This seven-decade long era of self-restraint came to an end a few years ago when WTO 
members gave up their hesitation in using national security exceptions.39 In September 2016, 
the first national security case was filed when Russia invoked the provisions of Article 
XXI(b)(iii). The Ukraine requested consultations with Russia regarding alleged restrictions on 
traffic in transit from Ukraine through Russia to Kazakhstan and other countries. Russia as-
serted that it considered the transit measures necessary for the protection of its essential security 
interests, which it took in response to the emergency in international relations that occurred in 
2014. The Panel in Russia – Traffic in Transit was established in March 2017 and became the 
first Panel examining the scope and self-judging nature of Article XXI.40 

 
32  Prazeres, World Trade Review 19 (no. 1, 2020), 137 (137). 
33  Yoo/Ahn, J. Int. Econ. Law 19 (no. 2, 2016), 417 (431). 
34  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 
35  J. Lee, Asian J WTO & Int'l Health L & Pol'y 13 (no. 2, 2018), 277 (287). 
36  Svetlicinii, KLRI Journal of Law and Legislation 9 (no. 1, 2019), 29 (43). 
37  Kerr, Estey Journal of International Law and Trade Policy 19 (no. 2, 2019), 49 (50 f.). 
38  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 
39  Weiß, in: Weiß/Furculita (Editors), Global Politics and EU Trade Policy, 255 (256 f.). 
40  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 



 

 

Since the adoption of the panel report in Russia – Traffic in Transit, a series of WTO 
disputes in which the Respondent has invoked, or is expected to invoke, a national security 
exception have emerged. In the case Saudi Arabia – Protection of IPRs, Saudi Arabia invoked 
the national security exception under the Article 73 of the TRIPS Agreement. In United Arab 
Emirates – Goods, Services and IP Rights (complaint by Qatar), Japan – Products and Technol-
ogy (complaint by Korea), and US – Steel and Aluminium (complaints by the European Union 
(EU) and six other WTO members), the panel proceedings are ongoing. An invocation of the 
national security exception of Article XXI of the GATT 1994 may further be expected in US 
– Measures Relating to Trade in Goods and Services (complaint by Venezuela) in which the Panel 
has not yet been established.41 

Of the pending cases, US – Steel and Aluminium is of particular importance and will be 
discussed in more detail in the next section.  

C. DS548: United States – Certain Measures on Steel and Aluminium Products 

In the case US – Steel and Aluminium, several members of the WTO launched legal pro-
ceedings in the WTO and requested consultations with the US after the US imposed additional 
tariffs on steel and aluminium articles in 2018. 

I. Facts of the Case 

In April 2017, the Trump Administration initiated multiple investigations under Section 
232 of the US Trade Expansion Act of 1962. Section 232 allows any department, agency head, 
or any interested party to request the US Department of Commerce to initiate an investigation 
to ascertain the effect of specific imports on US national security. If the Department of Com-
merce determines in the affirmative, the President can determine the nature and duration of 
the action to be taken to adjust the subject imports. The President may decide to impose tariffs 
or quotas to offset the adverse effect or exclude specific products or countries.42 

Following these investigations, the US Secretary of Commerce formally submitted two 
reports on the investigation into the effects of imports of aluminium and steel on national 
security to President Trump. In its reports, the Secretary found that the present quantities of 
steel and aluminium imports and the circumstances of global excess capacity for producing 
steel and aluminium are weakening the internal economy of the US. The Secretary concluded 
that aluminium and steel are being imported into the US in such quantities and under such 
circumstances as to threaten to impair the national security of the US, which is precisely the 
condition under which Section 232 of the US Trade Expansion Act of 1962 authorises the 
President to adjust the imports of an article and its derivatives. Based on the findings and rec-
ommendations laid down in the reports, on March 8, 2018, the President announced the im-
position of a 10 percent ad valorem tariff on aluminium articles and a 25 percent ad valorem 

 
41  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 
42  Fefer, Section 232 of the Trade Expansion Act of 1962, Report of the Congressional Research Ser-

vice 9 December 2020, available online: https://crsreports.congress.gov/product/details?prod-
code=IF10667 (last accessed: 13/03/2021). 
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tariff on steel articles imported from all countries, except Canada and Mexico. In addition to 
ongoing negotiations with Canada and Mexico, the President welcomed any country with 
which the US had an important security relationship to discuss alternative ways to address the 
threatened impairment of the national security caused by imports from that country.43,44  

The announced tariffs went into effect on 23 March 2018. Due to ongoing discussions, 
tariffs were suspended for the EU, Canada, Mexico, Australia, Argentina, Brazil, and South 
Korea.45 While the US reached arrangements on steel with South Korea, Australia, Argentina, 
and Brazil, and with Australia and Argentina on aluminium, no agreement was reached with 
Canada, Mexico, or the EU. They became subject to the steel and aluminium tariffs on 31 
May 2018.46 In May 2019, nearly one year after the tariffs became effective, the US, Canada, 
and Mexico reached an agreement, in conjunction with the approval of the US Mexico Canada 
Agreement,47 and Canada and Mexico were excluded from the tariffs.48,49 

Shortly after the tariffs on steel and aluminium went into force, China, India, the EU, 
Norway, the Russian Federation, Switzerland, and Turkey, launched legal proceedings in the 
WTO and requested consultations with the US.50 While the US has taken the view that its 
tariffs are justified as national security measures under Article XXI,51 the EU together with the 
above-mentioned WTO members challenge the tariffs as not being justifiable under the na-
tional security exception of Article XXI. The complaining parties argue that the US, by impos-
ing the additional tariffs and exempting certain selected WTO members from the measures, 
violates several regulations of the GATT, inter alia the US’ Schedules of Concessions (Article 
II:1(a) and (b)) and the Most-Favoured-Nation Principle (Article I:1). In addition to challeng-
ing the tariffs as not being covered under Article XXI, the complaining parties consider the 

 
43  Presidential Proclamation on Adjusting Imports of Aluminum into the United States 8 March 2018, 

available online: https://trumpwhitehouse.archives.gov/presidential-actions/presidential-proclama-
tion-adjusting-imports-aluminum-united-states/ (last accessed 13/03/2021). 

44  Presidential Proclamation on Adjusting Imports of Steel into the United States 8 March 2018, avail-
able online: https://trumpwhitehouse.archives.gov/presidential-actions/presidential-proclamation-
adjusting-imports-steel-united-states/ (last accessed 13/03/2021). 

45  President Trump Approves Section 232 Tariff Modifications, White House Statements & Releases 
22 March 2018, available online: https://www.whitehouse.gov/briefings-statements/president-
trump-approves-section-232-tariff-modifications/ (last accessed 07.01.2021). 

46  What You Need to Know About Implementing Steel and Aluminum Tariffs on Canada, Mexico, 
and the European Union, White House 31 May 2018, available online: 
https://www.whitehouse.gov/articles/need-know-implementing-steel-aluminum-tariffs-canada-
mexico-european-union/ (last accessed 07.01.2021). 

47  Y.S. Lee, Journal of World Trade 53 (no. 5, 2019), 811 (814). 
48  Presidential Proclamation on Adjusting Imports of Aluminum into the United States 19 May 2019, 

available online: https://trumpwhitehouse.archives.gov/presidential-actions/proclamation-adjust-
ing-imports-aluminum-united-states/ (last accessed 13/03/2021). 

49  Presidential Proclamation on Adjusting Imports of Steel into the United States 19 May 2019, avail-
able online: https://trumpwhitehouse.archives.gov/presidential-actions/proclamation-adjusting-im-
ports-steel-united-states-2/ (last accessed 13/03/2021). 

50  WTO, US – Steel and Aluminium (DS544, DS547, DS548, DS550, DS551, DS552, DS554, 
DS556, DS564). 

51  Ibid., Communication from the US dated 6 July 2018, WT/DS548/13. 



 

 

tariffs in question to be hidden safeguard measures that do not comply with the Agreement on 
Safeguards (SGA).52 

The US accepted the request for consultations, noting however that it does not support 
the complaining parties’ classification of the tariffs as safeguard measures. It is the US’s view 
that the tariffs imposed pursuant to Section 232 are issues of national security, necessary to 
adjust the imports of steel and aluminium articles that threaten to impair the national security 
of the US. While referencing Article XXI, the US have not publicly stated to which exact pro-
vision of Article XXI it refers.53 In view of the potentially broad scope of Article XXI, however, 
Article XXI(b) (ii) and (iii) can be considered as potential justification for the US measures on 
steel and aluminium articles.54 

In brief, the US takes the position that its steel and aluminium tariffs are justified as na-
tional security measures, conceivably under Article XXI(b) (ii) and (iii), while the EU together 
with other WTO members considers the tariffs to be safeguard measures. This situation raises 
several issues for the Panel to address in the case US – Steel and Aluminium, which will be 
discussed in detail in the following sections. Given the different possible readings of Article 
XXI(b) discussed in Section B, the first question that arises is whether the Panel in US – Steel 
and Aluminium can judge the validity of a justification as a national security measure under 
Article XXI(b) in the first place. If the Panel concludes that it can review the US’ invocation of 
Article XXI(b), the next question will be whether the requirements of Article XXI (b)(ii) or (iii) 
were substantially met when the US imposed the present steel and aluminium tariffs. Further, 
the complaining parties’ unilateral classification of the tariffs as safeguard measures raises some 
additional questions. Section IV thus provides a brief review of other WTO members’ reactions 
to the US’ tariffs and explains in this context the different possibilities provided by WTO law 
to justify otherwise GATT-inconsistent measures. 

II. The Self-judging Nature of Article XXI(b) GATT 

As discussed in Section B, the most contentious part of the GATT security exception is 
the phrase “which it considers” in the chapeau of Article XXI(b), which gave rise to different 
opinions regarding the self-judging nature of the provision. One of the issues the Panel in US 
– Steel and Aluminium will have to address is whether there is a role for WTO dispute settle-
ment in disputes in which Article XXI is invoked. This question can be addressed in two ways. 
First, the Panel must decide whether a Panel has “jurisdiction” in disputes involving Article 
XXI. Second, the Panel must establish whether such a dispute is “justiciable.” If the Panel does 
not have jurisdiction, it cannot address the dispute at all. If the dispute is non-justiciable, the 
subject matter of the dispute is not capable of being reviewed by the Panel. While in the latter 
case, the Panel may have jurisdiction over the dispute, the subject matter is of such kind that 
the Panel cannot make any decisions on it.55 

 
52  Ibid., Request for consultations by the European Union dated 6 June 2018, WT/DS548/1. 
53  Jung/Hazarika, ZEuS 21 (2018), 3 (13). 
54  Tietje/Sacher, Stahl und Whiskey: ein transatlantischer Handelskrieg? Verfassungsblog, 11 March 

2018. 
55  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 
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The Panel in Russia – Traffic and Transit was the first Panel to examine the nature and 
scope of the national security exceptions in Article XXI and shed some light on the debate over 
the self-judging nature of the provision.56 The Panel recognised that the chapeau of Article 
XXI(b), which provides that a member is not prevented “from taking any action which it con-
siders necessary for the protection of its essential security interests,” can be read in different 
ways. It recognised that the adjectival clause “which it considers” can accommodate more than 
one interpretation and acknowledged all three possible readings discussed earlier.57 

In Russia – Traffic and Transit, Russia argued that the Panel lacked jurisdiction to review 
the invocation of Article XXI(b)(iii).58 Similarly, the US, as a third party to the case, initially 
argued that the Panel did not have jurisdiction. In the course of the proceedings, however, the 
US changed its argument and contended that while the Panel had jurisdiction, the self-judging 
nature of Article XXI(b)(iii) establishes that its invocation is non-justiciable and therefore not 
capable of findings by a Panel.59 

In response to the objection to the Panel’s jurisdiction, the Panel in Russia – Traffic and 
Transit started by referring to its “inherent jurisdiction” resulting from its adjudicative function 
and Articles of establishment which in no manner exclude Article XXI from the purview of 
WTO provisions subject to dispute settlement.60 To further establish whether a Panel has ju-
risdiction to review the invocation of Article XXI(b), the Panel clarified whether the clause 
“which it considers” in the chapeau of Article XXI(b) qualifies the determination of the matters 
in the subparagraphs of that provisions. The Panel questioned the use and effet utile of the 
specific circumstances under the subparagraphs if their determination was left exclusively to 
the discretion of the invoking member. It thus found, when considering the logical structure 
of the provision, that the three subparagraphs operate as limitative qualifying clauses which 
restrict the exercise of the discretion accorded to members under the chapeau to these circum-
stances.61  

The Panel continued by considering the subject-matter of each of the subparagraphs of 
Article XXI(b), in particular in sub-paragraph (iii), and querying whether that subject-matter 
“lends itself to a purely subjective discretionary determination.”62 The Panel came to the con-
clusion that the clause "which it considers" in the chapeau of Article XXI(b) does not extend 
to the determination of the circumstances in the subparagraphs. For an action to fall within 
the scope of Article XXI(b), it must objectively be found to meet the requirements of the sub-
paragraphs. The Panel thus found that it had jurisdiction to determine whether the require-
ments of Article XXI(b)(iii) were satisfied, thus rejecting Russia’s argument on the role of WTO 
dispute settlement, and further rejecting the US’s argument that the invocation of Article 
XXI(b)(iii) is non-justiciable, to the extent that this argument also relies on the alleged totally 
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self-judging nature of the provision.63 It follows from this interpretation that Article XXI(b)(iii) 
is not completely self-judging64 which provided long-awaited clarification on the question of 
the self-judging nature of Article XXI(b).65 

Neither Russia nor Ukraine appealed the decision, and the report was adopted by the Dis-
pute Settlement Body on 26 April 2019. However, all the issues addressed in Russia – Traffic 
in Transit are currently again being addressed by the Panel in US – Steel and Aluminium. In 
the ongoing Panel proceedings, the US strongly contests the approach adopted by the Panel in 
Russia – Traffic in Transit. The US continues to argue that Article XXI is self-judging and that 
disputes in which the Respondent invokes Article XXI are non-justiciable.66 

The repeated invocation of Article XXI and the rejection of the approach taken by the 
Panel in Russia – Traffic in Transit by the US presents an unprecedented challenge to the func-
tionality of the WTO system.67 On several occasions, the US noted that if a Panel was to review 
a member’s invocation of Article XXI(b) GATT and the assessment of its own essential security 
interests, this would undermine the legitimacy of the WTO and its dispute settlement system. 
From these comments by the US, it appears that the Panel in US – Steel and Aluminium, as 
well as the WTO as a whole, are under intense political pressure from the US not to follow the 
lead of the Panel in Russia – Traffic in Transit.68  

The preceding decision has put the Dispute Settlement Body in a bind and the WTO now 
finds itself in a possible lose-lose situation. On the one hand, if the Panel in US – Steel and 
Aluminium was to rule against the US on the principle that a Panel can review national security 
exception measures, this could set up a major conflict with Washington. Such a ruling would 
greatly exacerbate the US’s concerns that the multilateral system of the WTO is over-reaching 
and interfering with US national sovereignty.69 For political reasons, the US is unlikely to ac-
cept a Panel to judge the US’s national security interests.70 On the other hand, if the Panel 
were to rule in favour of the US’s self-judging argument, contradicting what the other Panel 
did in the preceding case, this would undermine its credibility, similarly harming the multilat-
eral dispute settlement system.71  

Although the US contests the Panel’s ruling in Russia – Traffic in Transit, the ruling is still 
likely to have important consequences for the pending WTO challenges to the US’s imposition 
of tariffs on steel and aluminium articles. It is likely that other Panels will follow the lead of the 
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preceding Panel and reject the US’s argument on the self-judging nature of the provision.72 If 
the Panel in US – Steel and Aluminium follows the Panel’s ruling in Russia – Traffic in Transit 
and reviews the US’s invocation of Article XXI, the Panel would have to assess whether the 
requirements of Article XXI(b) (ii) or (iii) were met when the US imposed the steel and alu-
minium tariffs, which will be discussed in more detail in the next section. 

III.  Justifying the US Measures under the National Security Exception of the 
GATT 

Assuming the Panel in US – Steel and Aluminium follows the Panel’s ruling in Russia – 
Traffic in Transit and reviews the US’s invocation of Article XXI, the Panel would have to 
determine whether the requirements for a correct application of the provision are satisfied. As 
the US has not publicly stated to which exact provision of Article XXI it refers, both Article 
XXI(b)(ii) and (iii) must be taken into consideration. 

1. Requirements for invoking Article XXI(b)(ii) GATT 

Article XXI(b)(ii) provides that “[n]othing in this Agreement shall be construed to prevent 
any contracting party from taking any action which it considers necessary for the protection of 
its essential security interests […] relating to the traffic in arms, ammunition and implements 
of war and to such traffic in other goods and materials as is carried on directly or indirectly for 
the purpose of supplying a military establishment.” As provided by the Panel in Russia – Traffic 
in Transit, for an action to fall within the scope of Article XXI(b), it must objectively meet the 
requirements of the subparagraphs.73 The US Department of Defence, however, repudiated 
the need for steel tariffs for military purposes. The Department released a report that supported 
tariffs against unfair trade practices but undercut any military need for a more robust domestic 
steel industry. The report stated that the US military requirements for steel and aluminium 
only amount three percent of US production and therefore, the US Department of Defence 
does not believe that the findings in the report impact the ability of the Department’s programs 
to acquire the steel or aluminium in the amount necessary to meet national defence require-
ments.74 Since the US Department of Defence even initially argued that the country's defence 
capability was not affected by the economic problems of the US steel industry,75 it is seriously 
doubtful that the protected steel and aluminium products can be considered “materials as is 
carried for the purpose of supplying a military establishment.” This means that the substantial 
compliance of the US steel and aluminium tariffs with Article XXI(b)(ii) is rather unlikely, at 

 
72  Hartmann, ILM 58 (no. 5, 2019), 899 (900). 
73  WTO, Russia – Traffic in Transit, Report of the Panel dated 5 April 2019, WT/DS512/R, para. 

7.101-103. 
74  Brewster, Duke J. Gender L. & Pol'y 27 (2020), 59 (65). 
75  Lawder/Chance, U.S. defense department says prefers targeted steel, aluminum tariffs, Reuters, 23 

February 2018, available online: https://www.reuters.com/article/us-usa-trade-steel/u-s-defense-de-
partment-says-prefers-targeted-steel-aluminum-tariffs-idUSKCN1G706A (last accessed 
13/03/2021); Tietje/Sacher, Stahl und Whiskey: ein transatlantischer Handelskrieg? Verfas-
sungsblog, 11 March 2018. 



 

 

least when it comes to the narrow requirements in the subparagraph (ii),76 and this alternative 
is not considered in any greater detail in literature. 

2. Requirements for invoking Article XXI(b)(iii) GATT 

Article XXI(b)(iii) provides that “[n]othing in this Agreement shall be construed to prevent 
any contracting party from taking any action which it considers necessary for the protection of 
its essential security interests […] taken in time of war or other emergency in international 
relations.” In contrast to Article XXI(b)(ii), this alternative has been interpreted broadly by 
member states, as well as legal scholars.77 When justifying the US measures on steel and alu-
minium articles under Article XXI(b)(iii), if the Panel in US – Steel and Aluminium does indeed 
decide to follow the lead of the Panel in Russia – Traffic in Transit, the Panel in US – Steel and 
Aluminium would have to determine whether the requirements for a correct application of 
Article XXI(b)(iii) provided by the Panel in the preceding case are satisfied. The test adopted 
by the Panel in Russia – Traffic in Transit consists of two parts. The first part involves an ob-
jective examination of subparagraph (iii), and the second part requires a review of the chapeau 
of Article XXI(b) applied under the principle of good faith. 

a) Objective Examination of the Subparagraph 

In light of subparagraph (iii), the Panel in US – Steel and Aluminium would have to exam-
ine whether the measures adopted by the US were “taken in time of war or other emergency in 
international relations.” The measures must thus be taken during a war or other emergency in 
international relations which implies a chronological concurrence between the measure and the 
situation at issue, which the Panel in Russia – Traffic in Transit considers to be an objective fact 
that is capable of objective determination.78 Secondly, the Panel in Russia – Traffic in Transit 
found that the existence of a war or other emergency in international relations is also clearly 
capable of objective determination. While acknowledging that the boundaries of an emergency 
in international relations are less clear than those of war, the Panel determined that an emer-
gency in international relations can only be understood as belonging to the same category of 
objective facts amenable to objective determination.79 Further, the interests addressed in Article 
XXI(b)(i) and (ii), as well as in a situation of war in subparagraph (iii), are all defence and 
military interests, as well as maintenance of law and public order interests. The Panel found 
that the term “other emergency in international relations” must be understood as eliciting the 
same type of interests as those arising from the other matters addressed in the enumerated 
subparagraphs of Article XXI(b).80 As such, the Panel defined an emergency in international 
relations as situations “of armed conflict, or latent armed conflict, heightened tension or crisis, 
or general instability engulfing or surrounding a state” which “give rise to particular types of 
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interests for the member in question, i.e. defence or military interests, or maintenance of law 
and public order interests.”81 While some of these terms may be capable of broad interpreta-
tion, the Panel attached to them a narrower meaning, as an emergency in international relations 
must relate to defence or military interests or the maintenance of law and public order.82  

In this regard, the US could argue that the armed conflicts in which the US army was 
involved in 2018 when the tariffs imposed on aluminium and steel imports took effect consti-
tute an emergency in international relations. The Panel in Russia - Traffic in Transit noted that 
an emergency in international relations refers to world or global politics83 and did not explicitly 
limit an emergency in international relations to events between the parties to the dispute. Thus, 
it is feasible that the Panel in US – Steel and Aluminium would recognise the armed conflicts 
in which US army is involved as an emergency in international relations.84 Further, a series of 
restrictive trade measures have been adopted between the US and China in the near past, as 
was the case in 2018 when the tariffs imposed on aluminium and steel imports took effect, and 
the US could argue that there is an economic conflict with China which presents an emergency 
in international relation. With regard to political or economic differences between members, 
the Panel in Russia – Traffic in Transit provided that political or economic differences between 
members are not themselves sufficient to constitute an emergency in international relations for 
purposes of subparagraph (iii) unless they give rise to defence and military interests, or mainte-
nance of law and public order interests.85 Again, it is feasible for the Panel to conclude that 
there is an economic conflict that constitutes an emergency in international relations as long as 
the US prove that the conflict gave rise to defence and military interests, or maintenance of law 
and public order interests.86 

In sum, it is conceivable that the US could satisfy the objective part of the test provided by 
the Panel in Russia - Traffic in Transit and established that there was an emergency in interna-
tional relations. However, the US continues to argue that Article XXI(b) is completely self-
judging and does not provide any information concerning an emergency in international rela-
tion.87 In the Section 232 reports on the investigation into the effects of imports of aluminium 
and steel on the national security of the US Secretary of Commerce which form the basis for 
the imposition of the tariffs, the Secretary merely refers to the present quantities of steel and 
aluminium imports and the circumstances of global excess capacity. The existence of global 
excess capacity and the US’s trade deficit with certain countries does not refer to a situation of 
armed or latent armed conflict, heightened tension or crisis, or general instability engulfing or 
surrounding a state as required by the Panel. The situation as laid down in the Section 232 
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reports  thus does not substantiate the existence of an emergency in international relations that 
prompted the US to impose increased tariffs on steel and aluminium products.88 However, 
given that the US does not even identify or invoke Article XXI(b)(iii) or any other subparagraph 
of Article XXI(b), maintaining that it does not need to do so based on the self-judging nature 
of the provision, it remains to be seen how the Panel in US - Steel and Aluminium will address 
this situation.89 

b) Review of the Chapeau under the Principle of Good Faith 

In light of the chapeau of Article XXI(b), the Panel in US - Steel and Aluminium must then 
consider whether the US measures comply with an “action which [the invoking member] con-
siders necessary for the protection of its essential security interests.” As discussed, the Panel in 
Russia – Traffic in Transit already found that the phrase “which it considers” does not qualify 
the requirements of the subparagraphs of Article XXI(b). The Panel did find, however, that the 
phrase qualifies both the terms “necessary” and “essential security interests” in the chapeau of 
Article XXI(b). It is therefore within the discretion of the invoking member to decide what its 
essential security interests are, and which measure it considers necessary to protect these inter-
ests.90 The discretion given to the invoking member, however, does not apply without limits.91 

The Panel in Russia – Traffic in Transit defined essential security interests as “those interests 
relating to the quintessential function of the state, namely, the protection of its territory and 
its population from external threats, and the maintenance of law and public order internally”92 
which “will depend on the particular situation and perceptions of the state in question, and can 
be expected to vary with changing circumstances.”93 While “it is left, in general, to every mem-
ber to define what it considers to be its essential security interests,”94 this is “limited by its 
obligation to interpret and apply Article XXI(b)(iii) of the GATT 1994 in good faith.”95 In 
order for a Panel to be able to assess whether a member invoking Article XXI(b)(iii) interprets 
and applies the provision in good faith, members must “articulate the essential security interests 
said to arise from the emergency in international relations sufficiently enough to demonstrate 
their veracity.”96 The sufficient level of articulation of the essential security interest will depend 
on the emergency in international relations at issue. If the emergency in international relations 
is closely related to an armed conflict, the required level of articulation of the essential security 
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interest concerned will be lower, however, the more an emergency in international relations is 
removed from an armed conflict, the higher the required level of articulation becomes.97 

While it is possible that a Panel would have found that the US met the objective require-
ments of the test provided in Russia – Traffic in Transit (had the US made arguments to that 
effect), there is a consensus in literature that the US would have, for a variety of reasons, signif-
icant difficulty “to articulate the essential security interests said to arise from the emergency in 
international relations sufficiently enough to demonstrate their veracity.”98 

For one thing, the US does not provide any information concerning the essential security 
interests pursued. The US merely states that publicly available information “could be under-
stood to relate most naturally to the circumstances described in Article XXI(b)(iii).”99 Despite 
the low threshold for articulation established by the Panel in Russia - Traffic in Transit, it is 
unlikely that such general reference to publicly available information can be regarded as a suf-
ficient articulation of the essential security interests pursued, particularly since the required level 
of articulation of the essential security interest will be higher the more an emergency in inter-
national relations is removed from an armed conflict.100  

Further, the US lacks reasonable basis to support its invocation of Article XXI(b) in good 
faith. President Trump argued that the global excess of steel and aluminium would weaken the 
US’s economy which, in turn, threatens essential security interests. Soon after raising this ar-
gument, the US welcomed other countries to discuss alternative ways to address the threatened 
impairment of the national security caused by imports from that country and permitted them 
to apply for permanent exemptions from the tariffs. Granting such exemptions demonstrates a 
lack of urgency that traditionally accompanies emergencies and undermines the argument that 
steel and aluminium tariffs are reasonably necessary to protect any essential security interest. 
Therefore, the readiness to negotiate with other countries diminishes the US’s good faith ap-
pearance in defending its alleged essential security interests.101 In addition, it is apparent that 
the US equally imposed tariffs on China and NATO members, which are linked to the US by 
a security alliance. As a reaction to the Section 232 reports of the US Secretary of Commerce, 
the US Department of Defence noted that the present steel tariffs were not aimed at Chinese 
production as Chinese imports already faced very high tariff barriers. According to the US 
Department of Defence, the tariffs impacted countries with whom the US has formal military 
alliances and the Department highlighted its concerns about the negative impact of the tariffs 
on the US’s key NATO allies.102 

The lack of a necessity justification from the US Department of Defence as described in 
Section C.III.1, the general reference to publicly available information, President Trump's ad-
verse conduct, and the negative impact of the tariffs on the US’s key NATO allies demonstrate 
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that the US is not applying Article XXI(b)(iii) of the GATT 1994 in good faith, and therefore, 
the US should be precluded from invoking Article XXI(b) to justify the legality of its tariffs on 
steel and aluminium imports. Because the US’s invocation of Article XXI(b) to justify its tariffs 
on steel and aluminium is likely to fail both the objective test and the good faith prongs, a 
WTO dispute panel applying the review standard proposed by the Panel in Russia – Traffic in 
Transit would likely find that the trade measures violate WTO obligations.103 It remains to be 
seen how the Panel will address the US’s failure to specify which provision of Article XXI(b) it 
relies on and the consequent lack of information concerning the essential security interests pur-
sued. 

IV. Safeguard Measures “in disguise”? 

While there can only be speculation about the rationale behind both the US’ invocation 
of Article XXI and the continuous argumentation for the self-judging nature of the provision, 
the preceding analysis is based on the US’s classification of their steel and aluminium tariffs as 
being justified as a national security measure. This results in part from the nature of Section 
232 of the US Trade Expansion Act of 1962, which serves the overall purpose of protecting 
national security,104 and in part from the invocation of Article XXI GATT by the US.105 As a 
reaction to the US steel and aluminium tariffs, several members affected by the tariffs, including 
the EU, China, Mexico, Canada, India, Russia, and Turkey, stated that they disagree with the 
classification of the tariffs as measures to protect national security concerns. The complaining 
parties considered the measures to be safeguard measures under the SGA and adopted retalia-
tory measures in the form of their own tariff increases on imports from the US.106 To give a 
basic understanding of the challenges that arise by the unilateral classification of the tariffs and 
the implementation of retaliatory measures, the following section will briefly discuss the differ-
ent possibilities provided by WTO law to justify otherwise GATT-inconsistent measures. 

In addition to the exceptions for measures to protect national security concerns invoked 
by the US, WTO law provides further exceptions which allow for deviation from GATT prin-
ciples. The national security exceptions provided by Article XXI, as well as the exceptions for 
trade-restrictive measures designed to protect public, non-economic goods in Article XX men-
tioned at the beginning of this publication, allow members to maintain or introduce measures 
that promote or protect societal values. Both exceptions thus concern matters of important 
societal interests.107 The respective measures do not constitute a response to the trade practices 
of other members, nor are they intended to be based on other purely economic considerations.  

On the contrary, WTO law also provides three types of so-called trade defence instruments 
(TDIs). TDIs are designed to re-establish a competitive environment and directly intervene in 
international trade relations. First, WTO law provides exceptions to the GATT principles for 
measures against the import of dumped goods (i.e., goods offered for sale below their normal 
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price) referred to as anti-dumping measures. Anti-dumping measures are regulated in Article 
VI and the Agreement on Implementation of Article VI of GATT 1994, commonly known as 
the Anti-Dumping Agreement. Second, WTO law recognises exceptions for countervailing 
measures against the import of subsidised goods laid down in Article XVI and the Agreement 
on Subsidies and Countervailing Measures. These two types of TDIs are directed against unfair 
trade practices. From a liberal economic perspective, dumping and subsidies are generally un-
desirable and may therefore be opposed. Anti-dumping and anti-subsidy measures can thus be 
applied by members to combat interventions of other members in market activity and free 
competition and can be justified by the fact that they aim to restore market equilibrium. Third, 
WTO law provides a TDI for safeguard measures against a sudden increase in imports which 
are regulated in Article XIX and the Agreement on Safeguards. Safeguard measures can be ap-
plied in the event of unforeseen import increases to give the impacted domestic industry the 
opportunity to adjust. In contrast to anti-dumping and anti-subsidy measures, safeguard 
measures are primarily a protectionist instrument and can be taken against fair trade practices 
under strict conditions.108 In essence, this requires that unforeseen imports of a product have 
occurred in such absolute or relative quantities that they cause, or threaten to cause, serious 
injury to the domestic economy.109  

This brief outline of the WTO law on safeguard measures already shows that there are 
some indications pointing towards the classification of the US’s measures on steel and alumin-
ium as safeguard measures. The Section 232 reports, as well as the Presidential Proclamations, 
refer to the import of goods. Consequently, the steel and aluminium tariffs were clearly levied 
to protect the US economy from imports competition.110 Respectively, it is also the view of 
the EU and other WTO members that the US’s tariffs should be considered safeguard measures 
under the SGA. The unilateral classification of the tariffs as safeguard measures and the related 
imposition of retaliatory measures by the complaining parties, however, gives rise to several 
questions.  

Given that the EU and other WTO member states clearly disagree with the US’s classifi-
cation of the tariffs, the first question that arises is who is actually entitled to decide on the 
classification of a measure. To date, there are only indications whether the classification of a 
measure is the sole prerogative of the member invoking the measure, or whether a Panel or 
even another member state can decide under which category such a measure falls.111  

Assuming that the classification of a measure is not the sole responsibility of the enacting 
WTO member, and if the complaining parties want to classify the US tariffs as safeguard 
measures “in disguise,” there must at least be some objective indications for an alternative clas-
sification.112 To this effect, the WTO Appellate Body has repeatedly held that when determin-
ing the objective of a measure, it is not the title or purpose of the measure put forward by the 
invoking member that must be considered, but rather a comprehensive and objective analysis 
must be conducted with regard to “the design, the architecture, and the revealing structure of 
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a measure”113 in light of the specific application.114 On the one hand, there are some indica-
tions contradicting the design, architecture, and structure of the US steel and aluminium tariffs 
as safeguard measures; for instance,  the measures were adopted under Section 232 of the US 
Trade Expansion Act of 1962 and not Section 201, which presents the US domestic law for 
the imposition of safeguard measures. On the other hand, there are also objective indications 
supporting the classification as safeguard measures; for example,  parts of the reports on the 
investigation into the effects of imports of aluminium and steel on national security by the US 
Secretary of Commerce resemble the injury analysis required by the SGA. It appears that this 
is another controversial question, however, literature suggests that the US measures do not meet 
the conditions to be recognised as safeguards under the SGA.115 

This ambiguous legal situation is complicated by the fact that WTO law provides the right 
for a WTO member affected by safeguard measures to adopt retaliatory measures. Since safe-
guard measures are directed against fair trade practices of other members, the logic behind 
retaliatory measures is purely economic in nature. Safeguard measures imbalance multilateral 
obligations and concessions and disadvantage the affected members without fault on their part. 
Therefore, retaliatory measures are not “punitive” tariffs, but rather they are meant to compen-
sate for the incurred trade disadvantages and to restore the original balance of obligations and 
concessions.116 

Retaliatory measures are regulated in Article XIX:3 and Article 8 of the SGA. As a first 
step, Article 8.1 SGA requires binding bilateral negotiations between the parties. Only if nego-
tiations fail does Article 8.2 provides the right to introduce retaliatory measures, subject to 
several narrow procedural and substantive requirements. The adoption of retaliatory measures 
is linked to strict time limits and requires that the Council for Trade in Goods does not object 
to the retaliatory measure after its formal notification. Further, if a safeguard measure has in 
fact been adopted as a response to an absolute increase in imports, and if such a measure is in 
conformity with WTO law, the member’s right to adopt retaliatory measures is suspended for 
the first three years that a safeguard measure is in effect.117 

As the EU and other members consider the US tariffs on steel and aluminium safeguard 
measures, they exercised their right to implement retaliatory measures under Article 8.2 of the 
SGA. However, these actions were based on several assumptions. First, the members assumed 
that they were entitled to determine the classification of the US measures. As noted above, it is 
questionable whether such unilateral classification is in conformity with WTO law.118 Further, 
the members assumed that the US measures objectively constituted safeguard measures pursu-
ant to the SGA; however, it is suggested in literature that this may not be the case. If the US 

 
113  For instance, WTO, Japan - Taxes on Alcoholic Beverages, Report of the Appellate Body dated 4 

October 1996, WT/DS8/AB/R, 29. 
114  Tietje/Sacher, Stahl und Whiskey: ein transatlantischer Handelskrieg? Verfassungsblog, 11 March 

2018. 
115  Y.S. Lee, World Trade Review 18 (no. 2, 2019), 481 (492 f.). 
116  Tietje/Sacher, Stahl und Whiskey: ein transatlantischer Handelskrieg? Verfassungsblog, 11 March 

2018. 
117  Ibid. 
118  Jung/Hazarika, ZEuS 21 (2018), 3 (15). 



 

 
 

23 

measures are not safeguards under the SGA, the provisions of the SGA would not apply, and 
the retaliatory measures could not be justified under the provisions of the SGA at all.119  

Even  assuming that these prerequisites are fulfilled and that the EU and the other WTO 
members are therefore entitled to the right to adopt retaliatory measures, the implementation 
of such measures still requires that all respective requirements for correct application are met.120 
As mentioned above, the right to retaliate in response to a safeguard measure is suspended for 
three years where the safeguard measure has been taken as a result of an absolute increase in 
imports and conforms to the provisions of the SGA. The other way round, this means that the 
suspension does not apply in cases in which a measure does not conform to the provisions of 
the SGA.121 The complaining parties argue that the US, by imposing the additional tariffs, 
violated several regulations of the SGA which consequently allowed them to react immediately. 
Normally, the member adopting a safeguard measure would initially have the conformity of 
the measure be determined during an investigation. In the case of the US tariffs, however, such 
investigation did not take place since the US did not notify the tariffs as safeguard measures. 
Nevertheless, several complaining countries adopted the retaliatory measures for US non-com-
pliance with the SGA provision while it is questionable whether the factual conformity of the 
safeguard measure with WTO law is subject to the assessment of the member imposing the 
retaliatory measure.122 

It is therefore evident that it is not only the conduct and attitude of the US administration 
that poses a challenge to the functionality of the WTO system. The summary given above 
shows that the reactions of other WTO members are just as problematic and that the case in 
its entirety proves to be a good example of the crisis in which the WTO has found itself for 
quite some time. 

D. Conclusion 

Possibilities to exploit legal interpretations have been available to GATT and later WTO 
members since the beginning of the GATT. However, only recently have members begun to 
take advantage of such “loopholes” to advance their trade agendas.123 This trend is clearly il-
lustrated by the broad interpretation the US has adopted when justifying measures against 
China on the grounds of protecting public morals within the meaning of Article XX(a), as well 
as in defending the tariffs imposed on aluminium and steel articles under the national security 
exception of Article XXI. With regard to US – Tariff Measures on Certain Goods from China, 
the Panel already concluded in September 2020 that the US had not shown how the imposition 
of additional tariffs was apt to contribute to the public morals objective invoked, nor how they 
were necessary to protect public morals. The Panel therefore found that the US had not met 
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its burden to demonstrate that the measures were provisionally justified under Article XX(a).124 
With regard to the pending decision in US – Steel and Aluminium, the Panel in the preceding 
case Russia – Traffic in Transit already provided a well-balanced approach for the interpretation 
of Article XXI which avoids abuse of the GATT security exception while still providing a cer-
tain margin of discretion to the members invoking it.125 It is not always straightforward to 
determine whether a trade measure is applied for a legitimate concern, or if it presents disguised 
trade protection,126 and it remains to be seen how the Panel in US – Steel and Aluminium will 
address the numerous open questions and challenges. Ultimately, however, the US can simply 
appeal the Panel’s decision as they did in the case US – Tariff Measures on Certain Goods from 
China. Due to the US’s obstruction of the appointment of WTO appellate judges, appealing 
first instance WTO panel reports to the paralysed Appellate Body prevents any dispute from 
being resolved in a legally binding manner.127

 
124  WTO, United States – Tariff Measures on Certain Goods from China, Report of the Panel dated 15 

September 2020, WT/DS543/R, para. 7.238 and 8.1. 
125  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 
126  Y.S. Lee, World Trade Review 18 (no. 2, 2019), 481 (488). 
127  Van den Bossche/Akpofure, The Use and Abuse of the National Security Exception under Article 

XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 2020. 



   
 

 25 

REFERENCES 

Alford, Roger Paul, The Self-Judging WTO Security Exception, Utah Law Review 
2011, 697-760. 

Brewster, Rachel, Gender and International Trade Policy: Economic Nostalgia and the 
National Security Steel Tariffs, Duke Journal of Gender Law & Policy 27 
(2020), 59-68 

Charnovitz, Steve, The Moral Exception in Trade Policy, Virginia Journal of Interna-
tional Law 38 (1998), 689-745. 

Fefer, Rachel, Section 232 of the Trade Expansion Act of 1962, Report of the Congres-
sional Research Service 9 December 2020, available online: https://crsre-
ports.congress.gov/product/details?prodcode=IF10667 (last accessed: 
13/03/2021). 

Glöckle, Caroline, The second chapter on a national security exception in WTO law: 
the panel report in Saudi Arabia – Protection of IPR, EJIL:Talk! Blog of the 
European Journal of International Law 22 July 2020, available online: 
https://www.ejiltalk.org/the-second-chapter-on-a-national-security-exception-
in-wto-law-the-panel-report-in-saudi-arabia-protection-of-ipr/ (last accessed: 
10/03/2021)  

Hahn, Michael, Vital Interests and the Law of GATT: An Analysis of GATT's Security 
Exception, Michigan Journal of International Law 12 (1991), 558-620. 

Hartmann, Stephanie, Introductory Note to Measures Concerning Traffic in Transit 
(WTO), International Legal Materials 58 (no. 5, 2019), 899-1027. 

Ioachimescu-Voinea, Mihai, National Security Exceptions in the WTO – A Carte 
Blanche for Protectionism? Part II – US - Steel and Aluminium Products dis-
putes, Improvements of the Security Test, Conclusion, Union of Jurists of Ro-
mania, Law Review 10 (no. 2, 2020), 3-43. 

Jordan, Benjamin, The WTO versus the Donald: Why the WTO Must Adopt a Review 
Standard for Article XXI(b) of the GATT, Wisconsin International Law Journal 
37 (2019), 173-205. 

Jung, Nicolas/Hazarika, Angshuman, Trade Wars are Easy to Win? National Security 
and Safeguards as the New Weapons, ZEuS Zeitschrift für Europarechtliche 
Studien 21 (2018), 3-24. 

Kerr, William, Loopholes, Legal Interpretations and Game Playing: Whither the WTO 
without the Spirit of the GATT? Estey Journal of International Law and Trade 
Policy 19 (no. 2, 2019), 49-60. 

Krajewski, Markus, Wirtschaftsvölkerrecht, 4th Edition, Heidelberg, 2017. 



 

 26 

Lawder, David/Chance, David, U.S. defense department says prefers targeted steel, alu-
minum tariffs, Reuters 23 February 2018, available online: https://www.reu-
ters.com/article/us-usa-trade-steel/u-s-defense-department-says-prefers-tar-
geted-steel-aluminum-tariffs-idUSKCN1G706A (last accessed: 14/03/2021). 

Lee, Jeamin, Commercializing National Security: National Security Exceptions' Outer 
Parameter under GATT Article XXI, Asian Journal of WTO & International 
Health Law and Policy 13 (no. 2, 2018), 277-310. 

Lee, Yong-Shik, Three Wrongs Do Not Make a Right: The Conundrum of the US 
Steel and Aluminum Tariffs, World Trade Review 18 (no. 3, 2019), 481-501. 

–  The Steel and Aluminium Quota Agreements: A Question of Compatibility 
with WTO Disciplines and Their Impact on the World Trading System, Jour-
nal of World Trade 53 (no. 5, 2019), 811–832. 

Mitchell, Andrew/Ayres, Glyn, General and Security Exceptions under the GATT 1994 
and the GATS, in: Carr, Indira/Alam, Shawkat/Bhuiyan, Jahid (Editors), Inter-
national Trade Law and the WTO, Annandale, N.S.W., 2013, 226-268. 

Murril, Brandon, The “National Security Exception” and the World Trade Organiza-
tion, Report of the Congressional Research Service 28 November 2018, availa-
ble online: https://crsreports.congress.gov/product/details?prod-
code=LSB10223 (last accessed: 13/03/2021). 

Prazeres, Tatiana Lacerda, Trade and National Security: Rising Risks for the WTO, 
World Trade Review 19 (no. 1, 2020), 137-148. 

Svetlicinii, Alexandr, ‘Trade Wars are Good and Easy to Win’: From Security Excep-
tions to the Post-WTO World, KLRI Journal of Law and Legislation 9 (no. 1, 
2019), 29-62. 

Tietje, Christian, WTO und Recht des Weltwarenhandels, in: Tietje, Christian (Edi-
tor), Internationales Wirtschaftsrecht, 2nd Edition, Berlin/Boston, 2015, 158-
236. 

–  Begriff, Geschichte und Grundlagen des Internationalen Wirtschaftssystems 
und Wirtschaftsrechts, in: Tietje, Christian (Editor), Internationales Wirt-
schaftsrecht, 2nd Edition, Berlin/Boston, 2015, 1-66. 

–  /Sacher, Vinzent, Stahl und Whiskey: ein transatlantischer Handelskrieg? Ver-
fassungsblog, 11 March 2018, available online: https://verfassungsblog.de/stahl-
und-whiskey-ein-transatlantischer-handelskrieg/ (last accessed: 13/03/2021). 

Tran, Hung, WTO in a bind over Trump’s national security tariffs, Atlantic Council 
2 May 2019, available online: https://www.atlanticcouncil.org/blogs/new-atlan-
ticist/wto-in-a-bind-over-trump-s-national-security-tariffs/ (last accessed: 
13/03/2021). 

Van den Bossche, Peter/Zdouc, Werner, The Law and Policy of the World Trade Organ-
isation – Test, Cases and Materials, 4th Edition, Cambridge, 2017. 

–  /Akpofure, Sarah, The Use and Abuse of the National Security Exception under 
Article XXI(b)(iii) of the GATT 1994, World Trade Institute, 15 September 



   
 

 27 

2020, Working Paper No. 03/2020, available online: https://www.wti.org/re-
search/publications/1299/the-use-and-abuse-of-the-national-security-excep-
tion-under-article-xxibiii-of-the-gatt-1994/ (last accessed: 05/03/2021). 

Weiß, Wolfgang, Interpreting Essential Security Exceptions in WTO Law in View of 
Economic Security Interests, in: Weiß, Wolfgang/Furculita, Cornelia (Editors), 
Global Politics and EU Trade Policy - Facing the Challenges to a Multilateral 
Approach, Cham, 2020, 255-284. 

Yoo, Ji Yeong/Ahn, Dukgeun, Security Exceptions in the WTO System: Bridge or Bot-
tle-Neck for Trade and Security? Journal of International Economic Law 19 (no. 2, 
2016), 417-444. 

 



 

Beiträge zum Transnationalen Wirtschaftsrecht 
(bis Heft 13 erschienen unter dem Titel: Arbeitspapiere aus dem 

Institut für Wirtschaftsrecht – ISSN 1619-5388) 
 

ISSN 1612-1368 (print) 
ISSN 1868-1778 (elektr.) 

 
Bislang erschienene Hefte 

 
 

Heft 100 Ernst-Joachim Mestmäcker, Die Wirtschaftsverfassung der EU im globalen Systemwettbe-
werb, März 2011, ISBN 978-3-86829-346-3 

Heft 101 Daniel Scharf, Das Komitologieverfahren nach dem Vertrag von Lissabon 
 – Neuerungen und Auswirkungen auf die Gemeinsame Handelspolitik, Dezember 2010, 
ISBN 978-3-86829-308-1 

Heft 102 Matthias Böttcher, „Clearstream“ – Die Fortschreibung der Essential Facilities-Doktrin im 
Europäischen Wettbewerbsrecht, Januar 2011, ISBN 978-3-86829-318-0 

Heft 103 Dana Ruddigkeit, Die kartellrechtliche Beurteilung der Kopplungsgeschäfte von eBay und 
PayPal, Januar 2011, ISBN 978-3-86829-316-6 

Heft 104 Christian Tietje, Bilaterale Investitionsschutzverträge zwischen EU-Mitgliedstaaten (Intra-
EU-BITs) als Herausforderung im Mehrebenen-system des Rechts, Januar 2011, ISBN 
978-3-86829-320-3 

Heft 105 Jürgen Bering/Tillmann Rudolf Braun/Ralph Alexander Lorz/Stephan W. Schill/Christian 
J. Tams/Christian Tietje, General Public International Law and International Investment 
Law – A Research Sketch on Selected Issues –, März 2011, ISBN 978-3-86829-324-1 

Heft 106 Christoph Benedict/Patrick Fiedler/Richard Happ/Stephan Hobe/Robert Hunter/ 
Lutz Kniprath/Ulrich Klemm/Sabine Konrad/Patricia Nacimiento/Hartmut Paulsen/ 
Markus Perkams/Marie Louise Seelig/Anke Sessler, The Determination of the Nationality 
of Investors under Investment Protection Treaties, März 2011, ISBN 978-3-86829-341-8 

Heft 107 Christian Tietje, Global Information Law – Some Systemic Thoughts, April 2011, ISBN 
978-3-86829-354-8 

Heft 108 Claudia Koch, Incentives to Innovate in the Conflicting Area between EU Competition 
Law and Intellectual Property Protection – Investigation on the Microsoft Case, April 2011, 
ISBN 978-3-86829-356-2 

Heft 109 Christian Tietje, Architektur der Weltfinanzordnung, Mai 2011, ISBN 978-3-86829-358-
6 

Heft 110 Kai Hennig, Der Schutz geistiger Eigentumsrechte durch internationales Investitionsschutz-
recht, Mai 2011, ISBN 978-3-86829-362-3 

Heft 111 Dana Ruddigkeit, Das Financial Stability Board in der internationalen Finanzarchitektur, 
Juni 2011, ISBN 978-3-86829-369-2 



Heft 112 Beatriz Huarte Melgar/Karsten Nowrot/Wang Yuan, The 2011 Update of the OECD 
Guidelines for Multinational Enterprises: Balanced Outcome or an Opportunity Missed?, 
Juni 2011, ISBN 978-3-86829-380-7 

Heft 113 Matthias Müller, Die Besteuerung von Stiftungen im nationalen und grenzüberschreiten-
den Sachverhalt, Juli 2011, ISBN 978-3-86829-385-2 

Heft 114 Martina Franke, WTO, China – Raw Materials: Ein Beitrag zu fairem Rohstoffhandel?, 
November 2011, ISBN 978-3-86829-419-4 

Heft 115 Tilman Michael Dralle, Der Fair and Equitable Treatment-Standard im Investitionsschutz-
recht am Beispiel des Schiedsspruchs Glamis Gold v. United States, Dezember 2011, ISBN 
978-3-86829-433-0 

Heft 116 Steffen Herz, Emissionshandel im Luftverkehr: Zwischen EuGH-Entscheidung und völker-
rechtlichen Gegenmaßnahmen?, Januar 2012, ISBN 978-3-86829-447-7 

Heft 117 Maria Joswig, Die Geschichte der Kapitalverkehrskontrollen im IWF-Übereinkommen, 
Februar 2012, ISBN 978-3-86829-451-4 

Heft 118 Christian Pitschas/Hannes Schloemann, WTO Compatibility of the EU Seal Regime: Why 
Public Morality is Enough (but May not Be Necessary) – The WTO Dispute Settlement 
Case “European Communities – Measures Prohibiting the Importation and Marketing of 
Seal Products”, Mai 2012, ISBN 978-3-86829-484-2 

Heft 119 Karl M. Meessen, Auf der Suche nach einem der Wirtschaft gemäßen Wirtschaftsrecht, Mai 
2012, ISBN 978-3-86829-488-0 

Heft 120 Christian Tietje, Individualrechte im Menschenrechts- und Investitionsschutzbereich – Ko-
härenz von Staaten- und Unternehmensverantwortung?, Juni 2012, ISBN  
978-3-86829-495-8 

Heft 121 Susen Bielesch, Problemschwerpunkte des Internationalen Insolvenzrechts unter besonderer 
Berücksichtigung der Durchsetzung eines transnationalen Eigentumsvorbehalts in der In-
solvenz des Käufers, Juli 2012, ISBN 978-3-86829-500-9 

Heft 122 Karsten Nowrot, Ein notwendiger „Blick über den Tellerrand“: Zur Ausstrahlungswirkung 
der Menschenrechte im internationalen Investitionsrecht, August 2012, ISBN 978-3-
86829-520-7 

Heft 123 Henrike Landgraf, Das neue Komitologieverfahren der EU: Auswirkungen im  
EU-Antidumpingrecht, September 2012, ISBN 978-3-86829-518-4 

Heft 124 Constantin Fabricius, Der Technische Regulierungsstandard für Finanzdienstleistungen – 
Eine kritische Würdigung unter besonderer Berücksichtigung des Art. 290 AEUV, Februar 
2013, ISBN 978-3-86829-576-4 

Heft 125 Johannes Rehahn, Regulierung von „Schattenbanken“: Notwendigkeit und Inhalt, April 
2013, ISBN 978-3-86829-587-0 

Heft 126 Yuan Wang, Introduction and Comparison of Chinese Arbitration Institutions, Mai 2013, 
ISBN 978-3-86829-589-4 



Heft 127 Eva Seydewitz, Die Betriebsaufspaltung im nationalen und internationalen Kontext – kriti-
sche Würdigung und Gestaltungsüberlegungen, August 2013, ISBN 978-3-86829-616-7 

Heft 128 Karsten Nowrot, Bilaterale Rohstoffpartnerschaften: Betrachtungen zu einem neuen Steue-
rungsinstrument aus der Perspektive des Europa- und Völkerrechts, September 2013, ISBN 
978-3-86829-626-6 

Heft 129 Christian Tietje, Jürgen Bering, Tobias Zuber, Völker- und europarechtliche Zulässigkeit 
extraterritorialer Anknüpfung einer Finanztransaktionssteuer, März 2014, ISBN 978-3-
86829-671-6 

Heft 130 Stephan Madaus, Help for Europe’s Zombie Banks? – Open Questions Regarding the Des-
ignated Use of the European Bank Resolution Regime, Juli 2014, ISBN 978-3-86829-700-
3 

Heft 131 Frank Zeugner, Das WTO Trade Facilitation-Übereinkommen vom 7. Dezember 2013: 
Hintergrund, Analyse und Einordnung in den Gesamtkontext der Trade Facilitation im 
internationalen Wirtschaftsrecht, Oktober 2014, ISBN 978-3-86829-735-5 

Heft 132 Joachim Renzikowski, Strafvorschriften gegen Menschenhandel und Zwangsprostitution de 
lege lata und de lege ferenda, November 2014, ISBN 978-3-86829-739-3 

Heft 133 Konrad Richter, Die Novellierung des InvStG unter besonderer Berücksichtigung des Ver-
hältnisses zum Außensteuergesetz, März 2015, ISBN 978-3-86829-744-7 

Heft 134 Simon René Barth, Regulierung des Derivatehandels nach MiFID II und MiFIR, April 
2015, ISBN 978-3-86829-752-2 

Heft 135 Johannes Ungerer, Das europäische IPR auf dem Weg zum Einheitsrecht Ausgewählte Fra-
gen und Probleme, Mai 2015, ISBN 978-3-86829-754-6 

Heft 136 Lina Lorenzoni Escobar, Sustainable Development and International Investment: A legal 
analysis of the EU’s policy from FTAs to CETA, Juni 2015, ISBN 978-3-86829-762-1 

Heft 137 Jona-Marie Winkler, Denial of Justice im internationalen Investitionsschutzrecht: Grund-
lagen und aktuelle Entwicklungen, September 2015, ISBN 978-3-86829-778-2 

Heft 138 Andrej Lang, Der Europäische Gerichtshof und die Investor-Staat-Streitbeilegung in TTIP 
und CETA: Zwischen Konfrontation, Konstitutionalisierung und Zurückhaltung, Oktober 
2015, ISBN 978-3-86829-790-4 

Heft 139 Vinzenz Sacher, Freihandelsabkommen und WTO-Recht Der Peru-Agricultural Products 
Fall, Dezember 2015, ISBN 978-3-86829-814-7 

Heft 140 Clemens Wackernagel, The Twilight of the BITs? EU Judicial Proceedings, the Consensual 
Termination of Intra-EU BITs and Why that Matters for International Law, Januar 2016, 
ISBN 978-3-86829-820-8 

Heft 141 Christian Tietje/Andrej Lang, Community Interests in World Trade Law, Dezember 2016, 
ISBN 978-3-86829-874-1 

 



Heft 142 Michelle Poller, Neuer Sanktionsrahmen bei Kapitalmarktdelikten nach dem aktuellen eu-
ropäischen Marktmissbrauchsrecht - Europarechtskonformität des 1. FimanoG?, Januar 
2017, ISBN 978-3-86829-876-5 

Heft 143 Katja Gehne/Romulo Brillo, Stabilization Clauses in International Investment Law: Beyond 
Balancing and Fair and Equitable Treatment, März 2017, ISBN 978-3-86829-885-7 

Heft 144 Kevin Crow/Lina Lorenzoni Escobar, International Corporate Obligations, Human Rights, 
and the Urbaser Standard: Breaking New Ground?, ISBN 978-3-86829-899-4 

Heft 145 Philipp Stegmann, The Application of the Financial Responsibility Regulation in the Con-
text of the Energy Charter Treaty – Case for Convergence or “Square Peg, Round Hole”?, 
September 2017, ISBN 978-3-86829-913-7 

Heft 146 Vinzenz Sacher, Neuer Kurs im Umgang mit China? Die Reformvorschläge zum EU-Anti-
dumpingrecht und ihre Vereinbarkeit mit WTO-Recht, Oktober 2017, ISBN 978-3-
86829-918-2 

Heft 147 Maike Schäfer, Die Rechtsstellung des Vereinigten Königreiches nach dem Brexit in der 
WTO: Verfahren, Rechtslage, Herausforderungen, November 2017, ISBN 978-3-86829-
924-3 

Heft 148 Miriam Elsholz, Die EU-Verordnung zu Konfliktmineralien Hat die EU die richtigen 
Schlüsse aus bestehenden Regulierungsansätzen gezogen?, Dezember 2017, ISBN 978-3-
86829-926-7 

Heft 149 Andreas Kastl, Brexit - Auswirkungen auf den Europäischen Pass für Banken, April 2018, 
ISBN 978-3-86829-936-6 

Heft 150 Jona Marie Winkler, Das Verhältnis zwischen Investitionsschiedsgerichten und nationalen 
Gerichten: Vorläufiger Rechtsschutz und Emergency Arbitrator, April 2018, ISBN 978-3-
86829-946-5 

Heft 151 Hrabrin Bachev, Yixian Chen, Jasmin Hansohm, Farhat Jahan, Lina Lorenzoni Escobar, 
Andrii Mykhailov, Olga Yekimovskaya, Legal and Economic Challenges for Sustainable 
Food Security in the 21st Century, DAAD and IAMO Summer School, April 2018, ISBN 
(elektr.) 978-3-86829-948-9 

Heft 152 Robin Misterek, Insiderrechtliche Fragen bei Unternehmensübernahmen Transaktionsbe-
zogene Nutzung und Offenlegung von Insiderinformationen unter der Marktmissbrauchs-
verordnung, April 2018, ISBN 978-3-86829-949-6 

Heft 153 Christian Tietje, Vinzenz Sacher, The New Anti-Dumping Methodology of the European 
Union – A Breach of WTO-Law?. Mai 2018, ISBN 978-3-86829-954-0 

Heft 154 Aline Schäfer, Der Report of the Human Rights Council Advisory Committee on the activ-
ities of vulture funds and the impact on human rights (A/HRC/33/54): Hintergrund, 
Entwicklung, Rechtsrahmen sowie kritische völkerrechtliche Analyse, Juni 2018, ISBN 
978-3-86829-957-1 

Heft 155 Sabrina Birkner, Der Einwirkungserfolg bei der Marktmanipulation im Kontext nationalen 
und europäischen Rechts, Juli 2018, ISBN 978-3-86829-960-1 



Heft 156 Andrej Lang, Die Autonomie des Unionsrechts und die Zukunft der Investor-Staat-Streit-
beilegung in Europa nach Achmea, Zugleich ein Beitrag zur Dogmatik des Art. 351 AEUV, 
Juli 2018, ISBN 978-3-86829-962-5 

Heft 157 Valentin Günther, Der Vorschlag der Europäischen Kommission für eine Verordnung zur 
Schaffung eines Rahmens für die Überprüfung ausländischer Direktinvestitionen in der Eu-
ropäischen Union – Investitionskontrolle in der Union vor dem Hintergrund kompetenz-
rechtlicher Fragen, August 2018, ISBN 978-3-86829-965-6 

Heft 158 Philipp Tamblé, Les dispositions sur le droit de la concurrence dans les accords d’intégration 
régionale, August 2018, ISBN 978-3-86829-967-0 

Heft 159 Georgios Psaroudakis, Proportionality in the BRRD: Planning, Resolvability, Early Inter-
vention, August 2018, ISBN 978-3-86829-969-4 

Heft 160 Friedrich G. Biermann, Wissenszurechnung im Fall der Ad-hoc-Publizität nach Art. 17 
MAR, März 2019, ISBN 978-3-86829-987-8 

Heft 161 Leah Wetenkamp, IPR und Digitalisierung. Braucht das internationale Privatrecht ein  
Update?, April 2019, ISBN 978-3-86829-987-8 

Heft 162 Johannes Scholz, Kryptowährungen – Zahlungsmittel, Spekulationsobjekt oder Nullum? 
Zivilrechtliche und aufsichtsrechtliche Einordnung sowie Bedürfnis und mögliche Ausge-
staltung einer Regulierung, Mai 2019, ISBN 978-3-86829-996-0 

Heft 163 Nicolaus Emmanuel Schubert, Aufschub von Ad-hoc-publizitätspflichtigen Informationen 
– Notwendigkeit, Probleme und Risiken, Mai 2019, ISBN 978-3-86829-998-4 

Heft 164 Markus Heinemann, Mehr(Un)Sicherheit? Datenschutz im transatlantischen Verhältnis – 
Untersuchung des rechtlichen Status-quo, dessen praktische Implikationen und Probleme 
sowie möglicher Alternativen für den transatlantischen Datenaustausch, Juni 2019,  
ISBN 978-3-96670-001-6 

Heft 165 Marc Loesewitz, Das WTO Dispute Settlement System in der Krise, Juni 2019,  
ISBN 978-3-96670-003-0 

Heft 166 Nicolaus Emmanuel Schubert, Digital Corporate Governance - Möglichkeiten für den Ein-
satz neuer Technologien im Gesellschaftsrecht, September 2019, ISBN  
978-3-96670-010-8 

Heft 167 Felix Schleife, Ökonomisches Potential und wettbewerbsrechtliche Grenzen des Influencer-
Marketings in sozialen Medien, Oktober 2019, ISBN 978-3-96670-013-9 

Heft 168 Eva Volk, Compliance-Management-Systeme als Wettbewerbsvorteil?, Oktober 2019, 
ISBN 978-3-96670-015-3 

Heft 169 Rebecca Liebig, Künstliche Intelligenz im Rahmen von Art. 8 EGBGB – Rechtliche Beur-
teilung des Einsatzes von KI als Stellvertreter im Lichte des Internationalen Privatrechts, 
Januar 2020, ISBN 978-3-96670-026-9 

Heft 170 Jannis Bertling, Die geplante Überarbeitung der ICSID Arbitration Rules, Juni 2020, 
ISBN 978-3-96670-043-6 



Heft 171 Franziska Kümpel, Asset Backed Securities in Deutschland und Luxemburg, Januar 2021, 
ISBN 978-3-96670-061-0 

Heft 172 Felix Klindworth, Exportbeschränkung von persönlicher Schutzausrüstung im Pandemiefall 
– Rechtliche Einordnung im Mehrebenensystem und ökonomische Perspektive, Februar 
2021, ISBN 978-3-96670-064-1 

Heft 173 Christian Tietje/Andrej Lang, The (Non-)Applicability of the Monetary Gold Principle in 
ICSID Arbitration Concerning Matters of EU Law, Juli 2021, ISBN 978-3-96670-083-2 

Heft 174 Christian Plewnia, The UNCITRAL Investor-State Dispute Settlement Reform: Implica-
tions for Transition Economies in Central Asia, Januar 2022, ISBN 978-3-96670-093-1 

Heft 175 Mathea Schmitt, Reaktionen der Investitionsschiedsgerichtsbarkeit auf die Achmea-Ent-
scheidung des EuGH vom 6. März 2018, ISBN 978-3-96670-095-5 

Heft 176 Philipp Reinhold, Neue Wege der Nachhaltigkeit - Völkerrechtliche Probleme und europa-
rechtliche Perspektiven einer wertebasierten Handelspolitik der Europäischen Union, ISBN 
978-3-96670-097-9 

Heft 177 Christian Tietje/ Darius Ruff/ Mathea Schmitt, Final Countdown im EU-Investitions-
schutzrecht: Gilt das Komstroy-Urteil des EuGH auch in intra-EU-ICSID-Verfahren?, 
ISBN 978-3-96670-104-4 

Heft 178 Christian Tietje/ Darius Ruff/ Mathea Schmitt, Final Countdown in EU Investment Pro-
tection Law: Does the ECJ's Komstroy Ruling also Apply in intra-EU ICSID Proceedings?, 
ISBN 978-3-96670-108-2 

Die Hefte erhalten Sie als kostenlosen Download unter:  
http://telc.jura.uni-halle.de/de/forschungen-und-publikationen/beitr%C3%A4ge-transnationa-
len-wirtschaftsrecht 


	Heft179_Internet_gruen
	179 working paper
	Anhang bisherige Veroeffentlichungen 178docx



